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1 Executive summary

The National Legal Profession Reform project was initiated by the Council of Australian Governments (COAG) to create uniform national legal profession regulation as part of its microeconomic reform agenda.  Jurisdictions have been working toward consistent national regulation for many years, however substantial differences remain.  

At the request of COAG, the National Legal Profession Reform Taskforce has produced draft National Law and subordinate legislation, National Rules, to uniformly regulate the profession.  The Taskforce’s draft legislation also aims to simplify and improve the effectiveness of legal profession regulation.  

Considerable benefits are expected to flow from the reforms in the form of reduced compliance costs for law practices and practitioners and more effective regulation for consumers.   The Taskforce intends that its proposals will not result in increased costs to government in regulating the profession, as the costs of national institutions will be minimised and offset by efficiencies gained under the proposals.  

There are many options for national legal profession regulation.  These include the option of the Taskforce’s package of legislation, its Bill, and its subordinate legislation, the National Rules, and options within this package relating to key changes proposed, including a regulatory framework.  

The Taskforce’s preferred options, as presented in the draft National Law and Rules, aim to incorporate best practice and provide uniform, simpler and more effective legal profession regulation.  The Taskforce’s preferred options for the regulatory framework are those which will promote ongoing national uniformity, leave appropriate functions at a local level and leave the regulation of the legal profession in State and Territory hands.  

The Taskforce has benefitted in the development of its proposed legislation from the input of the Consultative Group for this project, numerous public submissions and ad hoc targeted consultation.   However the release of the package of the proposed National Law, National Rules, this regulation impact statement and a Consultation Report, will provide the most substantial opportunity for public comment.  

Background

1.1 The COAG reform

On 5 February 2009, as part of its microeconomic reform agenda, the Council of Australian Governments (COAG) decided to initiate national reform of the regulation of the legal profession across Australia.  At the request of COAG, on 30 April 2009, the Commonwealth Attorney-General established a Taskforce to prepare draft uniform legislation to regulate the legal profession and to make recommendations outlining a proposed national regulatory framework.  

1.1.1 History of work towards uniformity

National regulation of the legal profession has been a goal for many years.  

The first steps toward facilitating cross-jurisdictional practice came with the National Competition Policy reforms of the 1990s.  The resulting advent of mutual recognition of interstate practice significantly improved legal profession regulation.  

At the July 2001 Standing Committee of Attorneys‑General (SCAG) meeting, Ministers discussed the need for a more uniform approach to the regulation of the legal profession and agreed that officers should develop proposals for model laws for consideration by Ministers.  The aim of the model provisions was to achieve greater consistency and uniformity in legal profession regulation in order to facilitate legal practice across State and Territory jurisdictions.  In March 2002, SCAG commenced the National Practice Model Laws Project.  

In 2004 a Model Bill for the regulation of the legal profession was produced for adoption by the States and Territories.  The Model Bill was aimed at harmonising, not unifying, the laws across jurisdictions.  In August 2006, a revised version of the Model Bill was released (and with minor corrections was released again on 2 February 2007).  

In developing the Model Bill, SCAG did not commit to enacting textually identical laws and in practice, significant variation exists between the legal profession laws and regulatory structures of each State and Territory.  

The SCAG Model Bill has been implemented by New South Wales, Victoria, Queensland, the Northern Territory, Tasmania and the Australian Capital Territory and commenced in early 2009 in Western Australia.  South Australia has to date been unable to enact the Model Bill because of a deadlock over the Bill in the South Australian Legislative Council.

1.1.2 National Legal Profession Reform Taskforce

The Taskforce, appointed by the Commonwealth Attorney-General, is made up of five senior members of the Commonwealth, New South Wales, Victorian and Australian Capital Territory Governments and the Law Council of Australia.  It includes:

· Roger Wilkins AO, Secretary, Commonwealth Attorney-General’s Department

· Bill Grant, Secretary-General, Law Council of Australia

· Laurie Glanfield AM, Director General, NSW Department of Justice and Attorney General

· Louise Glanville, Executive Director, Victorian Department of Justice, and

· Stephen Goggs, Deputy Chief Executive, ACT Department of Justice and Community Safety.

The legislation developed by the Taskforce in response to COAG’s request intends not only to unify, but also to simplify and increase the effectiveness of legal profession regulation. The goal of the Taskforce has been complete, substantive and enduring uniformity that eliminates unnecessary regulatory burden, compliance costs and other barriers to providing affordable, quality legal services, and which enhances consumer protection.  There is near-unanimous support for the project’s goal of uniform national regulation.  

A Consultative Group bringing together expertise from government and independent legal regulators, the courts, consumers, the legal profession and legal educators has assisted and advised the Taskforce in developing proposals.  A Working Group of officers to support the Taskforce has had resources contributed from the New South Wales, Victorian and Commonwealth Governments and the Law Council of Australia.

1.2 The Australian legal profession

Australian legal services contributed $11 billion to the Australian economy and generated $18 billion in income in 2007/08, according to figures released by the Australian Bureau of Statistics (ABS).
 

Income from legal and legal support services accounted for approximately 91% of all total income generated. Government funding accounted for a further 6% of total income. 

In total, there were 15,326 legal services businesses and organisations operating at the end of June 2008. Of these, barristers accounted for one quarter (25%), while 73% were other legal services businesses, including solicitor, patent attorney, notary, conveyancing and title searching businesses. The remaining businesses and organisations comprised of legal aid commissions, community legal centres, Aboriginal legal services, government solicitors and public prosecutors. 

Legal services employed 99,696 people in Australia. Of these employees: 

· 5,154 worked in barrister businesses

· 84,921 worked in other legal services businesses, and 

· 9,622 were employed in government solicitor or public prosecutors offices, legal aid commissions, community legal centres and Aboriginal legal services.

In addition to paid employees there were 4,474 volunteers in community legal centres and Aboriginal legal services organisations throughout Australia in June 2008.

1.3 Current regulation of the legal profession 

1.3.1 Regulation as a profession

Lawyers are regulated as a profession, rather than an industry or occupation.  The courts and legislators have always demanded higher standards of conduct and practice from professionals, including medical practitioners, accountants and lawyers, and they continue to do so today.  

Historically, the courts and the profession itself have played a primary role in regulating the profession, but, in more recent times, there has been a shift towards co-regulation between the courts, professional associations and (in most jurisdictions) independent statutory regulators. 

1.3.2 Purpose of legal profession regulation

The primary purpose of regulation is to abate or control risks.  In terms of the legal profession, regulatory risks include:

· that persons not appropriately qualified and authorised to do so, provide legal services to Australian consumers, and

· that persons, although appropriately authorised to provide legal services, fail to meet standards consistent with the expectations of the Australian community when providing those legal services.

Regulation also exists to facilitate social and economic outcomes.  In terms of the provision of legal services, regulatory outcomes include:

· adequately protecting and compensating consumers when legal services provided to them fall short of standards for consumer protection

· promoting the efficient and effective administration of justice and maintaining public confidence in the justice system, and 

· promoting healthy competition within the legal services market.  

Government involvement in legal profession regulation also helps address the problem of information asymmetry in the lawyer/client relationship, which economists recognise as a classic form of market failure.  

1.3.3 Current regulation

Legal profession regulation in Australia is primarily governed by State and Territory law.  Legal profession regulation covers entry to the legal profession, practising entitlements and conditions, the form and manner in which legal practice is conducted, complaints handling and disciplinary matters, and consumer protections and remedies.  

Statement of the problem

The National Legal Profession Reform Project intends not only to unify but also to simplify and increase the effectiveness of legal profession regulation.

1.4 Lack of uniformity 

1.4.1 Different rules governing the legal profession

Despite the long recognition of the desirability of national uniformity, considerable differences between jurisdictions remain.  These are a source of unnecessary compliance costs for practitioners.  These costs are likely to be ultimately borne by consumers.  

Considerable effort was invested in the development of the legal profession Model Bill, however the various Legal Profession Acts which adopt it are lengthy, complex and adopt different drafting approaches.  The Model Bill approach has not removed the need for national and multi-jurisdictional law practices to know, apply and comply with multiple Legal Profession Acts and their associated regulations.

The Model Bill allowed for variations in a number of areas, which led jurisdictions to different implementations.  The disparity between jurisdictions has been compounded by the fact that jurisdictions have, over the past few years, introduced a large number of amendments to their Legal Profession Acts without following the consultation processes outlined in the 2004 Memorandum of Understanding.  

The result is that neither textual nor effective consistency exists in many areas of legal profession regulation, even within Model Bill jurisdictions.  These include:

· the regulatory frameworks and the roles of institutions within them

· the definitions and meaning of operative terms in the legislation underpinning the regulatory frameworks

· admission requirements and practising certificate classes and conditions

· standards for, and content of, continuing professional development or education

· notification requirements on legal practitioners wishing to practise in another jurisdiction

· limitations on advertising

· costs disclosure, agreements, billing and assessments

· the management of trust accounts

· professional indemnity insurance requirements

· complaints-handling and discipline, and

· penalties for non-compliance or breaches of legal profession legislation and rules.

Consultation with Large Law Firm Group has suggested that up to $15 million is wasted each year just by large firms duplicating procedures for each jurisdiction’s requirements.  A submission from the Large Law Firms Group has noted the burden for law firms practicing across jurisdictions of ensuring compliance with each jurisdiction’s requirements in relation to requirements for practice, professional conduct rules, continuing professional development, cost disclosures and billing, trust accounts, fidelity funds and professional indemnity insurance requirements.  These burdens apply equally for smaller cross-jurisdictional practices.  

These different regulatory requirements also create a need to re-learn the regulatory systems when legal practitioners provide or their clients purchase legal services in a different jurisdiction.   The difficulty with these differences is compounded by the complexity of the requirements in each jurisdiction.   

1.4.1.1 Trust regulation

The burden of disparate regulation is particularly apparent in the area of trust regulation.  Law practices receiving trust money in more than one jurisdiction must generally maintain separate trust accounts in order to satisfy differences in legislative and administrative rules and practices.  Trust accounting is a particularly complex area of law and even subtle differences between jurisdictions’ requirements create a need for different internal compliance systems for each jurisdiction.  Trust accounts are also required to be audited on a state-by-state basis, creating further inefficiencies.  

1.4.2 Barriers to national practice 

Practitioners continue to be admitted and granted practising certificates in their home jurisdictions and local and interstate practitioners are treated differently in the Legal Profession Acts.  Practising certificate types also vary considerably between jurisdictions, creating competition inequalities and regulatory inefficiencies.  A table of practising certificate categories and fees is at Attachment A.  

Although mutual recognition has gone a considerable way to allowing legal practitioners to practise outside their home jurisdiction, administrative burdens continue to apply and differ between jurisdictions.  The regulatory burden is evident in the notification requirements for lawyers and law practices that offer legal services in more than one jurisdiction.  For example, an interstate lawyer ‘establishing an office’ in Western Australia is required to notify the Western Australian Legal Practice Board of this, when they first offer or provide legal services.  A similar notification obligation is imposed on interstate lawyers in SA.  In Victoria, an interstate lawyer must notify the Legal Services Board if they become authorised to make withdrawals from a trust account.  All jurisdictions retain the ability to impose conditions on interstate lawyers’ rights to practise and to subject them to all the duties and obligations of a local practitioner.  

In the case of incorporated legal practices and multi-disciplinary partnerships, firms are presently required to make notifications to the appropriate regulator in every State or Territory in which they intend to engage in legal practice.  This is archaic, expensive and administratively burdensome.  

1.4.2.1 Facilitating volunteering 

There is currently no uniform mechanism for entitling volunteers to practice.  In some jurisdictions, volunteers are required to pay for a volunteer practising certificate, while in others they may either obtain one for free, or utilise their existing practising certificate.  This creates disincentives to volunteer in some jurisdictions.  

1.4.3 Differences between regulatory frameworks

The structure of regulatory bodies also differs significantly across jurisdictions.  For example complaints in some jurisdictions are handled by an independent statutory complaints handler, while in other jurisdictions professional associations are responsible for the management of complaints.  

1.4.4 Regulatory duplication

Separate regulatory regimes in each of the eight State and Territory jurisdictions, and multiple regulatory bodies within each jurisdiction, create regulatory costs in administering bodies and in maintaining different legislation and subordinate instruments in each jurisdiction.  

1.4.4.1 Legislation and rule making

Maintaining legal profession legislation and subordinate instruments in each jurisdiction duplicates regulatory work.  There are up to eight rule-makers in several areas, including in approving legal education or training courses or providers, and entities assessing and registering foreign lawyers.  While it is desirable to have local entities administering some areas of legal profession regulation, for example an on the ground presence can assist in handling complaints, duplication in all regulatory areas is unnecessary, particularly the making of rules.  

The legal profession has also recognised that duplication in rule-making is neither necessary nor desirable and is acting on that now, separately from the National Legal Profession Reform process.  The Law Council of Australia and Australian Bar Association are working towards national conduct rules that would replace those which have previously been developed by professional associations in each jurisdiction.  These will be the first national iteration of regulatory work that lawyers have been carrying out at a State and Territory level for many years.  They cover important conduct standards in areas that include a paramount duty to the court, relationships with clients, advocacy standards and relationships with other solicitors.  

1.4.4.2 Disconnected information 

As well as cost inefficiencies, separate record systems can create information barriers.  The ability to “use intelligence [or information] well, to improve risk assessment and the allocation of regulatory effort” has been identified as a common challenge faced by regulators.
  At present there is no central register of admissions, practising certificates, disciplinary orders and registrations of foreign lawyers, combining information from all jurisdictions.  This is despite this information being relevant to courts and regulators in all jurisdictions in which practitioners and law practices provide legal services.  The disconnection of information in the jurisdictions, due to information being housed by different bodies, creates barriers to legal profession regulators using this information effectively and efficiently. 

1.5 Complexity

1.5.1 Complexity of rules governing the legal profession 

Legal profession regulation is currently not only varied, but long and highly complex.  Feedback from the Consultative Group has noted that the complexity of the regulation:

· makes it difficult to find applicable provisions in the legislation

· confuses the public, for example in relation to costs

· creates a ‘common complaint’ of overregulation due to ‘prescriptive and onerous legislation that does not properly address the real risks’, and

· reduces access to justice.  

Nationally, over 4,700 pages of legislation, regulation and rules govern the legal profession.  The Model Bill comprises more than 300 pages.  Legislation adopting the Model Bill that was enacted in the States (except South Australia) and Territories is much longer, owing to local variation and some matters being governed entirely by local provisions.  State and Territory laws based on the Model Bill vary in length from 360 pages in Western Australia to 783 pages in Tasmania, with other jurisdictions having approximately 400 to 500 pages.   A table of the legislation and regulations governing the legal profession is at Attachment B.  
1.5.1.1 Costs disclosure

An example of the cumbersome regulatory requirements that legal practitioners must comply with relates to costs disclosure.  The burdensome nature of current costs disclosure requirements has encouraged lawyers to rely on voluminous pro forma disclosure statements which comply with the letter rather than the spirit of the law.  In some jurisdictions, a pro-forma costs disclosure can be up to 15 pages long and do little to facilitate a client’s understanding of the important decisions to be made.  Disparities in requirements also prevent multi-jurisdictional firms from being able to use consistent costs disclosure forms.  Furthermore, in August 2009 the consumer group Choice investigated legal billing in Australia, and found that a ‘surprising number’ of lawyers do not issue costs disclosures at all, although required to do so under the current regulatory framework.

Legal services can be significant expenses for consumers, and it is important that they have as full an understanding as possible of the costs and outcomes involved.
  

1.5.2 Complexity of Regulatory Framework

Each of the State and Territory regulatory systems has varying degrees of involvement by government, independent regulators, the Courts and the legal profession.  Nationally, there are at least 55 individual entities charged with regulating various aspects of the legal profession or the provision of legal services at the State, Territory and Commonwealth levels.  Tables of the bodies regulating the legal profession in each jurisdiction are at Attachment C.  

1.6 Opportunities for regulatory improvement

In the process of developing proposals for a national system, a number of opportunities for regulatory improvement have been identified by the Taskforce.  Some examples include ensuring that complaints handling and fidelity fund determinations occur independently of the profession, streamlining and simplifying business structure regulation, facilitating volunteering and facilitating the admission of foreign lawyers.  

1.6.1 Dispute resolution and professional discipline

A Consultative Group comment identifies that the current complaint handling process operates primarily from a disciplinary perspective levelled at the conduct of lawyers.  This approach arises from the historical focus of the processes being on protecting the integrity of the profession, rather than resolving disputes with consumers of services.   Although most jurisdictions have forums for accepting and mediating consumer complaints, they do not provide an opportunity for the complaints handler to provide a remedy where agreement is not achieved.  

This adds to costs for consumers pursuing complaints and lawyers responding to complaints, and provides no remedy in situations where a genuine complaint is nonetheless not serious enough to constitute a disciplinary matter and an agreement cannot be struck with the practitioner.  It also results, in some cases, in less serious matters being taken to the Tribunal because there is no other way of imposing disciplinary consequences or providing a remedy for consumers.  At a time when sophisticated complaint handling mechanisms are available in a range of service areas, consumers have a reasonable expectation that their complaints will be managed efficiently and impartially, and that they will receive redress where appropriate.  

Concerns have also been raised about the potential for conflicts of interest in jurisdictions where professional associations continue to manage and determine complaints, which reduces public confidence in the impartiality of the process. 

1.6.2 International Competitiveness

Barriers to foreign lawyers entering Australia reduce both the pool of lawyers available to the Australian public and the scope for mutual recognition agreements to be negotiated to facilitate international practice of Australian lawyers.  

The most pressing issue for foreign lawyers is admission to practice in Australia,
 as once admitted, a foreign lawyer is entitled to practice subject to the same conditions as an Australian lawyer.  In order to qualify for admission, foreign lawyers are often required to undertake undergraduate subjects in Australian law, regardless of their experience and the subjects’ relevance to the area they want to practice in.  In one example that was brought to the attention of the Taskforce, a lawyer with seven years’ experience and who was admitted in Germany and the UK, was asked to undertake 13 undergraduate subjects in order to qualify for admission in Australia – the equivalent of a whole law degree.  
Inconsistency between jurisdictions in the assessment processes and subsequent requirements imposed are unnecessary and create forum shopping.  Presently, only New South Wales, Queensland, Victoria and Western Australia undertake the assessment of foreign qualifications on behalf of all jurisdictions.  Foreign-trained lawyers admitted in a less restrictive jurisdiction are free to practice anywhere in Australia under the mutual recognition rules, creating potential for forum shopping and exploitation.

The International Legal Services Advisory Council (ILSAC) has noted that restrictive entry standards discourage internationally experienced lawyers from working in Australia.
   This is despite some qualifications, including those from the UK and India, having previously been recognised as equivalent to Australian qualifications.
  ILSAC also notes that this restrictive position reduces scope for negotiating bilateral and multilateral trade agreements which would open key markets to Australian lawyers.
  

1.6.3 Fidelity fund determinations

There is a perceived, if not an actual, conflict of interest in the administration of fidelity funds and the payment of claims from the funds being managed by the legal profession.  Currently the funds, the investigation of claims and the decisions on claims are, in the majority of jurisdictions, made by professional associations.  This has led to a perception amongst consumers that decisions on claims lack transparency and accountability and fail to satisfy expectations of impartiality.  

The Taskforce has received several public submissions from consumers who have had difficulties in dealing with the existing fidelity fund schemes.  One submission from a Model Bill jurisdiction describes how discrepancies in a solicitor’s trust account exposed during audits were reported to the relevant legal profession body on several occasions, but these discrepancies were not acted on.  The solicitor later pleaded guilty to stealing clients’ funds.  The body that failed to detect the trust account discrepancies was the same one responsible for determining the ensuing fidelity fund claims, causing the consumer to feel that any complaints made were futile.  

1.6.4 Business structures

In considering the current regulation of law practices, two key issues have been identified: the inconsistencies between the regulation of one type of law practice as opposed to another; and the limited choice legal practitioners have to determine the business structure through which they wish to provide legal services.

Under the current system, business structures that differ from the traditional partnership or sole practitioner particularly incorporated legal practices (ILPs) and multi-disciplinary partnerships (MDPs), are permitted, but are regulated disproportionately to traditional law practices.  The additional regulation was introduced at a time when non-conventional business structures were a relatively new phenomenon, and so were treated with considerable caution by regulators.  Regulation was aimed at resolving tensions and inconsistencies between the duties and obligations of legal service providers as members of the legal profession and the duties and obligations of, and options available to, legal service providers as business operators in a lucrative industry.  

These reasons for regulation of certain law practices continue to exist to some degree.  However, the existing approach has resulted in a number of inconsistencies in the regulation of law practices.  For example, existing legal profession legislation provides that it is an offence for a person (whether or not an officer or employee or a partner of a law practice) to cause, induce or attempt to cause or induce a principal or an employee of an ILP or MDP to contravene legislation, regulations or other legal professional obligations.
  While the risk of such a breach could, conceivably, be higher in an ILP or MDP, it is unclear why such action would not also constitute an offence in any law practice.

Moreover, there is nothing in existing legislation that permits lawyers to choose the business structure they wish to employ, whereas other professionals and service providers are afforded such business freedoms.

1.6.5 Overregulation

Duplication and complexity in regulation also arise from overlapping with regulation from outside the profession.  

1.6.5.1 Professional indemnity insurance

The current law requires State and Territory regulators to approve each insurance scheme and/or policy to be used by law practices or practitioners.  Practitioners are required to obtain professional indemnity insurance in their home jurisdiction and, generally, may only choose from approved funds in that jurisdiction.  

Where a law practice or practitioner operates in more than one jurisdiction, they must obtain professional indemnity insurance in their home jurisdiction and exemptions from holding a separate professional indemnity insurance policy in each other jurisdiction in which they practise.  

Requiring the approval of individual professional indemnity insurance policies and exemptions imposes financial and time costs on both legal service providers and regulators.  Professional indemnity insurance products are often provided by Australian Prudential Regulatory Authority (APRA) approved organisations, already requiring them to meet the high quality standard required by APRA.  

1.6.5.2 ADIs

One submission received by the Taskforce highlights the complexity and duplication in the current regulatory framework for trust accounts, particularly the issues faced by Authorised Deposit-taking Institutions (ADIs).  The submission notes that each jurisdiction takes a different approach to how it approves ADIs to provide trust accounts, in some cases duplicating the role of APRA in determining the prudential standing of an ADI.  

1.6.6 Legal costs

Under the current Model Bill provisions, the onus is on the client to demonstrate that a costs agreement or the scale of costs used should be set aside for overcharging, or to seek a costs assessment to ensure that the legal costs charged reflect reasonable value.  Under the Model Bill approach, legal costs are only recoverable where there is a complying costs agreement, and are charged in accordance with an applicable scale of costs or costs determination or, where there is no costs agreement or scale of costs, are charged according to the reasonable value of the legal services provided.  

This onus is particularly difficult for clients as legal services are difficult to value and lawyers have a considerably better understanding of what legal services are worth than their clients.  This information asymmetry places clients at risk of exploitation, particularly those who lack experience in using legal services.  

1.7 Areas of legal profession regulation not perceived to be a problem

1.7.1 Areas of legal profession regulation

The Taskforce proposals do not extend legal profession regulation beyond the areas already covered in State and Territory provisions.  

1.7.2 Continued involvement of the profession

The current model of legal profession regulation is co-regulatory, with each State and Territory having a slightly different balance between professional and government regulation.  In this approach, the legal profession, Government and the Courts work together to achieve a national legal market that carries the highest ethical standards and instils consumer confidence.  Co-regulation draws upon the expertise of the profession and the courts and combines these with government accountability, scrutiny and authority to ensure appropriate checks and balances are in place without undermining the independence of the profession and the professions’ important role in regulation.  

The Taskforce endorses a co-regulatory approach and for the most part does not perceive it as a ‘problem’ to be resolved by the current regulation, although some adjustments will be required to create uniformity.  This is with the exception of two particular areas noted above where self‑regulation in some jurisdictions may create perceptions of bias: complaints and the determination of fidelity fund claims.  

1.7.3 Areas which uniformity is not currently appropriate

Although uniformity in as many areas as possible is desirable to reduce compliance burdens and to promote seamless national practice, in some areas uniformity is not currently appropriate.  In these areas uniformity would require substantial reorganisation at a State and Territory level and/or would be difficult to achieve equitably.  These areas are therefore not seen as problematic in the short term, although a transition to uniformity in the longer term may be desirable.  

1.7.3.1 Fidelity funds

Fidelity funds have been maintained in each jurisdiction for many years.  Practitioners contribute to their local fund, which is drawn on to provide clients compensation where their trust money has been stolen.  The funds in each jurisdiction have been administered differently over the years, with the result that the amount held in the funds differs across jurisdictions.  Although a national fund would be ideal in the longer term to facilitate equitable national practice and consistent outcomes for consumers, this would require considerable negotiation between States and Territories to ensure a fair outcome is achieved.  Accordingly, this is has not been attempted within the Taskforce’s 12 month timeframe for proposing reform.   

1.7.3.2 Costs Assessment

Each jurisdiction has its own established systems for assessing costs, and these vary markedly across jurisdictions.  Costs assessments are closely linked to the work of the courts and in many jurisdictions are governed by court rules and regulation other than the Legal Profession Acts.  Reform in this area would be a substantial undertaking and is not attempted within the Taskforce’s 12 month timeframe for the reform.  

The exception to this relates to small costs disputes, which could be handled more efficiently if they were able to be mediated and determined by the complaints handler.  A small jurisdiction for the complaints handler in this area could operate in conjunction with existing mechanisms for costs assessment.  

1.7.3.3 Fees

The Taskforce intends that the organisation and funding of the bodies which will carry out most of the regulatory work will continue to be handled at a State and Territory level.  Therefore although a national approach to fees would reduce competition barriers and the potential for forum shopping, States and Territories will need to ensure that they are able to generate sufficient funds to maintain their regulatory system, and to set fees accordingly.  A central component of a practising certificate may be levied to contribute to the national system, however States and Territories need to continue to determine other fees.  The ACIL Tasman analysis suggests that there will not be significantly increased regulatory costs that would necessitate a significant increase in fees.   
Objectives

1.8 Project Objectives – Efficient and effective regulation on a national basis 

Legal services are a significant contributor to Australia’s domestic economy.  It is essential therefore that the regulatory framework within which legal practitioners provide legal services continues to evolve in ways that support and foster a truly national legal services market.  It is also important that the regulatory framework supports and promotes Australia’s increasingly significant participation in the international legal services market.  

Progress in recent years towards greater consistency and promotion of uniformity has not fully delivered on the efficiencies to which the Model Laws Project aspired and has not sufficiently impacted on the removal of regulatory barriers to the creation of a truly seamless national legal services market. 

Efficient and effective national legal profession regulation should:

· Promote uniformity 

· Build on best practice in existing legal profession regulation

· Simplify regulation to minimise compliance burdens on legal practitioners and law practices

· Continue to involve the legal profession in its own regulation through a co‑regulatory model and retain the significant expertise in existing regulatory bodies

· Provide strong consumer protection

· Be internationally competitive

· Facilitate pro bono and the work of community legal centres, and

· Provide a regulatory structure that is flexible enough to keep up to date with developments in regulation and the sector and adopt best practice on a continual basis.  

It is important that regulation is targeted, proportionate and based on risk assessment to enable it to protect consumers without imposing unnecessary burdens on providers. Risk-based regulation means identifying and assessing the risk, determining the strategy for managing the risk and communicating it effectively. 

Regulators should be able to justify their activities on the basis of risk and communicate this effectively. Good regulators use the full range of tools at their disposal, such as providing advice and education to facilitate better compliance as well as a proportionate response to non-compliance. 

1.9 COAG Seamless National Economy Objectives

In March 2008, the Council of Australian Governments (COAG) endorsed a far-reaching reform agenda, overseen by the Business Regulation and Competition Working Group (BRCWG), for reducing the costs of regulation and enhancing productivity and workforce mobility in areas of shared Commonwealth, State and Territory responsibility.
  

In July 2008, COAG agreed that the seamless national economy initiatives were amongst the most significant and far-reaching of the potential reforms identified by COAG.  

The COAG reform agenda is intended to deliver more consistent regulation across jurisdictions and address unnecessary or poorly designed regulation, to reduce excessive compliance costs on business, restrictions on competition and distortions in the allocation of resources in the economy.

Objectives

Through the Agreement, the Parties committed to: 

a) continuing to reduce the level of unnecessary regulation and inconsistent regulation across jurisdictions

b) delivering agreed COAG deregulation and competition priorities, and

c) improving processes for regulation making and review.

Outcomes

The Agreement will contribute to the following outcomes: 

a) creating a seamless national economy, reducing costs incurred by business in complying with unnecessary and inconsistent regulation across jurisdictions

b) enhancing Australia’s longer-term growth, improving workforce participation and overall labour mobility, and

c) expanding Australia’s productive capacity over the medium-term through competition reform, enabling stronger economic growth.

Subsequent to this agreement and consistent with its broader microeconomic reform agenda, on 30 April 2009 COAG endorsed a series of reforms recommended by the BRCWG, including an agreement to set up a taskforce on reform of the regulation of the legal profession, with the objective of uniform laws across Australian jurisdictions.

1.10 Broader COAG Objectives

The role of COAG is to initiate, develop and monitor the implementation of policy reforms that are of national significance and which require cooperative action by Australian governments.

An important development occurred in this area in April 1995, when COAG agreed to implement the National Competition Policy and related reforms.  The National Competition Policy provided financial incentives for States and Territories to reduce barriers to competition over several years, with the goal of uniform protection of consumer and business rights and increased competition in all jurisdictions.

The Council reaffirmed its commitment to continuing microeconomic reforms in key industries, and this was reflected in a third Agreement which also provides for financial arrangements, including a series of competition payments to the States and Territories for reaching key reform goals.

The competition payments ceased in 2005-06, with the total amount paid approximating $5 billion.  The scheme was abolished by mutual agreement with the signing of the Intergovernmental Agreement on the Reform of Commonwealth-State Financial Relations.

The National Competition Policy was successful in advancing COAG’s broader microeconomic reform agenda, benefiting consumers and, through improvements in market efficiency, improving Australia’s overall international competitiveness.  

Reforms introduced under the National Competition Policy framework continue to benefit the economy, with the Productivity Commission observing that productivity and price changes in key infrastructure sectors in the 1990s, to which National Competition Policy and related reforms have directly contributed, have increased GDP by 2.5 per cent or $20 billion
.

The creation of a national legal profession is expected to lower barriers to entry for lawyers and firms wishing to establish or expand multi-jurisdictional practices.  Further, the removal of the existing regulatory disjunction would reduce the cost burden on existing multi-jurisdictional practices.  These reforms are expected to increase competition on a national scale.  A uniform national Australian market would also be more attractive to international firms.  Indeed, after the national German legal profession was established, a number of foreign firms entered the market, which had the effect of increasing competition.

Australian competition policy is based on the principle that competitive markets are the most effective means of generating economic growth.  Well-functioning competitive markets provide incentives for greater efficiency, productivity and innovation. 

Options

1.11 Options for package to govern the legal profession

In line with COAG’s request to produce a draft Legal Profession National Law within 12 months, the Taskforce has developed a detailed package of legislation and National Rules as an option for consideration.  The Taskforce is releasing the package for a consultation period of three months, and is open to feedback on all elements of the proposals set out in the legislation and National Rules. 

As there is no other complete option for nationally uniform legal profession regulation, the other option considered is maintaining the status quo.  

1.11.1 Option 1: Taskforce developed National Law and National Rules

The National Law developed by the Taskforce aims to address the problems and meet the objectives outlined above.  It proposes a nationally uniform, simpler and more effective system of legal profession regulation.  In meeting COAG’s request for a draft uniform Legal Profession National Law, the Taskforce has undertaken an extensive review of the existing provisions in States and Territories, and has aimed to identify and propose best practice approaches.  The Taskforce has also used the opportunity to propose new approaches in key areas to streamline, simplify and improve the regulation of the legal profession. 

The process of developing the draft legislation and National Rules has benefited from the expertise of Taskforce members and officers from the Commonwealth, New South Wales, Victorian and Australian Capital Territory Governments, and from the Law Council of Australia.  The Taskforce has also had the benefit of views of the Consultative Group, which includes members from a broad range of stakeholder types and from all jurisdictions, and of targeted ad hoc consultation in specific areas of reform.  

1.11.1.1 Selection of best practice

In developing its proposals, the Taskforce has considered the current regulatory requirements in each jurisdiction and has sought to select the best practice approach.  One example where best practice was identified was in the approach of some jurisdictions in allowing low or no cost practising certificates for lawyers who wished to practise only as volunteers at community legal services, and in ensuring all practising certificates allow volunteer practice.  These provisions have been included in the Taskforce’s package.   Another example is provisions that allow foreign lawyers’ academic qualifications and legal skills or experience to be assessed to determine whether they are sufficient for admission, whether or not they were obtained in Australia.  

1.11.1.2 Simplification 

As identified in the problem section, many areas of legal profession regulation are highly complex.  In its development of the legislation, the Taskforce has considered ways in which the regulation of the legal profession may be simplified.  This is intended to make legal profession regulation more accessible to legal service providers and consumers alike.  This has occurred at both a structural level regarding the organisation of provisions, and at the level of the sections where in many cases the Model Bill or other jurisdictional provisions have been retained but the language simplified.   

1.11.1.3 Deregulation

The Taskforce has also sought to identify areas where overly prescriptive requirements or processes could be eliminated.  Examples of this include:

· no longer requiring ADIs to be approved by the national regulator if they are approved by the Australian Prudential Regulatory Authority and comply with the National Law and Rules

· removing the unnecessary additional regulation for different types of law practices 

· removing offences which are more appropriately dealt with as disciplinary matters 

· recommending civil penalties for conduct that is less serious or regulatory in nature and would be appropriate for enforcement via the more efficient processes associated with civil proceedings (as prosecuting a civil penalty is less onerous for the complaints handler than establishing the breach of a criminal offence), and

· reducing advertising regulation which is also covered by trade practices law.

1.11.1.4 Innovation

In a few areas, the Taskforce identified areas where there was scope for improvement on the systems operating the jurisdictions.   Some of these are discussed below, including a power of the complaints handler to provide remedies in consumer complaints and conditional admission for foreign lawyers.  

1.11.1.5 Consultation feedback

Submissions to the Taskforce and ad hoc consultation have assisted the development of Taskforce proposals.  This has assisted the Taskforce in selecting best practice and developing the law.  

1.11.1.6 Options within this option and further consultation

The options regarding the major proposals of the Taskforce are set out below.  However in creating a national system of legal profession regulation in an area as complex as regulation of the legal profession, an infinite number of options exist about the detail of the proposals.  The detailed options the Taskforce has proposed are set out in the legislation package, and although they are not all explicitly discussed here, the Taskforce welcomes feedback on any aspect of its proposals.  The Taskforce will take this feedback into account when it presents its final package of legislation and National Rules to COAG.  

1.11.2 Option 2: Status quo

Keeping the status quo would see States and Territories continuing to rely on their own systems of legislation and subordinate instruments for regulation of the legal profession regulation.  There would be no uniform national regulation and the opportunities identified for simplification, expansion of best practice and innovations for more effective regulation would not be realised.  

1.12 Options for areas where major change is proposed

This section sets out options for key changes presented in the Taskforce’s proposed Bill.  

1.12.1 National practice options

1.12.1.1 Option 1: National admissions processing, practising certificates and register

Under this option, the requirements for applicants seeking admission around the country would be identical and the assessment of applicants for admission would be centralised.  Once assessed and found to be eligible, applicants would obtain a compliance certificate to be given to a Supreme Court.  Supreme Courts would retain their inherent jurisdiction to refuse an admission.  Once admitted, lawyers would become officers of every Supreme Court around the country for as long as their name remains on any Supreme Court roll.  Central processing would create regulatory efficiencies.   

Practising certificates would be for national practice, automatically entitling the holder to practise around the country.  Rather than disparate types of practising certificates around the country, there would be one set of standard practising certificate conditions.   This would include practising certificate conditions appropriate for government and in-house lawyers, barristers, and lawyers with supervision requirements.  

Practising certificates would however still be issued in a ‘home jurisdiction’ where the practitioner expects to perform the majority of their work.  This function would be devolved from the Board to be handled at a local level by professional associations or other bodies as determined by the jurisdictions.  The specification of a ‘home jurisdiction’ would determine which State or Territory the lawyer belongs to for professional indemnity insurance and fidelity fund contributions.   

An Australian Legal Profession Register would be a central repository of information regarding lawyers’ admissions, practising entitlements and any disciplinary matters.  This would be a source of important information for regulators and courts across the country.  It would also be publicly accessible on the Board’s website, allowing consumers to access information about their legal service providers.  Notifications from incorporated legal practices and multi-disciplinary practices would also be made and records maintained centrally, reducing inefficiencies for regulators and practices.  

This approach will allow a consistent approach to admissions and practising certificates across the country to the greatest extent possible.  Information being housed at a national level would create efficiencies for regulators and Courts, and ensure that important information is available to them.   It would also create a better sense of a national legal profession.  

1.12.1.2 Option 2: Continued status quo approach 

Under the status quo option, admissions would continue to be processed at a State and Territory level.  Practising certificates would be issued at a State and Territory level and practising certificate types would continue to vary from jurisdiction to jurisdiction.  

A national register of lawyers could be maintained, although regulators and Courts would still need to be aware of the jurisdictional differences in practising certificate entitlements.  There would be no new benefits of efficiency from centralisation of administrative functions or of increasing the sense of a national legal profession.  

1.12.2 Options for legal costs – cost disclosures and agreements

1.12.2.1 Option 1: Informed consent

Under this option, legal practitioners and law practices would be required to take reasonable steps to ensure that the client gives informed consent to legal costs.  This would include ensuring clients understand the basis on which legal costs will be charged, how the initial estimate was calculated, factors likely to alter the estimated legal costs and their rights in relation to legal costs.  The onus would be on lawyers to exercise their professional judgement regarding the level of detail needed by a client to understand the options available and costs involved.  In some situations, this may reduce the information required to be provided by lawyers to their clients, in other situations more information may be required.   An exemption could be introduced with respect to commercial or experienced consumers who do not need high levels of cost disclosure.  

This option would ensure clients are able to properly make decisions about engaging a lawyer and the progress of their cases.  It could also facilitate better practitioner-client relationships and promote good business practice.  

1.12.2.2 Option 2: Improved pro-forma

The second option to improve regulation of legal costs is to develop an improved, standard pro‑forma.  

The NSW Legal Fees Review Panel, in its 2005 report, proposed the adoption of a standard form of costs disclosure, similar to a document currently used under the Model Bill in relation to a client’s right to challenge legal costs.  Under this option, the standard form would be approved by the National Legal Services Board.  The Board could consider several pro-forma forms, each dealing with a specific area of law, such as conveyancing or family law. 

Using an improved standard form of costs disclosure could increase accessibility and transparency of legal costs by allowing retail clients to more easily compare the legal services available to them.  It could also be more easily translated into languages other than English, further increasing accessibility for clients and reducing costs burdens for practitioners.  A standard pro-forma could offer practitioners increased guidance, but would not easily take into account clients’ varying needs to be able to make an informed decision.  

A standard, improved pro-forma would also not address the issue of clients’ understanding of what the costs disclosure document contains, including the basis on which legal costs will be charged.  

Even an improved standard pro-forma may still not be sufficient to ensure every client will understand a costs agreement.  A pro-forma approach to legal costs also runs the risk of allowing practitioners to become complacent and not tailor a costs disclosure and agreement to a client’s needs or to take the extra step of ensuring the client fully understands what the costs agreement entails. 

1.12.2.3 Option 3: Continued diverse jurisdictional requirements 

 The third option would be to retain the status quo in relation to costs agreements of different and often voluminous requirements.  This would not address the problems identified.  

1.12.3 Options for legal costs – charging

1.12.3.1 Option 1: Obligation to charge no more than fair and reasonable costs

Under this option, lawyers could be obliged under the legislation to not charge any more than costs that are fair and reasonable.  The calculation of what is fair and reasonable could take into account a range of factors, including the practitioner’s skill and experience and the importance and complexity of the matter.  Breach of this obligation would be capable of having disciplinary consequences.  

Placing this obligation on law practices could create better protection for consumers, as even where consumers do not have the ability to judge what is a fair and reasonable price for legal services, lawyers would be obliged to ensure that they do not take advantage of this information asymmetry.  The introduction of a requirement to charge no more than fair and reasonable costs could also encourage lawyers not to work in a manner which unnecessarily increases the legal costs.  

Government and commercial clients would be able to contract out of this protection.  

1.12.3.2 Option 2: Continue the status quo approach

Under the status quo option, continuing the Model Bill approach, the onus would continue to be placed on the client to demonstrate that a costs agreement or the scale of costs used should be set aside for overcharging, or to seek a costs assessment to ensure that the legal costs charged reflect reasonable value.  Disciplinary consequences would only flow where there has been ‘gross’ overcharging.   

This approach would do nothing to address the problem of potential exploitation of clients’ lack of knowledge about what is a reasonable amount to pay for legal services.  

1.12.4 Options for dispute resolution 

1.12.4.1 Option 1: Increased powers of complaints handler

Under this option, the complaints handler would have increased and nationally uniform powers that would allow complaints to be handled quickly and efficiently for consumers, practitioners and the regulator alike.  

These would include:

· A power to facilitate resolution by agreement between the parties for all matters arising from complaints which raise a consumer concern with a lawyer or law practice which provided them with legal services

· A power to provide a remedy for consumers where an agreement is not reached, including an order for an apology, an order to redo the work, and an order for compensation up to $25,000

· A power to facilitate resolution of costs disputes where the value of the work in question is less than $100,000 and to make binding determinations where the value of the work is less than $10,000

· A power to make a finding of unsatisfactory professional conduct in less serious matters, and 

· A power to prosecute more serious unsatisfactory professional conduct or professional misconduct in the jurisdictional disciplinary Tribunal (this could occur separately from the resolution of the consumer’s matter, or alternatively, the complaints handler or the consumer could represent the consumer’s concern in the Tribunal, with a maximum compensation order of $25,000 available).  

The complaints handler would have obligations to deal with all complaints in accordance with the law and rules, exercise its discretions fairly, deal with complaints efficiently and expeditiously and to ensure appropriate procedural fairness is afforded to the parties.  

A central point of contact for the complaints handler would facilitate the making of complaints.  This would include a national website and telephone number.  

Complaints would also be required to be handled independently of the profession to ensure consumer confidence in the system.  As is currently the case in Victoria and Queensland, professional associations may be involved in investigations and make recommendations where they are asked to, but the complaints handler would be the ultimate decision-maker.

This option would facilitate the early and efficient resolution of consumers’ concerns with their legal service providers, as well as continuing to provide avenues for professional discipline where appropriate.   Less serious unsatisfactory professional conduct matters could also be resolved more expeditiously.  

1.12.4.2 Option 2: Complaints stream and limited powers

Under this second option, the complaints handler would have uniform national powers to assist parties to come to agreement regarding consumer concerns, but would not have a power to determine the matters.  The complaints handler would also have power to prosecute disciplinary matters in the relevant jurisdictional Tribunals, but no power to determine less serious matters.  Costs assessment could be left to the current jurisdictional processes.  

This would allow the national body to oversee a national framework for dealing with complaints and a central point of contact for clients making complaints.  It would also be more consistent with the current jurisdictional provisions.  It would however create fewer opportunities for complaints handlers to resolve smaller disputes between practitioners and clients more quickly and efficiently.  

1.12.4.3 Option 3: Continue status quo approach

Under the status quo option, States and Territories would be allowed to maintain their own systems of complaints handling and professional discipline.  This would not allow for national oversight of the framework or a central point of contact for consumers, nor provide any additional powers to resolve consumer concerns and disciplinary matters more efficiently and effectively.   

1.12.5 Options for trusts

1.12.5.1 Option 1: National trust accounts for all firms

Under this first option, all law practices receiving trust money would be required to hold national trust accounts
, regardless of whether they practised in more than one jurisdiction.  This would allow multi-jurisdictional firms to hold only one account, significantly reducing the administrative duplication involved in maintaining multiple trust accounts and in complying with multiple sets of requirements.  It would also reduce barriers to single jurisdictional firms expanding their operations into a new jurisdiction by not requiring them to open a new trust account.  

This model would however make it difficult to administer the distribution of trust account interest to the public purpose funds in each jurisdiction.  This could be solved by a funding formula to distribute funds between jurisdictions.  

1.12.5.2 Option 2: Single national trust accounts for multi-jurisdictional firms

Under this second option, single jurisdictional firms would continue to hold jurisdictional trust accounts, and multi-jurisdictional firms would be allowed to elect to hold one single multi‑jurisdictional account.  This would remove the significant regulatory duplication involved in maintaining multiple trust accounts and complying with multiple sets of requirements.  

This model would allow interest from public purpose funds for single jurisdiction trust accounts to flow, as in the current system, straight to the appropriate public purpose fund.  A funding formula would be required to distribute funds from multi-jurisdictional accounts.  

1.12.5.3 Option 3: Jurisdictional trust accounts with same regulatory requirements

Under this third option, firms would continue to be required to hold a trust account in each jurisdiction in which they operate, but the regulatory requirements for maintaining them would be identical.  This would still significantly simplify trust accounting for multi-jurisdictional firms through removing the need to comply with multiple sets of requirements, and would allow trust account interest to flow directly to public purpose funds without the need for a funding formula.  Regulatory duplication in the requirement to hold more than one trust account would however remain, possibly including external examination requirements.  

1.12.5.4 Option 4: Continued status quo approach 

Under the final option, the status quo would be maintained in relation to trust accounts and jurisdictions would continue to require different trust accounts and trust accounting systems.  This would allow funds to continue to flow directly into public purpose funds, but not resolve the problems identified of regulatory duplication from holding multiple trust accounts and complying with multiple trust accounting requirements.  

1.12.6 Options for foreign lawyers

1.12.6.1 Option 1: Centralised system with conditional admission

Under this first option, registration of foreign lawyers wishing to practise foreign law in Australia and assessment of applications for admission of foreign lawyers wishing to practise Australian law in Australia would be handled centrally and consistently across the nation.  

In addition, there would be an option of conditional admission for foreign lawyers wishing to practice Australian law which would increase their eligibility for admission.  This would allow foreign lawyers who were happy to have restrictions on their admission to be more easily admitted to practice.  Conditions might include limiting their practice to a time period or to certain areas of law, or with supervision or further education requirements.  

This will allow foreign lawyers to more easily qualify for admission, while allowing the Board to be confident that the lawyers are qualified to provide high quality services within the restrictions imposed.  For example a foreign specialist criminal advocate could have a restriction placed on their admission that allowed them only to act as a criminal advocate if this was all they wished to do.  This would allow the Board to waive the usual requirements in unrelated or loosely related areas, such as trust accounting or contract law.   

Conditional admission is likely to increase the quality legal services available to the Australian public from the international market.  A single national system for registering lawyers will also facilitate Australia’s international competitiveness through making it easier to negotiate bilateral and multilateral trade agreements which would open key markets to Australian lawyers.  It would also reduce regulatory duplication and forum shopping.  

1.12.6.2 Option 2: Centralised system

This second option would see the registration and admission of foreign lawyers handled centrally, but no option of conditional admission.  Rather, as is the case currently, foreign lawyers would be required to meet the same standards as local applicants if they wished to be admitted, regardless of their international experience and the type of practice they wished to undertake.  

The common Australian market would facilitate international competitiveness and negotiation of trade agreements, however the perception of restrictive entry standards would remain.  Regulatory duplication and forum shopping would be reduced.  

1.12.6.3 Option 3: Continued status quo approach

Under this option, jurisdictions would retain their current disparate systems for registering foreign lawyers.  This would not create any economic benefits or regulatory efficiencies.  

1.12.7 Options for fidelity fund determinations

1.12.7.1 Option 1: Determination independently of the profession

The first option would require that a determination of claim against a fidelity fund would be made independently of the profession.  Having an independent process would overcome the perception that a professional body would be less likely to make an objective finding that one of its members had stolen funds, or to deplete a fund that is maintained by its members.  This option may be implemented by including a legislative principle in the National Law, requiring that the determination of claims against the fidelity fund must be determined independently, at arm’s length from the profession and professional associations.  

This principle may be achieved in practice by ensuring that there is no professional association involvement in the determination of fidelity claims.  This option would not preclude the involvement of the professional association in overseeing the administration of the fidelity fund or the ability of a State of Territory to implement its own legislation about fidelity funds, as long as the principle was complied with.  

1.12.7.2 Option 2: Status quo determination by the profession

The status quo option involves determination of claims by the profession.  Currently, the investigation and determination of claims against fidelity funds are the responsibility of each jurisdiction’s regulatory authority.  In most jurisdictions claims are determined by the relevant law societies.  A consequence of this system is that, despite the expertise of the law societies in determining claims about its own profession, there is a perception by some consumers that the determination of claims by a law society creates a conflict of interest.  This is premised on a perception that a professional authority, such as a law society, is less likely to make a finding that one of its members had stolen trust funds, or to deplete a fund that is maintained by its members. 

1.12.8 Options for business structures – regulatory obligations

In considering the current system of regulating business structures, opportunities for regulatory improvement and simplification have surfaced.  There is potential for mainstreaming requirements for law practices without distinguishing between business structures unnecessarily.  Three options in particular present as alternatives for addressing the issues that relate to inconsistent levels of regulation.

1.12.8.1 Option 1: One set of requirements for all business structures

Under this first option, all law practices, regardless of business structure, would have the same obligations.  The benefits of this would be that all law practices would, in a sense, be on a level playing field.  However, this option would not address the tension between the professional duties and obligations of lawyers and the duties and advantages that come with incorporation, nor the implications of incorporated legal practices (ILPs) or multi-disciplinary practices (MDPs) for legal profession regulation.

1.12.8.2 Option 2: Largely uniform requirements for all business structures

Under this option, regulation would be rationalised and distilled into the fundamental obligations that fall on all lawyers and principals of law practices, regardless of the business structure of the practice.  However, this would be done to the greatest extent possible while retaining the provisions that are necessary to address the risks and tensions raised by incorporation or multi-disciplinary practice.  For example, this would retain regulation relating to the interaction between legal profession obligations and corporate law obligations.

Regardless of the type of business structure, all principals of a law practice would be responsible for ensuring that all reasonable action is taken to ensure that the law practice, the lawyers within it and the legal services provided by it comply with the requirements in the subject-matter specific parts of the legislation.

This would include the expansion of the compliance audit function to all law practices.  Currently, there is provision for compliance audits of ILPs only.  Regulators have indicated that, coupled with guidelines and assistance, compliance audits have enabled them to place greater emphasis on risk management and prevention, rather than waiting until a contravention has occurred and then invoking disciplinary and remedial action.  A study undertaken on these regulatory tools has concluded that there is a positive link between high levels of compliance and low levels of complaints, as the self-assessment process and compliance audits require ILPs to have a high level of awareness of their professional responsibilities and a high degree of transparency.
  

Although there would be some regulatory costs involved in conducting these compliance audits, this power would be exercisable where the regulator considers it necessary, and therefore would be used in a targeted manner.  The benefits of reduced complaints and contraventions would be likely to more than offset the costs for both law practices and regulators.  Option 3: Continued higher level requirements for multi-disciplinary practices and incorporated legal practices

This option would see a continued higher level of regulation for ILPs and MDPs only.  This would see the retention of the requirements that are currently placed on those business structures, which currently comprise 30 pages of the Model Bill.

1.12.9 Options for business structures – choice of business structure

The second key issue that has been identified is the limited choice legal practitioners have to determine the business structure through which to provide legal services.  Option 1: Allow for any business structure without restriction

Under this option, there would be no restriction on the type of business structure through which practitioners would provide legal services.  The benefits of this option would be to afford practitioners full freedom in determining what business structure is best for them.  However, this approach would undermine those regulatory provisions that are aimed at minimising the risk of contravention of the subject-matter specific areas of regulation and ensuring that differences in business structures do not absolve lawyers of their fundamental responsibilities and liabilities.

1.12.9.1 Option 2: Maintain a level of regulation, but allow the regulator to recognise emerging business structures

Another option is to recognise those business structures that are known to pose only certain risks, and regulate those risks, but also provide an avenue for recognising emerging business structures.  This could be done by allowing practitioners wishing to provide legal services through alternative business structures to submit their proposed structure to the national regulator, which would then be empowered to approve the structure.  This would give the Board the opportunity to consider the regulatory implications of the non-conventional structure and ensure that the law practice complies with the obligations in the legislation.

1.12.9.2 Option 3 – Status quo approach 

Under the status quo option, only business structures specified in the National Law would be eligible to provide legal services.  This would ensure consumer protection and high professional standards would be maintained, but would minimise scope for innovation that may assist law practices to deliver services more effectively.  

1.12.10 Options for professional indemnity insurance

4.2.8.1 Option 1: Regulatory centralisation and removing duplication in the current requirements

Under this option, professional indemnity insurance policies would not need to be approved if provided by an insurer regulated by APRA and if they otherwise complied with the National Law and Rules.  These organisations would already meet APRA’s high quality standard, and would be required to comply with the requirements under the National Law.  

Policies from organisations which were not APRA regulated or which did not comply with the requirements in the National Law would need to be approved by the national regulator.  This would allow flexibility in available policies and create efficiencies from centralisation. 

Centralisation would also remove the present requirement for legal practitioners and law practices to obtain exemptions in each other jurisdiction in which they practise, reducing the regulatory burden currently associated with providing legal services in multiple jurisdictions. It would also remove the related administrative costs.  

4.2.8.2 Option 2: Centralisation only of the current regulatory requirements

Under this option, all individual professional indemnity insurance schemes and individual products would still require regulatory approval, but this would be provided by the national regulator.  Centralised approvals would reduce administrative inefficiencies in approving policies.   Multi‑jurisdictional practices and practitioners would no longer be required to seek exemptions.  It would not however be as efficient as not requiring APRA accredited providers to seek approvals, as these providers already meet high quality standards.  
4.2.8.3 Option 3: Maintenance of the current requirements

Maintenance of the current professional indemnity insurance requirements would mean that legal practitioners and law practices that engage in legal practise in multiple jurisdictions would continue to be required to apply for, and obtain, exemptions from the requirement to obtain professional indemnity insurance in each other jurisdiction in which they practise.  State and Territory authorities would remain responsible for approving complying policies, schemes or arrangements.    

1.13 Options for regulatory framework 

This regulation impact statement considers the broad options for the legislative and regulatory structures which will implement the Taskforce’s proposals.  The Taskforce’s proposals on the regulatory framework are also outlined in the draft legislation prepared for COAG.  

1.13.1 Legislation structure options

The Taskforce’s many proposals to simplify and improve the effectiveness of legal profession regulation could be implemented under an applied law scheme or a mirror law scheme.  It is noted that a referral of powers scheme is inappropriate in these circumstances, given that the legislative implementation of the proposals is intended to occur at a State and Territory level. 

Both models are capable of creating the benefits of reforms of the kind envisaged by the Taskforce if uniformity is maintained.  A key question however, is which model will more effectively promote this project’s central goal of enduring uniform regulation of the legal profession.

1.13.1.1 Option 1: Applied law scheme

An applied law scheme would involve a system where a ‘lead jurisdiction’ enacts legislation that other jurisdictions will then ‘apply’ as their own law.  Each jurisdiction’s application mechanism to give effect to the legislation may vary, particularly in relation to the effect of amendments of the legislation.  Accordingly, the scheme would include effective limits (these may be non-legislative) on the modification of the law, and it is advantageous to include a means of central administration and enforcement of the law to promote a substantial degree of uniformity.

The major advantage of an applied law scheme is that it would provide the greatest prospect of achieving lasting uniformity across jurisdictions, provided the scheme is underpinned by an intergovernmental agreement and allows for the central administration and application of that law.  

The intergovernmental agreement would require any proposed amendments to the legislation in the lead jurisdiction to be implemented only if all of the parties to the agreement, through the Standing Committee of Attorneys-General, support the proposals.  The Committee would essentially need to agree to give effect to the amendments by continuing to apply the law in the lead jurisdiction.  The uniformity of an applied law scheme may be compromised if there is any capacity for a non-lead jurisdiction to amend the application of the law in its jurisdiction.  To overcome this issue, an intergovernmental agreement would be used to implement a transparent and uniform process for amendments to the legislation in the lead jurisdiction. 

This approach would require a concession of parliamentary scrutiny by non-host jurisdictions, but would make the regime more likely to achieve the important goal of uniformity.  The Ministerial Council scrutiny process would minimise the concession of parliamentary processes made by non-lead jurisdictions.   This process would enable each Minister to advocate the view of his or her jurisdiction about the proposals and in turn to be accountable to his or her parliament.  

A recent example of an applied law scheme is the Intergovernmental Agreement for a National Registration and Accreditation Scheme for the Health Professions.  Queensland was the promulgating State of the ‘lead legislation’, which was adopted and applied (as amended from time to time) by other participating jurisdictions.

1.13.1.2 Option 2: Mirror law scheme

A mirror law scheme would involve a system where one jurisdiction enacts a law, which is then enacted in the same or similar terms by other jurisdictions.  This is distinct from an applied law scheme, as it would require each jurisdiction to enact independent legislation, as opposed to merely applying the legislation of the lead jurisdiction. 

The advantage of a mirror law scheme is that it would enable each jurisdiction to retain its independence while following uniform principles.  The major disadvantage of a mirror law scheme is the increased likelihood of inconsistency, both at the time of enactment and subsequently as laws are amended.   Usually there are mechanisms agreed to between executive governments that are aimed at maintaining consistency, however this can be difficult to achieve in the longer term.  For example, legislation can take time to proceed through State parliaments and can be amended in ‘upper chambers’.  Additionally, as governments change, so can the priority accorded to various schemes.

The experience of past mirror law schemes demonstrates that some non-uniformity has been accepted in negotiating schemes in order for all States and Territories to reach final agreement.  One such difference allows a State or Territory to enact a provision that has substantially the same meaning but uses different words.  Another difference may allow a jurisdiction to avoid the provision entirely, or to add something quite different.  Further, unlike an applied law scheme, the mirror law scheme would limit the ability of a lead jurisdiction to create national bodies, which would have powers to oversee the application of the regime in participating jurisdictions.  This is far from ideal where the object is a nationally uniform scheme.  

However, the harmonisation of laws through mirror State and Territory legislation has provided an adequate solution in some cases.  The 2005 uniform defamation laws is an example where long-standing concerns about jurisdictional differences, in an area increasingly dominated by national media organisations, were successfully addressed.

The Model Bill which currently guides the regulation of the Australian legal profession is a mirror law scheme.  While the Model Bill has brought Australian jurisdictions some way towards uniformity, there is a variation in a number of areas which create inconsistency and microeconomic inefficiencies.  This is partly a result of inconsistent implementation and amendments by jurisdictions.  

1.13.2 National Bodies

In order to achieve the objective of seamless national regulation that is efficient and effective, it will be desirable to set up a new regulatory framework which will promote uniformity through national oversight.  National regulatory bodies and approaches are needed.  The following discusses the structure of the proposed regulatory bodies: the National Legal Services Board, which will be the national regulator , and the National Legal Services Ombudsman, which will perform compliance and complaints-handling functions.   

In any of the proposed models for the structure of the Ombudsman or Board, it is intended that some operational functions may be performed by the professional associations.   This would draw on their extensive knowledge and expertise in various aspects of regulation.  

The current co‑regulatory balance would also be maintained through professional associations continuing as vibrant membership bodies, being involved in maintaining and raising professional standards, providing education and accreditation programs and engaging in policy and reform debates that benefit the wider community.  Part of this role would be achieved through their responsibility for the development of the legal profession rules, which would be subject to the Board’s approval. 

The professional associations would also continue to contribute to law reform, represent the profession and serve the community through relationships, products, events, information and services that engage, inform and educate consumers and other stakeholders about the profession, the legal system and their rights as consumers of legal services.

1.13.2.1 Structure of the National Legal Services Board: the national regulator

To achieve substantive and ongoing uniformity, the new regulatory framework would include a single national regulator: a National Legal Services Board.  

Two options are presented below for a national body to oversee the new system and propose National Rules (subordinate legislation).  Their work would include determining applications for admission and registration as an Australian-registered foreign lawyer and approval of professional indemnity insurance products.  The National Board would also maintain a national register of admissions, practising certificates, disciplinary orders and registrations of foreign lawyers.  

Under both options, the Board would approve and make the National Rules, the subordinate instrument to the National Law.  These Rules include technical provisions to complement the National Law, including in the areas of admissions, practising entitlements, and business practice.  They will also include professional conduct rules.  Changes to the National Rules would be proposed by the Board, and be subject to being disallowed by the Standing Committee of Attorneys‑General.  

The Board could comprise a small membership with expertise from the small and large jurisdictions, the legal profession, consumers, regulators and the Courts.  Maintaining and developing the Rules would be informed by subject-specific advisory committees comprising representatives from the relevant stakeholder groups, including the professional bodies, the Courts, education institutions, consumers and the Australian Governments.

1.13.2.1.1 Option 1: National body

The first option is for the States and Territories to establish a single, national body that oversees the system.  

This option would achieve the main objective of these reforms—ongoing uniformity and a seamless national legal profession.  This model would not require a referral of power from the States to the Commonwealth.  

1.13.2.1.2 Option 2: Commonwealth body

The second option is to establish the Board within the Commonwealth jurisdiction.  It would be established as a Commonwealth body, under Commonwealth legislation.  This option would provide a mechanism for ongoing uniformity.  

However, the Commonwealth does not have power under the Constitution to regulate the legal profession in this way without a referral of power from the States.  At least one State has already indicated it does not support such a referral.  

1.13.2.2 Structure of National Legal Services Ombudsman: complaints and compliance functions

As well as having a National Board, the new system must consider the options for handling complaints and compliance functions in a nationally uniform matter.  If a national body is created, it is intended that this be called a National Legal Services Ombudsman.  The National Legal Services Ombudsman could be established as one of three types of bodies: a national body with centralised functions, a central body with local delegates or as an overseer to promote uniformity with functions devolved to the local levels.  Alternatively, these functions could be left with existing State and Territory bodies without a National Legal Services Ombudsman.  

In any model, existing State and Territory Courts and Tribunals would review decisions where appropriate, and would determine some disciplinary matters.  Any divergence in decisions between jurisdictional Courts and Tribunals is likely to be minimised by the clear enunciation of regulatory principles in the mirror/applied legislation and unambiguous approaches for the implementation of these principles.

1.13.2.2.1 Option 1: Centralised functions

One option would be a single national Ombudsman to take over complaints and compliance functions nationally.  This body would be jointly set up by the States and Territories and be accountable to the Standing Committee of Attorneys-General.  It might choose to have offices in each State and Territory, but these would be part of the national structure.  

This option would be the best for ensuring continuing uniformity and would create cost efficiencies from centralisation.  However, consultation has suggested that it is important that complaints and compliance functions continue to be handled at a local level.  For example, one submission noted that the legal services environment in the Northern Territory is unique and suggested a local regulator would have a better understanding of local practitioners and the issues they faced.  It was also noted that a local regulator would be better able to liaise and take action as required through local Courts and Tribunals.   Although it might be possible to provide local offices of the Ombudsman under this structure, this may disrupt the existing regulatory services, and have the least ability to draw on the existing expertise of these bodies.  

As current funding flows for regulating the legal profession are located at the State and Territory level, this model would also require detailed consideration and agreements regarding new accountability and funding structures.  States and Territories would also have less say in the structure of regulatory bodies which were established in their own jurisdictions.  

As legal practitioners are officers of State or Territory Supreme Courts, having a Commonwealth body undertake disciplinary functions gives rise to Constitutional issues concerning potential interference with the integrity of State governments.  

1.13.2.2.2 Option 2: Central body with delegates

The second option would be to have a central body which would delegate functions back to State and Territory bodies.  In this model the Ombudsman would have discretion as to which bodies were delegated which functions, but would be accountable to the Standing Committee of Attorneys‑General.  

This would allow the Ombudsman flexibility to handle complaints in the manner thought to be most efficient and to review and restructure delegations.  It might also allow some functions to be centralised for efficiency, for example, consumer complaints that are easily resolved over the telephone could be managed centrally with complex matters triaged to the appropriate local bodies.  Existing local bodies could act as delegates, which would reduce disruption and allow local expertise to be maintained.  

A central first port of call would also promote the ‘one stop shop’ for consumers, however it may lead to some double handling and duplication of work.  

This model would however create uncertainty for local bodies in relation to their delegations.  States and Territories would have a medium level of control through accountability for the funding they provided to the delegates in their jurisdictions, but the Ombudsman would have discretion to revoke delegations and to choose which matters were given to local bodies.  

1.13.2.2.3 Option 3: Overseer of devolved functions

The third option would be for a National Ombudsman to function as an overseer of devolved functions to promote uniformity.  In this model, a schedule would be included in the National Law of the local representatives in each State and Territory.  

For simplicity, each State and Territory could have one body that is the local representative and exercises all of the operational functions of the Ombudsman.  The local representative would be given the authority to delegate functions to other local regulatory bodies in their State or Territory.  This would give the States and Territories maximum control over the local regulatory structure maintained in each jurisdiction and would leave any consolidation of bodies and funding decisions in State and Territory hands.  It would also promote certainty for local representatives.

Although complaints would go directly to different bodies, a national contact point for consumers, including a national telephone number which would automatically divert to the local representative of the Ombudsman, could be established. This would minimise any double handling and allow the size of the national body to be minimised.  

Under this Model, the Ombudsman would collect data and monitor the implementation of the new law and would have the power to ‘call-in’ matters if it considered it appropriate to do so.  This would allow the Ombudsman to deal with a particular matter where it was of national significance, created a potential local conflict of interest is detected or local representatives were not performing regulatory functions in accordance with the national regime.  Under this option the National Law would need to be amended for changes to the local representatives to be made.  

1.13.2.2.4 Option 4: No Ombudsman

The final option is to provide for the National Legal Services Board to make Rules but to have no national body to undertake compliance and complaints functions, but rather to leave these functions with existing State and Territory bodies, to be performed in accordance with the National Law and Rules.

This model would provide for uniform standards and would necessitate minimal structural and funding changes to existing regulatory arrangements.  However, unlike the other options, there would be no oversight mechanism to promote ongoing national uniformity and significant benefits to consumers in consistency and oversight would not eventuate.  There would also be no central body to collect data, produce guidelines and monitor the implementation of the new system, which would compromise the ability for regulation to be responsive, targeted and efficient.  This model may also create less incentive to review and consolidate existing regulatory bodies.  

Consultation

Given the range of perspectives to be considered and interests to be taken into account in the national reform of the legal profession, thorough consultation has been, and continues to be, integral to the success of this project.

Consultation to date has been primarily managed through:

· the composition and operation of the Consultative Group and their regular contact with ‘constituencies’, comments on papers provided by the Taskforce and meetings 

· public submissions

· release of discussion papers for Consultative Group and public comment

· regular reports to the Standing Committee of Attorneys-General (SCAG)

· members of the Taskforce contributing to relevant journals and newsletters

· members of the Taskforce meeting with Attorneys-General, justice departments and professional associations to discuss the reforms

· opportunities for speeches/meetings

· encouraging direct engagement between members of the legal profession, consumer groups and Australian governments who will ultimately have to consider the draft legislation

· media releases at appropriate points, and

· a website.

1.14 Taskforce and Consultative Group

The members of the Taskforce and Consultative Group are drawn from diverse backgrounds, in order to maximise the expertise available throughout the process.  

The Taskforce includes:

· Roger Wilkins AO, Secretary, Commonwealth Attorney-General’s Department

· Bill Grant, Secretary-General, Law Council of Australia

· Laurie Glanfield AM, Director General, NSW Department of Justice and Attorney General

· Louise Glanville, Executive Director, Victorian Department of Justice, and

· Stephen Goggs, Deputy Chief Executive, ACT Department of Justice and Community Safety.

The Consultative Group includes:

· Chair: Professor the Hon Michael Lavarch, Executive Dean, Queensland University of Technology, former Commonwealth Attorney-General, and former Secretary-General of the Law Council of Australia

· Mr Tony Abbott, Chairman at Piper Alderman, past President of the Law Council of Australia

· Ms Carolyn Bond, Co-Chief Executive Officer of the Consumer Action Law Centre Victoria, and member of the Board of the Legal Service Board of Victoria

· Ms Barbara Bradshaw, Chief Executive Officer, Northern Territory Law Society

· Mr John Briton, Legal Services Commissioner of Queensland and former Queensland Anti Discrimination Commissioner and State Director of the Human Rights and Equal Opportunity Commission

· Mr Joseph Catanzariti, President, Law Society of New South Wales

· Mr Robert Cornall AO, former Secretary of the Commonwealth Attorney-General’s Department, has been a Managing Director of Victoria Legal Aid, and Executive Director and Secretary of the Law Institute of Victoria

· Ms Ro Coroneos, President of the NSW Division and a Director of the Australian Corporate Lawyers Association

· Mr Harold Cottee, General Manager, Professional Standards, Law Institute of Victoria

· Mr Andrew Grech, Managing Director, Slater & Gordon, Melbourne

· Mr Martyn Hagan, Executive Director, Law Society of Tasmania

· Ms Noela L’Estrange, Chief Executive Officer, Queensland Law Society and former Director of Legal Practice Support, Australian Government Solicitor

· Mr Robert Milliner, Chief Executive Partner, Mallesons Stephen Jaques, Chairman of the Large Law Firm Group Limited and member of the Board of the Business Council of Australia

· Mr Andrew Phelan, Chief Executive and Principal Registrar, High Court of Australia

· Mr Philip Selth OAM, Executive Director, New South Wales Bar Association

· Professor Peta Spender, Presidential Member ACT Civil and Administrative Tribunal, and Professor of Law, Australian National University

· Mr Dudley Stow, President, Law Society of Western Australia, and

· The Hon Justice Murray Tobias AM RFD, Supreme Court of New South Wales.

The Consultative Group provides key stakeholders with a forum for providing input on the development of the draft legislation.  Members participate in the Group in their individual capacities on a voluntary basis.  The Group represents a wealth of experience across a range of key areas including regulators, the courts, consumers, the legal profession and legal educators.

The Consultative Group met several times throughout 2009 and has provided comments and written responses to the Taskforce’s proposals and identified issues for further discussion.  

Members of the Law Societies and Bar Associations have been heavily involved throughout the process.  Consultative Group members include State and Territory Law Society members.  Input has been sought from these groups on an ongoing basis through the Consultative Group, and will continue throughout the proposed public consultation process.

1.15 Targeted Consultation

The Taskforce has also engaged with key stakeholders to keep them informed of the reforms, including professional associations, Attorneys-General and the National Justice CEOs.  Officers supporting the Taskforce have also consulted relevant stakeholders on an ad hoc basis to assist with the development of proposals.  

1.16 Public Submissions

In addition to inviting comment generally, the Taskforce has released seven proposal papers as part of the consultation process and welcomed public submissions on these.  These papers cover the regulatory framework, a National Ombudsman, client costs, trust accounts, business structures, professional indemnity insurance and fidelity cover.  

To date 93 submissions have been received from a range of stakeholders including consumers, academics, lawyers, judges, regulators and members of the Consultative Group. These submissions have been invaluable in the development of the proposed recommendations and draft legislation and, more broadly, in the determination of the policy direction and parameters of the project.

1.17 Stakeholders

The range of stakeholders in the legal profession is very broad.  The ‘legal profession’ encompasses:

· Private solicitors

· Members of the independent or referral bars

· Advocates who work for law firms

· Legal practitioners working within community legal centres and other community services

· Lawyers engaged as employees or consultants within private corporations and the public sector, and

· Academic lawyers. 

Other stakeholders include governments, businesses and individuals who engage legal services.

The means of delivering legal services to Australian consumers are equally diverse.  For example, the provision of legal services to the Australian market can take any of the following forms:

· Single practitioners or small firms serving local markets

· Full service national law firms, serving consumers within local markets, State and

· Territory markets, the Australian market and international markets

· ‘Boutique’ firms serving consumers in particular specialty areas of law, across jurisdictions

· Community legal centres and pro bono referral services

· Emerging multi-disciplinary practices operating within State markets and across jurisdictions

· Law firms associated with international accounting practices and operating in multiple Australian jurisdictions, and 

· Australian officers of international firms operating across jurisdictions.

In addition, the diverse nature of the Australian legal profession is reflected in the market for these legal services.  Consumers of legal services can vary widely in their requirements, sophistication, knowledge of the law and legal services, market power and ability to negotiate a market price for legal services.

1.18 Further consultation

Given the encouraging comments and responses received to date, the Taskforce considers that this project would benefit considerably from the release of the draft National Law and National Rules for public consultation, together with this consultation Regulation Impact Statement and explanatory consultation document, and proposes a consultation period of three months.

This consultation period will facilitate the finalisation of the National Law, National Rules (and associated documentation) and intergovernmental agreement and will increase the efficiency and effectiveness with which the national reform can be implemented.   

The consultation document will facilitate comment on the detail of the policy proposals through explaining the Taskforce’s intentions and asking stakeholders targeted questions about the proposals.  This document will also include questions for stakeholders to facilitate consultation on the detailed policy proposals.  These questions will seek comment on specific issues, for example, the composition of the National Legal Services Board, practical implications arising from allowing multi-jurisdictional practices to operate a single trust account and consideration of the appropriate penalties for offences in the proposed legislation.  They will also seek stakeholder feedback on whether the draft legislation and rules will facilitate the stated policy goals.  

Impact analysis

Implementing the Taskforce’s proposed package of legislation and national rules would address many of the problems identified in legal profession regulation, including complexity and absence of uniformity.  An effective uniform system of legal profession legislation and National Rules will create direct benefits to providers of legal services as well as benefits to the broader economy.  ACIL Tasman has undertaken a detailed analysis of the Taskforce’s proposals, which is at Attachment D.    

The Taskforce is aiming for the proposals to be delivered at no additional cost to governments.  The new national bodies would need to be funded, but their functions would be minimised through delegations/devolution.  Centralisation of areas, including admission and the maintenance of the regulatory system, would create efficiencies that would help fund the new bodies.  ACIL Tasman estimates that the total annual cost of the new National Legal Services Board, National Legal Services Ombudsman and the National Register would be around $4.9 million in the first year and $4 million in subsequent years.
  

Nationally, there are at least 55 individual entities charged with regulating various aspects of the legal profession or the provision of legal services at the State, Territory and Commonwealth levels.  Efficiency savings would flow from the creation of a single, national regulator in reducing the functions required to be performed by States and Territories.  While it will be at the discretion of the States and Territories, the ability to consolidate a number of these entities at a State and Territory level also creates potential for significant cost savings.  

The key benefit of the reforms will be in the cost savings for lawyers and law practices.  ACIL Tasman expects the compliance costs incurred by the legal profession, especially by legal businesses that operate across multiple jurisdictions, to be considerably lower under the new regulatory framework.  

The ACIL Tasman Report has also identified substantial benefits to consumers from the proposed framework:

...as it is designed to provide clear and accessible consumer protection, so that consumers have the same rights and remedies available to them regardless of where they live in Australia. In addition, consumers may also potentially benefit from increased competition as law practices find it easier to operate in other jurisdictions.

ACIL Tasman’s analysis of the National Legal Profession Reform Taskforce’s proposals considered the costs and benefits of the regulatory structures and key changes proposed by the Taskforce for the regulatory system and to providers of legal services.  This analysis suggests there will be significant benefits created by the Taskforce’s proposals.  Those proposals analysed for costs and benefits relate to:

•
admissions

•
practising certificates

•
registration of foreign lawyers

•
the national register of lawyers

•
professional indemnity insurance

•
trust accounts

•
business structure

•
complaints handling, and

•
a requirement for fair and reasonable legal costs.  

A breakdown of its analysis on these points is at page 34 of their 2010 report and considers many of the options discussed.  

ACIL Tasman estimates that the direct benefits of the proposed reforms to law practices, individual practitioners and regulators over a ten year period would be $163.5 million, and that the costs would be $31.5 million.  This represents a net benefit of $132 million over the ten year period.
  

ACIL Tasman’s macroeconomic analysis projects that the proposed National Legal Profession Reform will increase Australian real GDP by around $23.6 million in the first year of implementation increasing to around $25.2 million by the fourth year.
  This analysis is economy wide and considers the impacts of the reforms on other industries that may use legal services.

ACIL Tasman also identifies a number of intangible benefits of the national system which it was unable to cost.  These include the benefits of increased consumer protection and confidence in the legal profession, the creation of opportunities and reduction in compliance costs.

Conclusion and recommended options

The Taskforce proposals aim to meet the Council of Australian Government’s request for a nationally uniform system of legal profession regulation.  Nationally uniform regulation will resolve many of the problems identified in the current system of legal profession regulation, including the costs to lawyers and practices of duplicating compliance procedures, regulatory inefficiencies and information barriers.   

The National Legal Profession Reform Project has also provided opportunities to simplify and increase the effectiveness of legal profession regulation, which will have ongoing benefits for consumers and practitioners.  

1.19 Package to govern the legal profession options

1.19.1 Package to govern the profession – Option 1 - Package of legislation and national rules developed by Taskforce

The Taskforce’s preferred option is that the package of National Law and National Rules developed by them at the request of COAG be adopted as the regulation to govern the legal profession.  This package has been developed on the basis of extensive research and consultation, and with decision makers from four jurisdictions and the peak association of practitioners.  The Taskforce seeks public views on this regulatory package, and will review the package following consultation.  The package will deliver not only uniform regulation, but regulation which is simplified and more effective.  The ACIL Tasman report predicts that there will be considerable costs savings and economic benefits flowing from the Taskforce’s proposals.  

1.19.2 National practice – Option 1 – National admissions processing, practising certificates and register

The Taskforce proposes that national schemes be implemented for the admission of lawyers and the issuing of practising certificates, and the maintenance of a national register of lawyers’ admissions, practising entitlements and any disciplinary matters.  This approach will allow a consistent approach to admissions and practising certificates across the country to the greatest extent possible.  Housing information at a national level would create efficiencies for regulators and Courts, and ensure that important information is available to them.   It would also create a better sense of a national legal profession.  

1.19.3 Legal costs – Disclosures and agreements – Option 1 – Informed consent

The Taskforce’s preferred option is that the National Law would include an obligation on law practices to aim to obtain clients informed consent through the process of costs disclosure.  This obligation on law practices would significantly enhance consumer protection by better enabling clients to properly make decisions about engaging a lawyer and the progress of their cases.  It would also assist law practices in maintaining better practitioner-client relationships and exercising best practice costs disclosure. 

It is also proposed that commercial or government clients would be able to contract out of this obligation, given that they may not need high levels of cost disclosure, given their greater bargaining power and familiarity with the legal system.  

1.19.4 Legal costs – Charging – Option 1 – Obligation to charge no more than fair and reasonable costs

The Taskforce’s preferred option is that the National Law would include an obligation on a lawyer to not charge any more costs than those that are fair and reasonable.  It is proposed that the National Law provide that a breach of this obligation will be capable of having disciplinary consequences.  This obligation will ensure better protection for consumers who are unable to judge what constitutes fair and reasonable costs, by placing an obligation on a lawyer to use their professional expertise to ensure that only fair and reasonable costs are charged.

It is proposed that government and commercial clients would be able to contract out of this protection.

1.19.5 Dispute resolution – Option 1 – Increased powers of complaints handler

The Taskforce’s preferred option is to provide increased powers for the complaints handler to resolve complaints and conduct matters efficiently and effectively.  This will provide faster and effective outcomes for consumers, practitioners and regulators alike.  The independence of the complaints handler from the profession will promote consumer confidence.  

1.19.6 Trusts – Option 2 – Single national trust accounts for multi‑jurisdictional firms

The Taskforce’s preferred option is to allow multi-jurisdictional firms to hold one single multi‑jurisdictional account in their home jurisdiction.  This will remove the significant regulatory duplication involved in maintaining multiple trust accounts and complying with multiple sets of requirements.  A funding formula will be proposed during the consultation period, which will guide the distribution of funds from multi-jurisdictional accounts into the appropriate public purpose fund.  

1.19.7 Foreign lawyers – Option 1 – Centralised system with conditional admission

The Taskforce’s preferred option is central and uniform handling of the registration of foreign lawyers who wish to practise foreign law in Australia and of the assessment of admission applications of foreign lawyers wishing to practise Australian law in Australia.  A single national system for registering and admitting foreign lawyers will facilitate Australia’s international competitiveness by making it easier to negotiate bilateral and multilateral trade agreements.  These would open key international markets to Australian lawyers.  It will also reduce regulatory duplication and forum shopping by foreign lawyers.

The Taskforce also prefers the inclusion in the National Law of an option of conditional admission for foreign lawyers wishing to practice Australian law who have appropriate qualifications or experience for the area in which they wish to practice Australian law.  In practice, the National Legal Services Board would impose conditions on a foreign lawyer’s compliance certificate to limit the lawyer’s practice, allowing the prerequisites for admission to be appropriately reduced.  Conditional admission will allow increased opportunities for foreign lawyers to practice in Australia, and may increase the quality legal services available to the Australian public from the international market.

1.19.8 Fidelity fund determinations – Option 1 – Determination independently of the profession

The Taskforce’s preferred option is to address any actual or perceived conflict of interest in the administration of funds and determination of claims by providing that claims against the fidelity fund must be determined independently of the profession.  The National Law would include this principle, but would not specify the detail, allowing each State and Territory to be able to free to comply with the principle as it chooses.

1.19.9 Business structures – Regulatory obligations – Option 2 – Largely uniform requirements for all business structures

The option preferred by the Taskforce is to have largely uniform requirements for all business structures.  The regulation would be rationalised and aimed at: 

· identifying the persons on whom the obligations fall within a law practice; clarifying those persons’ responsibilities and liabilities with respect to the provision of legal services by the practice

· addressing any conflicts between those responsibilities and liabilities and obligations under other laws, and 

· ensuring that consumers are clear about the types of services they will be receiving when they seek to engage a business that offers legal and non-legal services.  

The fundamental obligations would apply to all law practices, regardless of business structures, and all principals of a law practice would be responsible for ensuring that all reasonable action is taken to ensure that the law practice, the lawyers within it and the legal services provided by it comply with the requirements the legislation.

This option would allow for the retention of provisions that are necessary to address the risks and tensions raised by incorporation or multi-disciplinary practice.  For example, regulation requiring incorporated legal practices and multi-disciplinary partnerships to have at least one legal practitioner principal would be retained.  Provisions relating to the interaction between legal profession obligations and corporate law obligations would also remain.

It is also proposed that the power to conduct a compliance audit be extended to audits of any law practice, but only if the regulator considers it necessary to conduct such an audit.  This would facilitate risk management and prevention, rather than discipline and corrective action.  The result would also likely be a reduction in cost, as contraventions and complaints are prevented.

1.19.10 Business structures – Choice of business structure – Option 2 – Maintain a level of regulation, but allow the regulator to recognise emerging business structures

The Taskforce’s proposed option is to allow the regulator to recognise emerging business structures.  This would give legal service providers flexibility to structure their businesses in a manner that they consider to be effective, but would allow consideration of any risks created by the new structure.  This would facilitate competitive innovation in legal service provision, but ensure that quality standards, professional obligations and consumer protection would not be compromised.  

1.19.11 Professional indemnity insurance – Option 1 – Regulatory centralisation and removing duplication in the current requirements 

The Taskforce’s preferred option is including provision in the National Law stating that a professional indemnity insurance policy will be a complying policy if it is authorised by APRA and complies with the National Law and Rules.  These policies will meet APRA’s high quality standard and additionally will be obliged comply with any requirements under the National Law.  

It is also proposed to include a provision in the National Law to enable the National Legal Services Board to approve policies which are not APRA regulated or which do not comply with the National Law and Rules.  These provisions will collectively allow flexibility in available policies.  Efficiencies will also result from centralisation.

Additionally, there will be no requirement for legal practitioners and law practices to obtain exemptions in each other jurisdiction in which they practise.  This will reduce the regulatory burden currently associated with providing legal services in multiple jurisdictions and remove the related administrative costs.  

1.20 Regulatory framework options

There are several options for the structures to implement the Taskforce’s proposals at a National level.  The Taskforce’s preferred options are those which will promote uniformity, but maintain the existing local expertise and funding structures.  They are as follows:

1.20.1 Legislation structure – Option 1 – Applied law scheme

Given the challenges in achieving uniformity under a mirror law scheme, and to avoid a repeat of the return to variations between jurisdictions, it is asserted that the proposals would be best implemented under an applied law scheme.  The applied law would operate differently from the Model Bill in that it would institute uniformity initially, and then include a process for any future amendments to the law to be reflected in the intergovernmental agreement between executive governments.  This process for amendments would involve all jurisdictions working together to enact the same legislative changes.  This system would also eradicate much of the duplication of laws and resources that would be necessary to give effect to a mirror law system.   

1.20.2 Legal Services Board – Option 1 – National body

This model is preferred as a jointly established State and Territory body would promote uniformity but retain State and Territory rather than Commonwealth control.  It would also be easier to achieve than a national body established by the Commonwealth, given that at least one State has indicated that it is opposed to a referral of power.  

1.20.3 Legal Services Ombudsman – Option 3 - Overseer of devolved functions

The Taskforce’s preferred option is for a Legal Services Ombudsman that oversees functions devolved to local representatives and has a call-in power.  This would strongly promote national uniformity and allow a central point of contact for consumers, but leave maximum control of local regulatory bodies in State and Territory hands.  It would also allow for the retention of the substantial expertise in existing regulatory bodies. 
1.21 Questions for consultation

The Taskforce welcomes comments and views on the options outlined in this regulation impact statement, and on the detail of the proposals as outlined in the draft Legal Profession National Law and National Rules.  Although a full legislative package with selected options is presented for completeness, the Taskforce is open to reviewing any of the proposals made, whether they relate to the structure or to the detail of the proposed uniform regulation.  

The Taskforce is particularly interested in consultation comments on:

· The proposed package of legislation and National Rules: do stakeholders agree with the Taskforce’s proposals on the legislation and National Rules?

· The proposed national bodies: do stakeholders agree with the Taskforce proposals on the proposed national bodies?

· Potential savings: do practitioners and law practices anticipate savings from the operation of the proposed scheme?

· Potential costs: do practitioners and law practices anticipate additional costs from the operation of the proposed scheme?

· Consumer protection: do consumers believe the proposals will protect their interests when purchasing legal services?

· Simplifying and deregulating: can stakeholders identify any additional areas in which legal profession regulation could be simplified or deregulated without compromising regulatory objectives?
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Attachment A – Overview of practising certificate types and fees

[NB – The following tables do not account for fidelity fund contributions, professional indemnity insurance premiums, or membership fees, which are generally payable simultaneously.  Note also that the table is not a comprehensive list of all practising certificates available.  Other certificates include free practising certificates for volunteers at CLCs, which are available in Queensland and Victoria.]

NSW

Fees differentiated according to type of practising certificate and length of admission

	Category
	Fee

	Private practice or incorporated legal practice (admitted more than 2 years)
	$270

	Private practice or incorporated legal practice (admitted less than 2 years)
	$200

	Corporate (admitted more than 2 years)
	$270

	Corporate (admitted less than 2 years)
	$200

	Government, prescribed corporation or Community Legal Centre (admitted more than 2 years)
	$270

	Government, prescribed corporation or Community Legal Centre (admitted less than 2 years)
	$200


Victoria

Fees differentiated according to trust account authorisation

	Category
	Fee

	Practising certificate with trust account authorisation
	$412

	Practising certificate without trust account authorisation
	$256


Queensland

Fees differentiated according to principal/non-principal status

	Category
	Fee

	Principal
	$352

	Non-principal
	$176


Tasmania

Fees differentiated according to type of practice [in 2009-10, 1 fee unit = $1.33]

	Category
	Fee

	Principal of a law practice
	754 fee units

	Employee of a law practice but is not a principal
	563 fee units

	Barrister
	289 fee units

	Australian-registered foreign lawyer
	289 fee units

	Employee of a community legal centre
	78 fee units


South Australia

Fees differentiated according to term of issue

	Category
	Fee

	For issue or renewal of practising certificate for more than 6 months
	$340; $115 levy

	For issue or renewal of practising certificate for 6 months or less
	$198 fee; $57 levy


Western Australia

Single standard application fee of $1000, subject to discounts for online application, penalties for lateness etc

ACT

Fees differentiated according to restricted/unrestricted and type of practice

	Category
	Fee

	Unrestricted – Government or in-house lawyer
	$668

	Unrestricted – for a lawyer for whom it is not reasonably practicable to establish that they will practice solely or principally in the ACT, but is resident in ACT
	$657

	Unrestricted – general
	$1070

	Restricted – Government or in-house lawyer
	$478

	Restricted – for a lawyer for whom it is not reasonably practicable to establish that they will practice solely or principally in the ACT, but is resident in ACT
	$358

	Restricted – general
	$687


Northern Territory

Fees differentiated according to type of certificate [until 2011, 1 revenue unit = $1]

	Category
	Fee

	Unrestricted
	1400 revenue units

	Restricted
	1260 revenue units

	Complying Community Legal Centre for unrestricted certificate
	100 revenue units


Attachment B – Legislative Framework: Acts and Regulations

The following table lists legislation and regulations presently in place, under which the legal profession and lawyers are presently regulated in each Australian jurisdiction.
	Jurisdiction
	Sections
	Pages

	ACT 
	
	

	Legal Profession Act 2006
	603
	496

	Legal Profession Regulation 2007
	89
	85

	Legal Profession (Barristers) Rules 2008
	123
	44

	Legal Profession (Solicitors) Rules 2007
	41
	63

	Subtotal
	856
	688

	NSW 
	
	

	Legal Profession Act 2004
	739
	439

	Legal Profession Regulation 2005
	178
	130

	Legal Profession Admission Rules 2005
	3
	1

	Subtotal
	920
	570

	Northern Territory
	
	

	Legal Profession Act 2006
	760
	416

	Legal Profession Regulations 2007
	96
	75

	Legal Profession Admission Rules
	31
	52

	Subtotal
	887
	543

	Queensland
	
	

	Legal Profession Act 2007
	770
	565

	Legal Profession Regulation 2007
	92
	68

	Supreme Court (Admission) Rules 2004
	56
	91

	Subtotal
	918
	724

	South Australia
	
	

	Legal Practitioners Act 1981
	97
	90

	Legal Practitioners Regulations 1994
	41
	35

	Supreme Court Admission Rules 1999
	17
	12

	Subtotal
	155
	137

	Tasmania
	
	

	Legal Profession Act 2007
	661
	412

	Legal Profession Regulations 2008
	68
	93

	Legal Profession (Board of Education) Rules 1994
	19
	17

	Legal Profession (Disciplinary Tribunal) Rules 1995
	23
	8

	Legal Profession (Prescribed Authorities) Regulations 2008
	4
	12

	Admission to Courts Act 1916
	7
	3

	Subtotal
	782
	545

	Victoria
	
	

	Legal Profession Act 2004
	690
	589

	Legal Profession Regulations 2005
	106
	99

	Legal Profession (Admission) Rules 2008
	46
	107

	Legal Profession (Practising Certificate Fees) Regulations 2007
	5
	5

	Continuing Professional Development Rules 2008
	9
	7

	Law Institute of Victoria Continuing Professional Development Rules 2008
	21
	7

	Victorian Bar Continuing Professional Development Rules 2008
	15
	5

	Supervised Legal Practice Rules 2006
	6
	1

	Legal Profession (Board Election) Regulations 2006
	30
	21

	Barristers' Practice Rules
	197
	54

	Subtotal
	1125
	895

	Western Australia
	
	

	Law Society Public Purpose Trust Act 1985
	4
	6

	Legal Profession Act 2008
	714
	494

	Legal Profession Regulations 2009
	123
	99

	Legal Profession Admission Rules 2009
	26
	19

	Subtotal
	867
	618

	TOTAL
	6510
	4720


Attachment C – State and Territory Regulatory Bodies

Overview: Key State and Territory Regulatory Functions 

The following table outlines the various bodies responsible for regulation in each jurisdiction, as well as the specific functions undertaken by each.

	State/
Territory
	Admission—recommend to Supreme Court
	Standards—admission
	Practising Certificate—grant, renewal
	Standards—practising certificates
	Standards—Professional Rules
	Complaints-handler
	Discipline—investigation
	Discipline—decision-making

	Vic
	Board of Examiners
	Legislation

Council of Legal Education

Law Admissions Consultative Committee
	Professional Bodies
(delegated by the Legal Services Board)
	Legislation

Legal Services Board
	Legal Services Board; and

Professional Bodies (with the approval of the Board)
	Legal Services Commissioner
	Legal Services Commissioner
and Professional Bodies (referred by the Board)
	Legal Services Commissioner  (for unprofessional conduct); Victorian Civil & Administrative Tribunal (for professional misconduct); Supreme Court (removal from roll)

	NSW
	Legal Profession Admission Board
	Legislation

Admissions Board

Examinations Committee

Legal Qualifications Committee
	Professional Bodies
	Legislation

Professional bodies
	Professional Bodies (after consulting Commissioner)
	Legal Services Commissioner
	Legal Services Commissioner
	Legal Services Commissioner; Professional Bodies; Administrative Decisions Tribunal; Court

	Qld
	Legal Practitioners Admissions Board
	Legislation

Supreme Court
	Professional Bodies
	Legislation

Professional
Bodies
	Professional Bodies (with Min notifying); Legal Practice Committee monitors rules
	Legal Services Commissioner
	Legal Services Commissioner or Professional Bodies (on behalf of the Commissioner)
	Legal Practice Tribunal; Legal Practice Committee; Court

	ACT
	Legal Practitioners Admissions Board
	Legislation

Admissions Board
	Professional Body
	Legislation

Professional body
	Professional Bodies (with Minister notifying)
	Professional Bodies

Complaints Committee
	Professional Bodies

Complaints Committee
	ACT Civil and Administrative Tribunal; Court

	WA
	Legal Practice Board
	Legal Practice Board
	Legal Practice Board
	Legal Practice Board
	Legal Practice Board
	Legal Profession Complaints Committee
	Legal Profession Complaints Committee
	Complaints Committee; 
State Administrative Tribunal; Court



	SA
	Board of Examiners
	Legal Practitioners Education and Admission Council
	Supreme Court – delegated to Professional Body
	Legal Practitioners Education and Admission Council
	Professional Body
	Legal Practitioners Conduct Board
	Legal Practitioners Conduct Board
	Legal Practitioners Conduct Board; Legal Practitioners Disciplinary Tribunal; Court



	Tas
	Board of Legal Education (Legal Profession Board & Professional Bodies may object to admission)
	Board of Legal Education
	Professional Body
	Legislation

Professional Body
	Professional Body
	Legal Profession Board
	Legal Profession Board
	Legal Profession Board; Disciplinary Tribunal; Court

	NT
	Admission Board (Professional Body may object to admission)
	Admissions Board
	Professional Body
	Legislation

Professional Body
	Professional Body (rules disallowable by AG)
	Professional Body
	Professional Body
	Disciplinary Tribunal; Court


The Jurisdictions in More Detail

Victoria:

1. The Legal Profession Act 2004 (Vic) establishes the Legal Services Board, the Legal Services Commissioner and the Victorian Civil and Administrative Tribunal as the key bodies responsible for regulating the profession in Victoria.  The Act sets out functions for those and other entities, such as the Board of Examiners and the Council of Legal Education.

2. The Legal Services Board is the peak regulator for the legal profession in Victoria and has a wide range of regulatory functions, a number of which have been delegated to the professional associations in Victoria (the Law Institute of Victoria and the Victorian Bar).  Delegated functions are carried out in accordance with applicable Board policies.

	Function
	Who performs this function?

	Admission to the Supreme Court
	Board of Examiners (considers applications for admission and makes recommendations to the Supreme Court)

Council of Legal Education (responsible for determining training and educational requirements, Admission Rules, making determinations with respect to overseas applicants for admission)

	Practising certificate matters (grant, renewal, suspension, cancellation)
	Delegated to the Victorian Bar by the Board (for barristers)

Delegated to the Law Institute of Victoria by the Board (other practitioners)

	Maintenance of the register of practitioners and law practices
	The Board

	Local registration of foreign lawyers
	The Board

	Review of administrative decisions under the Act including practising certificate determinations
	Victorian Civil and Administrative Tribunal (Legal Practice List)

	Making of legal profession rules
	The Board

The Law Institute of Victoria, with the approval of the Board

The Victorian Bar, with the approval of the Board

	Setting professional indemnity insurance requirements
	The Board

	Provision of professional indemnity insurance to law practices
	Legal Practitioners Liability Committee

	Administration of funds under the Act (including the Public Purpose Fund and the Fidelity Fund)
	The Board

	Determination of claims against the Fidelity Fund
	The Board

	Investigation of claims against the Fidelity Fund
	Delegated to the Law Institute of Victoria by the Board

	Trust account investigations
	Delegated to the Law Institute of Victoria by the Board

	Trust account approved course
	The Board has approved the Law Institute of Victoria course

	Administration and management of law practice trust accounts
	The Board

	Appointment of external intervention of law practices
	The Board
(Re appointing a receiver, the Supreme Court does so on application of the Board)

	Conduct of external intervention of law practices
	Persons appointed by the Board

	Receipt and management of complaints against lawyers
	Legal Services Commissioner

	Educate the profession about issues of concern to the profession and consumers
	Legal Services Commissioner and the Professional Bodies

	Educate the community about legal issues and the rights and obligations that flow from the client-practitioner relationship
	Legal Services Commissioner and the Professional Bodies

	Making of disciplinary orders for unsatisfactory professional conduct or professional misconduct
	Legal Services Commissioner (reprimand or caution)

Victorian Civil and Administrative Tribunal (VCAT) (Legal Practice List)

	Hearing appeals from VCAT on points of law; removing practitioners from the roll of practitioners of the Supreme Court
	Supreme Court of Victoria


New South Wales

3. The Legal Profession Act 2004 (NSW) establishes the Legal Profession Admission Board and the appointment of a Legal Services Commissioner.  It also stipulates the functions of the Board and Commissioner, and sets out the roles of the professional bodies.

	Function
	Who performs this function?

	Admission to the Supreme Court
	Legal Profession Admission Board (considers applications for admission and makes recommendations to the Supreme Court)

	Practising certificate matters (grant, renewal, suspension, cancellation)
	Bar Association of NSW (for barristers)

Law Society of NSW (other solicitors)

	Maintenance of the register of local practitioners (lawyers with NSW practising certificates)
	Bar Association of NSW (for barristers)

Law Society of NSW (other solicitors)

	Local registration of foreign lawyers
	Bar Association of NSW (for barristers)

Law Society of NSW (other solicitors)

	Review of practising certificate decisions (refusal to grant or renew, or amending, suspending or cancelling)
	Supreme Court of NSW

	Making of legal profession rules
	Bar Association of NSW (for barristers)

Law Society of NSW (for solicitors)

both professional bodies for joint rules

(after consulting and taking into account the views of the Commissioner)

NB: Commissioner may ask the professional bodies to review rules and may recommend to the Minister that a rule be declared inoperative.

	Approving professional indemnity insurance policies
	Minister

	Provision of professional indemnity insurance to law practices
	LawCover Insurance Pty Ltd

	Administration of the Solicitors Mutual Indemnity Fund (to pay difference between indemnity provided by insurer and claimed amount)
	‘The Company’, ie LawCover (a wholly owned subsidiary of the Law Society)

	Administration of the Public Purpose Fund
	Trustees of the Fund appointed by the Minister: two members of the Law Society; one other person whom the Minister considers appropriate; and the Director-General of the Minister’s Department

	Administration of the Fidelity Fund
	Law Society of NSW Council (which may delegate functions to a Management Committee)

	Determination of claims against the Fidelity Fund
	Law Society of NSW

	Investigation of claims against the Fidelity Fund
	Law Society of NSW 

	Trust account investigations
	Investigator appointed by the Law Society of NSW

	External examination of law practices
	External examiners designated by the Law Society of NSW

	Appointment of external intervention of law practices
	Law Society of NSW
(Re appointing a receiver, the Supreme Court does so on application of the Law Society)

	Receipt and management of complaints against lawyers
	Legal Services Commissioner

	Promote community education about the regulation and discipline of the legal profession
	Legal Services Commissioner and

professional bodies

	Decision-making regarding unsatisfactory professional conduct (caution, reprimand, compensation order or imposition of conditions)
	Legal Services Commissioner

Councils of professional bodies

Administrative Decisions Tribunal

	Making of disciplinary orders for professional misconduct
	Legal Services Commissioner

Councils of professional bodies

Administrative Decisions Tribunal


Queensland

4. The Legal Profession Act 2007 (Qld) provides for the continuation of the Legal Practitioners Admissions Board, the Legal Services Commission, the Legal Practice Tribunal and the Legal Practice Committee established under the 2004 Act.  It stipulates the functions of those institutions, and sets out the roles of the professional bodies.

	Function
	Who performs this function?

	Admission to the Supreme Court
	Legal Practitioners Admissions Board (considers applications for admission and makes recommendations to the Supreme Court, which is the admitting authority.)

	Appeal against refusal of the Legal Practitioners Admissions Board  to make a declaration under the early consideration of suitability provision.
	Court of Appeal

	Practising certificate matters (grant, renewal, suspension, cancellation)
	Queensland Law Society (solicitors)

Bar Association of Queensland (barristers)



	Maintenance of the register of local practitioners (lawyers with Queensland practising certificates)
	Queensland Law Society and Bar Association of Queensland 

	Local registration of foreign lawyers
	Queensland Law Society

	Appeal of practising certificate decisions (refusal to grant or renew, or amending, suspending or cancelling)
	Supreme Court

	Making of legal profession rules
	Queensland Bar Association (for barristers)

Queensland Law Society (for solicitors)

subject to the Minister notifying the making of them (making them subordinate legislation)

NB: The Legal Practice Committee (statutory body) monitors the rules and can make recommendations to the Minister regarding them

	Approving standards for professional indemnity insurance
	Minister (through regulation)

	Approving and managing professional indemnity insurance policy
	Queensland Bar Association (for barristers)

Queensland Law Society (for solicitors)

	Provision of professional indemnity insurance to law practices
	Lexon Insurance Pty Ltd (solicitors)

Insurers approved by the Bar Association of Queensland for 2008: Suncorp; Aon; and Marsh.

	Administration of the Legal Practitioner Interest on Trust Accounts Fund
	Department of Justice and Attorney General; Minister decides disbursement after receiving recommendation of Chief Executive 

	Administration of the Fidelity Fund
	Queensland Law Society (which may delegate functions to a Management Committee)

	Determination of claims against the Fidelity Fund
	Queensland Law Society

	Investigation of claims against the Fidelity Fund
	Queensland Law Society

	Trust account investigations
	Queensland Law Society

	External examination of law practices
	External examiner appointed by the law practice 

The Queensland Law Society may appoint an external examiner (s268)

	Appointment of external intervention of law practices
	Queensland Law Society

	Receipt and management of complaints against lawyers
	Legal Services Commissioner


	Investigates disciplinary complaints
	Legal Services Commissioner or 

Queensland Law Society/Bar Association (on behalf of the Commissioner)

	Initiates proceedings in Legal Practice Tribunal
	Legal Services Commissioner

	Decision-making regarding unsatisfactory professional conduct
	Legal Practice Committee (less serious cases and complaints about non-lawyer, law practice employees; can give caution, reprimand, fines (up to $10,000), compensation order, imposition of conditions)
Legal Practice Tribunal (can do all of the above, plus fines up to $100,000, suspension and striking off)

	Making of disciplinary orders for professional misconduct
	Legal Practice Tribunal (to be replaced by the Queensland Civil and Administrative Tribunal from 1 December 2009)

	Review of disciplinary decisions
	Legal Practice Tribunal (reviews decisions of Committee)

Court of Appeal (reviews decisions of Tribunal or , with leave, of the Committee)


Australian Capital Territory

5. The Legal Profession Act 2006 (ACT) establishes the Legal Practitioners Admissions Board and sets out the functions of that Board and the professional bodies.

	Function
	Who performs this function?

	Admission to the Supreme Court
	Legal Practitioners Admissions Board (considers applications for admission and makes recommendations to the Supreme Court)

	Practising certificate matters (grant, renewal, suspension, cancellation)
	The Law Society

	Maintenance of the register of local practitioners (lawyers with NSW practising certificates)
	The Law Society

	Local registration of foreign lawyers
	The Law Society

	Review of practising certificate decisions (refusal to grant or renew, or amending, suspending or cancelling)
	Supreme Court

	Making of legal profession rules
	Bar Association (for barristers)

Law Society (for solicitors and Australian-registered foreign lawyers)

subject to the Minister notifying the making of them (making them subordinate legislation)

	Approving professional indemnity insurance
	Law Society

	Provision of professional indemnity insurance to law practices
	(Two insurance providers.)

	Determination of claims against the Fidelity Fund
	Law Society

	Investigation of claims against the Fidelity Fund
	Law Society

	Trust account investigations
	Investigator appointed by the Law Society

	External examination of law practices
	External examiners designated by the Law Society

	Appointment of external intervention of law practices
	Law Society
(Re appointing a receiver, the Supreme Court does so on application of the Law Society)

	Receipt and management of complaints against lawyers
	Law Society/Bar Association

	Decision-making regarding complaints
	Law Society/Bar Association

	Review of complaints decisions
	ACT Civil and Administrative Tribunal

	Making of disciplinary orders
	ACT Civil and Administrative Tribunal

	Appeals of disciplinary orders
	Supreme Court
(no merits review)


Western Australia

6. The Legal Profession Act 2004 (WA) establishes the Legal Practice Board and the Legal Profession Complaints Committee.  It also stipulates the functions of the Board and Commissioner, and sets out the roles of the professional bodies.

	Function
	Who performs this function?

	Admission to the Supreme Court
	Legal Practice Board (considers applications for admission and makes recommendations to the Supreme Court)

	Practising certificate matters (grant, renewal, suspension, cancellation)
	Legal Practice Board

	Maintenance of the register of local practitioners (lawyers with NSW practising certificates)
	Legal Practice Board

	Local registration of foreign lawyers
	Legal Practice Board

	Review of practising certificate decisions (refusal to grant or renew, or amending, suspending or cancelling)
	State Administrative Tribunal

	Making of legal profession rules
	Legal Practice Board

	Find professional indemnity insurance policies
	Law Society of WA

	Provision of professional indemnity insurance to law practices
	‘Law Mutual’ – a registered business name and is operated by the Law Society of Western Australia

	Administration of the Solicitors’ Guarantee Fund (fidelity fund)
	The Legal Contribution Trust

	Determination of claims against the Fidelity Fund
	The Legal Contribution Trust

	Investigation of claims against the Fidelity Fund
	The Legal Contribution Trust

	Trust account investigations
	Investigator appointed by the Legal Practice Board

	External examination of law practices
	External examiners designated by the Legal Practice Board

	Appointment of external intervention of law practices
	Legal Practice Board
(Re appointing a receiver, the State Administrative Tribunal does so on application of the Board)

	Receipt and management of complaints against lawyers
	Legal Profession Complaints Committee

	Decision-making regarding unsatisfactory professional conduct 
	Legal Profession Complaints Committee (caution, reprimand, compensation order or imposition of conditions)
State Administrative Tribunal (can do all of the above, plus suspension and striking off)

	Making of disciplinary orders for professional misconduct
	State Administrative Tribunal

	Review of disciplinary decisions
	State Administrative Tribunal (reviews decisions of Committee)

Supreme Court (reviews decisions of Tribunal; no merits review)


South Australia

7. The Legal Practitioners Act 1981 (SA) establishes the Legal Practitioners Education and Admission Council, the Board of Examiners, the Legal Practitioners Conduct Board and the Legal Practitioners Disciplinary Tribunal.  It sets out the functions of those bodies and the Law Society of South Australia.

	Function
	Who performs this function?

	Admission to the Supreme Court
	Board of Examiners (considers applications for admission and makes recommendations to the Supreme Court)

	Practising certificate matters (grant, renewal, suspension, cancellation)
	Supreme Court – delegated to the Law Society

	Maintenance of the register of local practitioners (lawyers with NSW practising certificates)
	Supreme Court – delegated to the Law Society

	Local registration of foreign lawyers
	Supreme Court – delegated to the Law Society

	Making of legal profession rules
	Law Society

	Setting up professional indemnity insurance scheme
	Law Society with approval of the Attorney-General

	Administration of the professional indemnity insurance scheme
	‘Law Claims’ section of the Law Society

	Administration of the Legal Practitioners’ Guarantee Fund (fidelity fund)
	Law Society (through Deed of Trust)

	Determination of claims against the Fidelity Fund
	Law Society, but no payments made without Attorney-General authorisation

	Investigation of claims against the Fidelity Fund
	Law Society

	Trust account investigations
	Investigator appointed by the Law Society

	External examination of law practices
	External examiners appointed by the Law Society

	Appointment of external intervention of law practices
	Law Society

	Receipt and management of complaints against lawyers
	Legal Practitioners Conduct Board

	Investigations of conduct
	Legal Practitioners Conduct Board

	Decision-making regarding consumer complaints (delay, lack of communication)
	Legal Practitioners Conduct Board

	Making of disciplinary orders
	Legal Practitioners Conduct Board (if minor misconduct, can reprimand, order payment, impose conditions on practice);

Legal Practitioners Disciplinary Tribunal (can fine and suspend);

Supreme Court (matter can be taken to the Court on recommendation from the Tribunal; Court can suspend for longer and strike from roll)

	Appeals of disciplinary orders
	Supreme Court (review of Tribunal decisions)


Tasmania

8. The Legal Profession Act 2007 (Tas) establishes the Legal Profession Board, the Board of Legal Education and the Disciplinary Tribunal.  It stipulates the functions of those institutions, and sets out the roles of the professional bodies.

	Function
	Who performs this function?

	Admission to the Supreme Court
	Board of Legal Education (advises the Supreme Court)
(Legal Profession Board and Law Society may object to admission)

	Practising certificate matters (grant, renewal, suspension, cancellation)
	Law Society

	Maintenance of the register of local practitioners (lawyers with NSW practising certificates)
	Legal Profession Board

	Local registration of foreign lawyers
	Law Society

	Review of practising certificate decisions (refusal to grant or renew, or amending, suspending or cancelling)
	Supreme Court

	Making of legal profession rules
	Law Society (after consulting the Legal Profession Board and any relevant association)

	Approving professional indemnity insurance policies
	Law Society

	Provision of professional indemnity insurance to law practices
	Law Society

	Administration of the Solicitors’ Guarantee Fund
	The Solicitors’ Trust

	Payment from the Solicitors’ Guarantee Fund for legal aid, etc
	Attorney-General

	Determination of claims against the Guarantee Fund
	The Solicitors’ Trust

	Investigation of claims against the Guarantee Fund
	The Solicitors’ Trust

	Trust account investigations
	Investigator appointed by the Law Society

	External examination of law practices
	External examiners designated by the Law Society but appointed by firms

	Appointment of external intervention of law practices
	Supervisors of Trust Monies - Law Society 

Managers – Legal Profession Board

Receivers – Court, Legal Profession Board application

	Receipt and management of complaints against lawyers
	Legal Profession Board

	Decision-making regarding unsatisfactory professional conduct
	Legal Profession Board (caution, reprimand or imposition of conditions)
Disciplinary Tribunal (Board may refer matter to Tribunal and recommend compensation order)

	Making of disciplinary orders for professional misconduct
	Legal Profession Board (interim orders)
Disciplinary Tribunal and 
Supreme Court


Northern Territory

9. The Legal Profession Act (NT) establishes the Admission Board and the Disciplinary Tribunal.  It stipulates the functions of those institutions, and sets out the roles of the professional bodies.

	Function
	Who performs this function?

	Admission to the Supreme Court
	Admission Board (advises the Supreme Court)
(Law Society may object to admission)

	Practising certificate matters (grant, renewal, suspension, cancellation)
	Law Society

	Maintenance of the register of local practitioners (lawyers with NSW practising certificates)
	Law Society

	Local registration of foreign lawyers
	Law Society

	Review of practising certificate decisions (refusal to grant or renew, or amending, suspending or cancelling)
	Supreme Court

	Making of legal profession rules
	Law Society (after consulting)

NB: Attorney-General may disallow rules

	Setting up professional indemnity insurance scheme
	Law Society

	Provision of professional indemnity insurance to law practices
	Marsh Pty Ltd

	Administration of the Fidelity Fund
	The Funds Management Committee

	Determination of claims against the Fidelity Fund
	Law Society

	Investigation of claims against the Fidelity Fund
	Law Society

	Trust account investigations
	Investigator appointed by the Law Society

	External examination of law practices
	External examiners designated by the Law Society

	Appointment of external intervention of law practices
	Law Society

	Receipt and management of complaints against lawyers
	Law Society
(‘consumer disputes’ referred to mediator for mediation)

	Decision-making regarding unsatisfactory professional conduct or professional misconduct
	Disciplinary Tribunal 
(Law Society may dismiss complaints)

	Appeal of disciplinary decisions
	Supreme Court
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