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CJC policy on mediating with children and young people 

This policy sets out Community Justice Centres’ policy for working with children and young people across intake, pre-mediation, and mediation. 

Community Justice Centres’ staff and mediators must apply this policy in any matter involving a child or young person as a potential party to a mediation. 

Essential Summary

Community Justice Centres (CJC) provides mediation services to children and young people where appropriate. The purpose of this policy is to ensure that all services provided to children and young people by CJC staff and mediators promote the child or young person’s safety, welfare and wellbeing to ensure that where a mediation involving a child or young person as a party proceeds, the child or young person is an equal party to the mediation along with the other parties. 
This policy covers the appropriate process for assessing whether a dispute involving a child or young person is suitable for mediation, including: 

1. Intake by CJC staff to identify whether the dispute is suitable for pre-mediation.
2. Where the information elicited at intake indicates the dispute is suitable for pre-mediation, pre-mediation with an appropriate CJC mediator will take place to build rapport with the child or young person, provide them with additional information about the mediation process and further assess suitability for mediation.
3. Where pre-mediation indicates the dispute is suitable, the matter will generally progress to mediation.
4. Continuous assessment during the mediation of the child or young person’s suitability for mediation will occur.
CJC mediators are mandatory reporters under the Community Justice Centres Act 1983 (NSW). If, throughout the course of their work, a CJC mediator believes that a child or young person is at risk of significant harm, they must comply with the 
CJC policy on mandatory reporting of risk to children. 

Suggestions are also given as to how CJC mediators should respond to a disclosure of risk of harm by a child or young person. 

Only appropriate CJC mediators will be allocated to a pre-mediation or mediation involving a child or young person. The appropriateness of the CJC mediator depends on meeting two criteria:

1. All CJC mediators who conduct pre-mediation or mediation involving a child or young person must have completed a “Working with Children” Check, and CJC staff must have received a clearance letter from the approved screening agency prior to the organisation of the pre-mediation or mediation. This Check ensures that anyone who is deemed a “prohibited person” does not work with children or young people. 

2. Only CJC mediators who mediate regularly and have relevant training and/or experience in working with children and young people will be allocated a pre-mediation or mediation involving a child or young person. 
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1 Purpose

The purpose of this policy is to ensure that all services provided to children and young people by CJC staff and mediators are appropriate and promote the child or young person’s safety, welfare and wellbeing. 

This policy covers mediations to which a child or young person is a party. It does not cover mediations between adults about issues related to children or young people. 

2 Definitions

Child means anyone under the age of 16 years.
 

Young person means anyone aged 16 or 17 years.
 
Mandatory reporters are those who deliver certain services to children as part of their paid or professional work. Mandatory reporters must report risk of significant harm to a child to the NSW Department of Family and Community Services (Community Services).
 CJC mediators are mandatory reporters in the course of their work with CJC. 

Mediation is a process in which the disputants, with the assistance of a mediator, identify the disputed issues, develop options, consider alternatives and endeavour to reach an agreement. The mediator has no advisory or determinative role in regard to the content of the dispute or the outcome of the mediation. CJC mediation involving children or young persons will generally be conducted by two mediators using a co-mediation model.

Pre-mediation is a process conducted with a party in private before mediation in order to:

· Assess the suitability of the dispute for mediation.
· Explain the mediation process and prepare the party for mediation.
· Arrange for the party to be provided with appropriate referrals if necessary.

Working with Children Check means the checking system conducted by the NSW Commission for Children and Young People to help protect children and young people under the age of 18 from physical or sexual harm. 

Prohibited person means a person who has been convicted of one of the following offences:

· Murder of a child or young person.
· Serious sex offence, including carnal knowledge.
· Child or young person-related personal violence offence (an offence 
 committed by an adult involving intentionally wounding or causing grievous 
 bodily harm to a child or young person).
· Indecency offences punishable by imprisonment of 12 months or more.
· Kidnapping (unless the offender is or has been the child or young person's 
 parent or carer).
· Offences connected with child prostitution.
· Possession, distribution or publication of child pornography.
· Attempt, conspiracy or incitement to commit the above offences.

Apprehended Violence Order (AVO) means an Apprehended Domestic Violence Order or an Apprehended Personal Violence Order made on an interim or final basis pursuant to the Crimes (Domestic and Personal Violence) Act 2007 (NSW).

3 Examples of disputes that may involve children or young people as a party to the mediation 

Examples of disputes that may be referred to CJC involving a child or young person as a party to the mediation include (but are not limited to): 

3.1 Mediation where all parties are children or young people  

· Conflict between siblings or step-siblings.
· Conflict between students at a school.
· Conflict between children and young people with social or community relationships.
· Conflict between children and young people in a sporting or recreational club.
3.2 Mediation between adult and child/young person  

· Conflict within a family, for example conflict between a child/young person and parent, step-parent or extended family member.
· Disputes between neighbours where one of the neighbours involved is a child or young person.
· Disputes within a community involving multiple parties where one of the parties is a child/young person.
· Disputes involving an organisation, for example disputes between a child/young person and a human services’ agency, or conflict within a sporting or recreational club.
4 Guiding principles

4.1 Role of CJC in mediating with children and young people 

CJC provides free mediation and conflict management services across a 
broad range of dispute types in a time-efficient manner. 

CJC provides mediation services in disputes to which a child or young person is a party where this is appropriate in accordance with this policy. 

CJC does not provide counselling or other targeted services that may be requested or required by children and young people. CJC will refer to other services as appropriate. 

CJC mediators’ duty of care to take reasonable care to avoid others being harmed extends to children and young people. 

4.2 Children and young people as a party to mediation 

CJC recognises that children and young people who are capable of forming their own views have a right to express those views in all matters affecting them, whether directly or indirectly.
 
If a matter involving a child or young person progresses to mediation, the child or young person involved is an equal party to the mediation along with the other parties.
It is essential in any mediation that both parties have the power to make and implement decisions, and that neither party can act as the final arbiter. This is particularly relevant in mediations between a child or young person and an adult, particularly where the adult is a person in a position of authority (such as a parent, school principal, community leader etc). 
It is important to recognise that children and young people communicate, concentrate, understand, negotiate and make decisions in ways different to adults. It is crucial to ensure that children or young people are not disadvantaged in a mediation by their level of development.
 

4.3 CJC intake and pre-mediation processes for children and young people 

The purpose of CJC intake and pre-mediation processes is to ensure only suitable services are offered, not to exclude children and young people from CJC services. Where CJC is not able to provide services, appropriate referrals should be given by CJC. 

4.4 Role of parents/authorised carers in CJC processes involving children and young people

There is no legal requirement to obtain consent from a parent or authorised carer in relation to any intake, pre-mediation or mediation involving a child or young person. CJC staff may speak directly to the child or young person in the intake process without ever speaking to the parent or authorised carer.
 

There may be some circumstances in which it is inappropriate for a parent or authorised carer to be informed or involved, for example because the child or young person indicates that they are opposed to the involvement. 

However, where parental involvement is seen as desirable (for example due to the age of the child or the nature of the dispute) CJC staff should encourage the child or young person to consent to a parent or authorised carer being informed. CJC staff must however ultimately respect the child or young person’s wishes in this regard, and must not communicate with the parent or authorised carer without the child or young person’s consent. 

The decision as to whether:

1. t is necessary to encourage the child or young person to inform their parent or authorised carer and gain their consent, or 

2. it is inappropriate for CJC to offer further intake, pre-mediation or mediation services to the child or young person in the absence of such consent, involvement or knowledge
is an ethical and case management one, and will be decided by the CJC staff member in consultation with the CJC team leader on a case-by-case basis. 

Where proceeding without the knowledge or consent of the parent or authorised carer is clearly damaging, undesirable or otherwise inappropriate for any reason, CJC will decline to accept the referral unless the notification or consent of the parent or authorised carer is arranged. 

4.5 Role of support persons in mediations involving children and young people

CJC staff and mediators will encourage and facilitate the presence of a suitable support person for a child or young person at pre-mediation and mediation. In some cases, it may also be appropriate for a support person to be involved during intake.

Where a child or young person does not agree to nominate a suitable support person in pre-mediation or mediation, CJC will consider and determine whether or not it is appropriate to proceed to pre-mediation or mediation in the absence of a support person. 

The support person is to be aged 18 years or older. The support person need not be the child or young person’s parent or authorised carer. 

Factors that CJC may take into account when determining the suitability of a support person include (but are not limited to) the: 

· Age of the proposed support person.
· Nature of the relationship between the child or young person and the proposed support person.
· The nature and level of involvement that the proposed support person has had in the dispute to date. 

If there is no suitable support person available for the child or young person, CJC staff may refer the child or young person to an appropriate agency that may nominate a potential support person. 

Where the disputing party objects to the support person that the child or young person has nominated, CJC staff will speak to the disputing party and the child or young person about any concerns, and will work towards a suitable support person being nominated that both parties are comfortable with. 

If no suitable support person acceptable to both parties can be nominated as a support person for the child or young person, CJC will consider and determine whether or not the matter is suitable for mediation in the absence of a suitable support person. 

The role of a support person for a child or young person in pre-mediation or mediation may be different to the role of a support person for an adult.  The role of the support person will be related to the child’s particular developmental or personal needs when participating in the mediation as an equal participant. 

For example, a child or young person may require their support person to speak on his or her behalf more frequently than would usually be the case with a support person for an adult, and the child or young person may need more frequent breaks to speak with their support person in private. 

4.6 Children and young people not to be alone with a CJC staff member or mediator at any time

No CJC staff member or mediator shall, during intake, pre-mediation, mediation or at any other time, be alone with the child or young person in a room or other private space.  

Intake is usually conducted by telephone.  However, if a child or young person does meet a CJC staff member or mediator in person to complete intake, to make an enquiry or for any other reason, there must be a support person or another CJC staff member or mediator present with the child or young person at all times.

It is appropriate however for a CJC staff member or mediator to speak with the child or young person over the telephone (without the presence of another CJC staff member, mediator or support person) for the purposes of determining suitability and organising a pre-mediation or mediation.

At pre-mediation and mediation, the support person should be present to support the child or young person and to avoid a situation where a mediator is alone with a child or young person.  Where pre-mediation or mediation proceeds without a support person, CJC staff and mediators must make appropriate arrangements such as:

· For pre-mediation, which is usually conducted by one mediator alone, conducting the session in an open environment (which must however allow sufficient confidentiality with respect to the content of the discussion), or having two mediators present.
· For mediation, which is usually conducted by two mediators, ensuring that the mediators are both present at all private sessions with the child or young person.

4.7 Voluntariness of mediation 

Mediation is a voluntary process, unless otherwise ordered by a court. 

CJC will always inform parties (including children and young people) of the voluntariness of the mediation process, and will work with referrers and other service providers to ensure that parties are fully informed about their choice of service.  This means informing children and young people that (unless they are ordered to mediate by a court) it is their choice to participate in the mediation process, and that there are no ramifications if they choose not to participate. 

4.8 Relevance of Apprehended Violence Orders (AVOs) and AVO proceedings 

Standard CJC policy with respect to the relevance of AVOs and AVO proceedings applies equally to disputes involving children and young people.

5 Factors that may make mediation involving a child or young person unsuitable

The following list of factors may indicate a matter is unsuitable for mediation and will be considered by CJC staff and mediators at all stages including intake, pre-mediation and mediation.

· The child or young person does not have the capacity, whether because of age, maturity or any other reason, to understand the purpose and process of mediation.

· The dispute is unsuitable for mediation because a child or young person is not able to negotiate freely because of their age, maturity, disparity in power in their relationship with the other party or parties, unmanaged mental illness or intellectual disability (which cannot be addressed through a suitable support person or any other means) or for any other reason.

· One party appears to have the intention of using the process to harass the other. 

· The issues in dispute are not appropriate for mediation (for example, where parties wish to mediate the issue of violence or allegations of child abuse). 

· There are safety concerns held by either the child or young person or the disputing party that mean mediation is not appropriate. 

· A child or young person will not consent to informing or involving a parent or authorised carer and it is not appropriate to proceed without a parent or authorised carer’s knowledge, consent or involvement.

· A child or young person refuses or is unable to arrange for a support person and it is not appropriate to proceed to mediation in the absence of such a support person.

· It is otherwise inappropriate to mediate the matter (for reasons unrelated to the age of the parties) under any other CJC policies.

6 Procedure  

A process summary showing the standard intake procedure for a mediation involving a child or young person is shown at Appendix A.  

6.1 Intake assessment by CJC staff

If a child or young person may be a party to a mediation, CJC staff shall first conduct the standard CJC intake process, which includes providing information about mediation to the child or young person and collecting some basic facts about the parties and the matter. 

In addition to the standard intake process, CJC staff should consider and address the following issues with all children and young people at intake:

· The child or young person may need extra explanation about the purpose and process of mediation to be able to make an informed decision about their participation – check understanding thoroughly.
· Explain the purpose and process of pre-mediation carefully.
· Ask about a parent’s or authorised carer’s knowledge and/or consent.
· Check whether the parent or authorised carer are aware of the dispute and proposed mediation.
· Consider whether parental or authorised carer knowledge, consent or involvement should be encouraged in the circumstances and if appropriate, do so.

· Explain the role of support persons and encourage the child or young person to consider and nominate an appropriate support person for the pre-mediation session.

· Elicit information as necessary about any factors that may make mediation unsuitable [set out at Part 5].

Where, on the basis of the information elicited at intake, it appears that the dispute involving a child or young person is or may be suitable for pre-mediation, the CJC staff member is to refer the matter to the CJC team leader. The CJC team leader will take any further steps necessary, including making further contact with one or both parties or seeking further documents, to determine whether the matter should proceed to pre-mediation. 

The team leader will then make a final decision on whether to refer the matter to pre-mediation in consultation with the CJC staff member.

Where, on the basis of the information elicited at intake, it appears that the matter is clearly not suitable for mediation, the CJC staff member shall immediately advise the child or young person, and provide appropriate referrals wherever possible. The reason for the decision not to take steps to progress the matter to pre-mediation or mediation should be noted in the CJC file/ database.

6.2 Pre-mediation session 

All mediations in which a child or young person may be a party must be pre-mediated.  This will usually involve a face-to-face pre-mediation session between a CJC mediator and each of the parties.  Where necessary and appropriate, a pre-mediation session may be conducted by telephone or alternative means other than a face-to-face meeting.

Before the scheduled pre-mediation, the mediator conducting the session will be given a brief that includes the information elicited at intake. 

The purpose of the pre-mediation session is to:

· Build rapport with the child or young person.
· Provide information about the mediation process and the role of the mediator.
· Establish trust in the process.
· Assess the appropriateness of issues for resolution by mediation.
· Assess the capacity of the child or young person to understand the mediation process and participate in a mediation session.
· Assess the safety of participants.
 

Following the assessment conducted at pre-mediation in accordance with this policy, the mediator must complete a standard Pre-Mediation Report and make a recommendation to the CJC team leader whether or not to proceed with the mediation. 

The decision whether or not to proceed with the mediation will be made by the CJC team leader who will take into account the views of the mediator. 

As set out in the guiding principles at section 4, no child or young person is to spend any time at all alone with a CJC mediator conducting pre-mediation.

6.3 Mediation 

When mediating disputes to which a child or a young person is a party, mediators must ensure the process is fair, inclusive and appropriate
 by demonstrating awareness of the unique vulnerabilities and needs of children and young people and being responsive to these needs by taking into consideration any developmental needs, power imbalances, personal problems of participants, stereotyping and bias at play.
 

Strategies that mediators may employ include:

· Allowing the child or young person to express themselves in their own words.
· Encouraging the child or young person to write or draw where appropriate.
· Suspending the usual mediation rules about communication to allow for a child or young person’s special needs.
· Using breaks during the mediation.
· Holding frequent private sessions to find out how the child or young person is feeling and whether or not the process continues to be appropriate for them.

Where a mediator determines at any time during the mediation that the matter is no longer suitable for mediation, the mediator will end the session and inform the CJC team leader that this has occurred. 

As set out in the guiding principles at section 4, no child or young person is to spend any time alone with a CJC mediator conducting mediation.

7 Allocation of mediators  

Any mediator working with children (whether in a pre-mediation or mediation session) must have completed the ‘Working with Children Check” declaration and consent form. CJC must obtain a clearance letter from the approved screening agency prior to any pre-mediation or mediation taking place.

Anyone who is deemed a prohibited person is not permitted to work with children or young people under the age of 18 years.
 

Only mediators who mediate regularly and have relevant training and/or experience in working with children and young people will be allocated a pre-mediation or mediation involving a child or young person. 

CJC staff are to check each mediator’s eligibility prior to arranging a pre-mediation or mediation. 

8 Children at risk and mandatory reporting 

8.1 CJC mediators’ mandatory reporting requirements 

CJC mediators are “mandatory reporters” under section 29A of the Community Justice Centres Act 1983 (NSW). 

Please refer to the CJC policy on mandatory reporting of risk to children for CJC mediators’ mandatory reporting requirements.

8.2 Responding to disclosures of risk by children 

It is important that CJC mediators respond appropriately to children or young people who disclose anything that indicates that they or another child or young person is at risk of harm. 

It is not the role of CJC mediators to open up discussion with children or young people about abuse and neglect, or to investigate concerns that children or young people are being harmed.
 

Evidence indicates that the way practitioners respond to children and young people when they disclose difficult information has a profound impact on their willingness to seek assistance in the future. Some suggestions for responding include: 

· Listen carefully without interrupting or criticising.
· Do not display any feelings of shock, discomfort or anxiety you have to the child/young person.
· Use a calm tone and language level that is appropriate to the child’s level of understanding.
· Reassure the child/young person you believe them, and that they have done the right thing in telling you.
· Take their fears and concerns seriously and acknowledge that it is hard to talk about some things.
· Use the child or young person’s language as appropriate.
· Emphasise what has happened is not their fault.
· Tell the child/young person that sometimes adults, even parents, do the wrong thing.
· Tell the child/young person you will do your best to help them.
· Indicate what you will do next, including that it is important that you tell someone who may be able to help.

Do not:
· Make promises that you cannot keep (such as saying that you will not tell anyone or that you will solve the problem).
· Ask leading questions or questions that might make the child or young person feel guilty or inadequate.
· Seek further details beyond what the child freely wants to disclose (your role is to listen and support the child, not conduct an investigation).
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10 Appendix A – process summary

The intake procedure can follow one of the follow three processes. 

1. Matter accessed as suitable for mediation

A. Child or young person communicates with CJC (either as initiating or responding party)

B. CJC staff member conducts intake process in accordance with this policy.

C. Matter assessed suitable for pre-mediation on intake and any other relevant information.

D. Appropriate CJC mediator/s conducts separate pre-mediation sessions for all parties involved. Mediator/s complete standard pre-mediation report.

a. Matter accessed appropriate for mediation by CJC team leader, based on intake, pre-mediation report, and any other relevant information.

b. Mediation takes place with an appropriate CJC mediator/s and continuous assessment of whether matter remains suitable for mediation.

c. End of CJC involvement.

2. Matter accessed as suitable for mediation initially, but not appropriate ultimately 

A. Child or young person communicates with CJC (either as initiating or responding party)

B. CJC staff member conducts intake process in accordance with this policy.

C. Matter assessed suitable for pre-mediation on intake and any other relevant information.

D. Appropriate CJC mediator/s conducts separate pre-mediation sessions for all parties involved. Mediator/s complete standard pre-mediation report.

a. Matter accessed not appropriate for mediation by CJC team leader, based on intake, pre-mediation report, and any other relevant information.

b. Referrals provided where appropriate. End of CJC involvement.

3. Matter accessed as not suitable for mediation initially
A. Child or young person communicates with CJC (either as initiating or responding party)

B. CJC staff member conducts intake process in accordance with this policy.

C. Matter accessed not appropriate for mediation by CJC team leader, based on intake, and any other relevant information.

D. Referrals provided where appropriate. End of CJC involvement.
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