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Structure of the Review

This Statutory Review comprises three parts.  Part 1 reviews the legislation and policy objectives of the Crimes (Serious Sex Offenders) Act 2006 in accordance with s 32 of that Act.  It includes discussions of four recommendations made by the NSW Sentencing Council in its Report “Penalties Relating to Sexual Assault Offences in New South Wales (Volume 3)”.  These four recommendations were referred to the Review by the NSW Government in 2009.  The Review makes 13 recommendations in relation to the operation of the Act.  Part 2 contains the Government response to non-legislative recommendations concerning the treatment and management of serious sex offenders, as recommended by the NSW Sentencing Council in the above Report.  Part 3 contains a discussion of the results of an audit conducted by Corrective Services NSW at the request of the NSW Premier, in relation to serious violent offenders.  

List of Abbreviations

CDO 
Continuing Detention Order

CLR
Criminal Law Review

CSNSW
Corrective Services NSW

CSSOA 
Crimes (Serious Sex Offenders) Act 2006 (NSW)

CUBIT
Custody-based Intensive Treatment
DJAG
Department of Justice and Attorney General

DPC
Department of Premier and Cabinet

ESO 
Extended Supervision Order

IDO
Interim Detention Order

ISO 
Interim Supervision Order
HRC
Human Rights Committee of the United Nations

LEPB
Law Enforcement Policy Branch (DPC)

LSB
Legal Services Branch

ODPP
Office of the Director of Public Prosecutions

SCAG
Standing Committee of Attorneys General

VOTP
Violent Offenders Treatment Program

List of Recommendations

1. That the policy objectives of the CSSOA remain valid.  

2. That the definition of ‘serious sex offence’ in the CSSOA is amended to include historical offences which involved conduct which would now amount to a circumstance of aggravation and therefore be defined as a serious sex offence within the meaning of 5(1)(a)(ii) of the CSSOA.  

3. That as a matter of practice, applications for a CDO or ESO should normally be made no later than three months before expiry of a respondent’s current custody or supervision.  

4. That the determination of conditions to be imposed on an ESO should require consideration of a report from CSNSW on the extent to which the offender can reasonably and practicably be managed in the community.

5. That the current tests under ss 9 and 17 of the CSSOA for the making of an ESO or CDO be replaced with an “unacceptable risk” test based on ss 9 and 35 of the Serious Sex Offenders (Detention and Supervision) Act 2009 (Vic) and s 13 of the Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld).  The standard of proof should remain as a high degree of probability. 

6. That the CSSOA is amended to clarify that the phrase “the last 6 months of the offender’s current custody or supervision” refers to the final six months of the offender’s head or total sentence.

7. That the CSSOA is amended to enable the offence of breaching an ESO under s 12 to be prosecuted in both the Local Court and the Supreme Court in its summary jurisdiction.   

8. That the CSSOA be amended so that the term of an ESO is extended by the length of time for which an offender is in custody.  

9. That the CSSOA is amended to clarify:

(a) that s 13 includes the power to extend an existing ESO during its currency so long as the term of the order as extended does not exceed five years

(b) that s 19 includes the power to extend an existing CDO during its currency so long as the term of the order as extended does not exceed five years

(c) that s 13 includes the power to extend an existing ISO or interim CDO during its currency so long as the term of the order as extended does not total more than three months.

10. That the CSSOA is amended by repealing s 14A and amending s 13 to ensure that the Court is able to substitute a CDO where an offender has been found guilty of an offence under s 12 but is not in custody.  

11. That consideration be given to the mutual recognition of s 25 Orders for example through the Standing Committee of Attorneys-General.
12. That the CSSOA is amended by inserting an additional condition that may be imposed by the Court as part of an ESO or ISO under s 11 that specifies that the offender must not access the internet for the purposes of viewing child abuse material. The offender must allow the Departmental supervising officer, a parole officer or Community Compliance Group officer access to any computer he may from time to time utilise, for the purposes of examining and investigating his internet activity.

13. That the CSSOA be reviewed again by the Attorney General in 3 years.  The review should focus on whether the policy objectives of the Act remain valid, but should also address the impact of the legislation, its implementation and other Government measures to address the recidivism rates of serious sex offenders.

14. That the Government establish a Working Party consisting of representatives from the Department of Health and Justice Health, the Aging, Disability and Home Care Division, and Housing NSW within the Department of Human Services, CSNSW, the Public Guardian, the NSW Trustee and Guardian, the NSW Police Force, Legal Aid NSW, and to be chaired by the Attorney General’s Division within DJAG.  The Working Party is to examine the interaction between the management of sex offenders with cognitive or mental health impairments under the CSSOA, Mental Health (Criminal Procedure) Act 1990, Mental Health Act 2007 or as a person under guardianship within the meaning of the Guardianship Act 1987 and to make recommendations on areas for reform such as the development of a Memorandum of Understanding between agencies.  
15. That the formulation of a response to the risks posed by serious violent offenders should be the subject of further detailed examination and consultation and consideration of the issues detailed in this Review.
Part 1: Review of Crimes (Serious Sex Offenders) Act 2006

1.
Introduction

1.1
Background

In April 2006 the Crimes (Serious Sex Offenders) Act 2006 (the CSSOA) came into force in NSW.  The CSSOA provided a new mechanism for the management of serious sex offenders who have completed their sentence but who remain a serious risk to the community by providing for their extended supervision and continuing detention to ensure the safety and protection of the community, and to encourage serious sex offenders to undertake rehabilitation.  Continuing Detention Orders (CDOs) may be sought whilst an offender is custody.  Extended Supervision Orders (ESOs) may be sought when an offender is serving a sentence, even if the offender has already been released to parole.  Before the Court makes either order, it must be established that there is a high degree of probability that the offender is likely to commit a further serious sex offence.  

Section 32 of the CSSOA requires the Attorney General to review the CSSOA as soon as possible after the period of three years after the date of assent.  The CSSOA received Royal assent on 3 April 2006 and commenced on that day.  

1.2
Summary of the provisions of the CSSOA

The CSSOA is divided into four key parts:


Part 1:
Preliminary matters (including key definitions) 


Part 2:
Extended supervision orders


Part 3:
Continuing detention orders


Part 4:
Supreme Court proceedings

Part 1: Preliminary matters

Part 1 defines what is meant by the terms ‘sex offender’,  ‘serious sex offence’ and an ‘offence of a sexual nature’.  A ‘sex offender’ is a person who has at any time been sentenced to imprisonment following his or her conviction of a serious sex offence, other than an offence committed while the person was a child.
 

A ‘serious sex offence’ means any of the following offences: 

(a) an offence under Division 10 of Part 3 of the Crimes Act 1900 punishable by imprisonment for seven years or more and committed in circumstances of aggravation (where committed against an adult);

(b) an offence under Division 10 of Part 3 of the Crimes Act 1900 punishable by imprisonment for seven years or more (where committed against a child under 16);

(c) an offence under s61K or s66EA of the Crimes Act 1900;

(d) an offence under s38, s111, s112 or s113 of the Crimes Act 1900 that was committed with the intent to commit an offence under Division 10 of Part 3 of the Crimes Act 1900 (NSW), where the intended offence is punishable by seven years imprisonment or more.

A serious sex offence includes an offence committed outside NSW that would be a serious sex offence if committed in NSW and any other offence that, at the time it was committed, was a serious sex offence for the purposes of the CSSOA.
  

An ‘offence of a sexual nature ‘ comprises the following offences: 

(a) an offence under Division 10 of Part 3 of the Crimes Act 1900; 
(b) an offence under ss 38, 111, 112 or 113 of the Crimes Act 1900;

(c) that has been committed with intent to commit an offence referred to in para (a);

(d) an offence under Division 15 or 15A of Part 3 of the Crimes Act 1900; 

(e) an offence under s 11G of the Summary Offences Act 1988;

(f) an offence under ss 91J, 91K, 91L or 91M of the Crimes Act 1900 in relation to the observing or filming of a child;

(g) an offence under ss 17 or 18 of the Child Protection (Offenders Registration) Act 2000; 

(h) an offence under s 13 of the Child Protection (Offenders Prohibition Orders) Act 2004; 

(i) an offence under s 12 of the CSSOA.

An ‘offence of a sexual nature’ includes an offence committed outside NSW that would be an offence of a sexual nature if committed in NSW and any other offence that, at the time it was committed, was an offence of a sexual nature for the purposes of the CSSOA.
  
Part 2: Extended Supervision Orders

Part 2 sets out the structure for applying for, and making, an ESO.  Section 6 provides that the State of NSW may apply to the Supreme Court for an ESO against a sex offender who, when the application is made, is in custody or under supervision:

(a) whilst serving a sentence of imprisonment:

i. for a serious sex offence, or

ii. for an offence of a sexual nature,

whether the sentence is being served by way of full-time period or home detention and whether the offender is in custody or on release on parole, or

(b) pursuant to an existing ESO or CDO.

The application can only be made in the last 6 months of the offender’s sentence
 and it must be supported by documentation that includes a report (prepared by a qualified psychiatrist, registered psychologist or registered medical practitioner) that assesses the likelihood of the offender committing a further serious sex offence.
  

Due to the definition of ‘sex offender’ contained in Part 1, an application for an ESO can only be made in relation to an offender who has at some point been sentenced to imprisonment following his or her conviction of a serious sex offence, although their current custody can be in relation to a serious sex offence or an offence of a sexual nature.  That is, an application cannot be made in relation to an offender who has only been sentenced to imprisonment following a conviction for an offence of a sexual nature, and has never served a sentence of imprisonment following a conviction for a serious sex offence.  

Section 7 deals with pre-trial procedures and provides that an application for an ESO must be served on the sex offender concerned within two business days after the application is filed in the Supreme Court.
  The State must disclose to the offender such documents, reports and other information as are relevant to the proceedings on the application.
  The Supreme Court is then to hold a preliminary hearing within 28 days after the application is filed.
 

If the Supreme Court following the preliminary hearing is satisfied that the matters alleged in the supporting documentation would, if proved, justify the making of an ESO, the Supreme Court must make orders appointing two qualified psychiatrists, or two registered psychologists, or a qualified psychiatrist and a registered psychologist or two qualified psychiatrists and two registered psychologists to conduct separate psychiatric or psychological examination (as the case requires) of the offender and direct the offender to attend those examinations.
  

If, following the preliminary hearing, the Supreme Court is not satisfied that the matters alleged in the supporting documentation would, if proved, justify the making of an ESO, the Supreme Court must dismiss the application.
 

Section 8 empowers the Supreme Court to make an Interim Supervision Order (ISO) if it appears to the Supreme Court that the offender’s current custody or supervision will expire before the proceedings are determined and the matters alleged in the supporting documentation would, if proved, justify the making of an ESO.
  An initial ISO must not be in force longer than 28 days although it may be renewed from time to time, but not so as to provide for the supervision of the offender under such an order for a period totalling more than three months.

Section 9 provides that the Supreme Court may determine an application for an ESO by either making an ESO or dismissing the application.
  The test that the Supreme Court must apply is contained in subs (2) which states:

An ESO may be made if the Supreme Court is satisfied to a high degree of probability that the offender is likely to commit a further serious sex offence if he or she is not kept under supervision.  

Subsection (3) sets out the matters the Supreme Court must have regard to in determining whether or not to make an ESO, as well as any other matter it considers relevant.
  The mandatory matters that the Court must have regard to are: 
(a) the safety of the community;

(b) the reports received from the persons appointed under s 7(4) to conduct examinations of the offender, and the level of the offender’s participation in any such examination;

(c) the results of any other assessment prepared by a qualified psychiatrist, registered psychologist or registered medical practitioner as to the likelihood of the offender committing a further serious sex offence, the willingness of the offender to participate in any such assessment, and the level of the offender’s participation in any such assessment;

(d) the results of any statistical or other assessment as to the likelihood of persons with histories and characteristics similar to those of the offender committing a further serious sex offence;

(e) any treatment or rehabilitation programs in which the offender has had an opportunity to participate, the willingness of the offender to participate in any such programs, and the level of the offender’s participation in any such programs;

(f) the level of the offender’s compliance with any obligations to which he or she is or has been subject while on release on parole or while subject to an earlier extended supervision order;

(g) the level of the offender’s compliance with any obligations to which he or she is or has been subject under the Child Protection (Offenders Registration) Act 2000 or the Child Protection (Offenders Prohibition Orders) Act 2004;

(h) the offender’s criminal history (including prior convictions and findings of guilt in respect of offences committed in New South Wales or elsewhere), and any pattern of offending behaviour disclosed by that history;

(i) any other information that is available as to the likelihood that the offender will in future commit offences of a sexual nature.

The term of an ESO is any period not exceeding 5 years from the day on which it commences, although the Supreme Court may make a second or subsequent ESO against the same offender.

Section 11 details the type of conditions that may be imposed on an ESO.  It states that an ESO or ISO may direct an offender to comply with such conditions as the Supreme Court considers appropriate, including (but not limited to) directions requiring the offender:

(a) to permit any corrective services officer to visit the offender at the offender’s residential address at any time and, for that purpose, to enter the premises at that address; or

(b) to make periodic reports to a corrective services officer; or

(c) to notify a corrective services officer of any change in his or her address; or

(d) to participate in treatment and rehabilitation programs; or

(e) to wear electronic monitoring equipment; or

(f) to reside at an address approved by the Commissioner of Corrective Services; or

(g) not to reside in or resort to specified locations or classes of locations; or

(h) not to associate or make contact with specified persons or classes of persons; or

(i) not to engage in specified conduct or classes of conduct; or

(j) not to engage in specified employment or classes of employment; or

(k) not to change his or her name.

Under s 12 it is an offence to breach the requirements of an ESO or ISO.  The maximum penalty is 100 penalty units and/or imprisonment for two years.

Section 13 provides that the Supreme Court may at any time vary or revoke an ESO or ISO on the application of the State of NSW or the offender.

Part 3 Continuing Detention Orders 

Part 3 sets out the structure for applying for, and making, a CDO.  Section 14 provides that the State of NSW may apply to the Supreme Court for a CDO against a sex offender who, when the application is made, is in custody in a correctional centre :

(a) whilst serving a sentence of imprisonment by way of full-time detention:

i. for a serious sex offence, or

ii. for an offence of a sexual nature, or 

(b) pursuant to an existing CDO.

The application can only be made in the last 6 months of the offender’s sentence
 and it must be supported by documentation that includes a report (prepared by a qualified psychiatrist, registered psychologist or registered medical practitioner) that assesses the likelihood of the offender committing a further serious sex offence.

Section 14A allows an application for a CDO to be made on breach of an ESO or ISO and may be made whether or not the person is in custody.
  However, if a person has been found guilty of breaching a supervision order, the application may not be made until the last 6 months of the person’s current custody.
 

Again, due to the definition of ‘sex offender’ contained in Part 1, an application for a CDO can only be made in relation to an offender who has at some point been sentenced to imprisonment following his or her conviction of a serious sex offence, although their current custody can be in relation to a serious sex offence or an offence of a sexual nature.  

Section 15 deals with pre-trial procedures and provides that an application for a CDO must be served on the sex offender concerned within two business days after the application is filed in the Supreme Court.
  The State must disclose to the offender such documents, reports and other information as are relevant to the proceedings on the application.
  The Supreme Court is then to hold a preliminary hearing within 28 days after the application is filed.

If the Supreme Court following the preliminary hearing is satisfied that the matters alleged in the supporting documentation would, if proved, justify the making of a CDO or ESO, the Supreme Court must make orders appointing two qualified psychiatrists, or two registered psychologists, or a qualified psychiatrist and a registered psychologist or two qualified psychiatrists and two registered psychologists to conduct separate psychiatric or psychological examination (as the case requires) of the offender and direct the offender to attend those examinations.
  

If, following the preliminary hearing, the Supreme Court is not satisfied that the matters alleged in the supporting documentation would, if proved, justify the making of a CDO or ESO, the Supreme Court must dismiss the application.
  

Section 16 empowers the Supreme Court to make an Interim Detention Order (IDO) if it appears to the Supreme Court that the offender’s current custody will expire before the proceedings are determined and the matters alleged in the supporting documentation would, if proved, justify the making of a CDO or ESO.
  An initial IDO must not be in force longer than 28 days although it may be renewed from time to time, but not so as to provide for the supervision of the offender under such an order for periods totalling more than three months.

Section 17 provides that the Supreme Court may determine an application for a CDO by either making an ESO, a CDO or dismissing the application.
  The test that the Supreme Court must apply if it is considering making an ESO is contained in sub-s (2) which states (and mirrors the test in 9(2)): 

An ESO may be made if the Supreme Court is satisfied to a high degree of probability that the offender is likely to commit a further serious sex offence if he or she is not kept under supervision.  

The applicable test that the Supreme Court must apply in relation to a CDO is contained in sub-s (3) which states:

A CDO may be made if and only if the Supreme Court is satisfied to a high degree of probability that the offender is likely to commit a further serious sex offence if he or she is not kept under supervision and that adequate supervision will not be provided by an ESO.

Subsection (4) sets out the matters the Supreme Court must have regard to in determining whether or not to make a CDO or ESO, as well as any other matter it considers relevant.  The mandatory matters that the Court must have regard to are: 
(a) the safety of the community;

(b) the reports received from the persons appointed under s 15(4) to conduct examinations of the offender, and the level of the offender’s participation in any such examination;

(c) the results of any other assessment prepared by a qualified psychiatrist, registered psychologist or registered medical practitioner as to the likelihood of the offender committing a further serious sex offence, the willingness of the offender to participate in any such assessment, and the level of the offender’s participation in any such assessment;

(d) the results of any statistical or other assessment as to the likelihood of persons with histories and characteristics similar to those of the offender committing a further serious sex offence;

(e) any treatment or rehabilitation programs in which the offender has had an opportunity to participate, the willingness of the offender to participate in any such programs, and the level of the offender’s participation in any such programs;

(f) the level of the offender’s compliance with any obligations to which he or she is or has been subject while on release on parole or while subject to an earlier extended supervision order;

(g) the level of the offender’s compliance with any obligations to which he or she is or has been subject under the Child Protection (Offenders Registration) Act 2000 or the Child Protection (Offenders Prohibition Orders) Act 2004;

(h) the offender’s criminal history (including prior convictions and findings of guilt in respect of offences committed in New South Wales or elsewhere), and any pattern of offending behaviour disclosed by that history;

(i) any other information that is available as to the likelihood that the offender will in future commit offences of a sexual nature.

In addition, if an application for a CDO has been made under s 14A that is as the result of a breach of an ESO or ISO, the Supreme Court must also have regard to the nature of the failure to comply and the likelihood of further failures to comply.

The term of a CDO is any period not exceeding 5 years from the day on which it commences, although the Supreme Court may make a second or subsequent CDO against the same offender.

Section 19 provides that the Supreme Court may at any time vary or revoke a CDO or IDO on the application of the State of NSW or the offender.

Part 4 Supreme Court Proceedings

Section 21 specifies that proceedings under the CSSOA are civil proceedings, and are to be conducted in accordance with the law, including the rules of evidence, relating to civil proceedings.

Section 22 provides a right of appeal to the Court of Appeal from any determination of the Supreme Court to make, or to refuse to make, an ESO or CDO and the appeal may be on a question of law, a question of fact or a question of mixed law and fact.

Section 23 deals with costs and provides that costs are not to be awarded against an offender in relation to proceedings under the CSSOA.  However s 24 preserves the jurisdiction of the Supreme Court apart from the CSSOA.  

1.3
NSW Sentencing Council Report

In 2009, the NSW Sentencing Council conducted a detailed examination of the CSSOA.  This was due to a request from the then Attorney General in 2007 to conduct a review of the current penalties attached to sexual offences.  As part of this review, the NSW Sentencing Council considered:

· the use of alternative sentence regimes incorporating community protection such as the schemes used in Canada, the United Kingdom and New Zealand;
· possible responses to address repeat offending committed by serious sexual offenders; and in particular whether second and subsequent serious sex offences should attract higher standard minimum and maximum penalties in order to help protect the community.  
In its Report, released in July 2009, titled ‘Penalties Relating to Sexual Assault Offences in New South Wales (Volume 3)’ (the Report), the NSW Sentencing Council found that the scheme for the making of CDOs and ESOs as currently exists in NSW, in relation to serious sex offenders, provided an appropriate structure, in principle, for responding to the need to protect the community from such offenders.

The NSW Sentencing Council noted that the CSSOA provided a preferable model to indefinite or disproportionate sentencing and that it occupied a proper place within the range of available strategies for protecting the community from serious sex offenders which it surveyed.

The NSW Sentencing Council made 24 recommendations in its Report.  At the time of its release, the NSW Government indicated its immediate support for four legislative amendments to the CSSOA - recommendations 18, 20, 21 and 22 - and referred a further four recommendations to be considered in the statutory review: recommendations 1, 13, 23 and 24.  The remaining recommendations, which were non-legislative, were subject to interagency consultation and are discussed later in this report.

The following table lists the recommendations as well as the Government response to the recommendation as at July 2009. 

	
	Sentencing Council Recommendation
	Government Response 



	1.
	That preventive detention legislation remain an option to be used in respect of a very small class of offenders, and that it be tempered by suitable safeguards, as set out at 2.29.  


	To be considered in the statutory review of the Crimes (Serious Sex Offenders) Act 2006.  

	2.
	That Restorative justice programs remain in place, and be subject to continuing monitoring and evaluation.


	Interagency consultation taking place.  

	3.
	That restorative justice programs be expanded so as to make them available to those living in remote and regional communities.


	Interagency consultation taking place.  

	4.
	That, initially on a trial basis, the eligibility restrictions currently placed on circle sentencing and youth justice conferencing be relaxed so as to include some of the less serious sex offences that are presently excluded.


	Interagency consultation taking place.  

	5.
	That DCS engage in ongoing evaluation of the tools which it employs for risk assessment, over an extended time frame, and with a larger population group, so as to determine their degree of accuracy.


	Interagency consultation taking place.  

	6.
	That, as a necessary precondition for any long term use, or extended application of preventive detention, DCS be sensitive to the academic debate concerning sex offender assessment tools with a view to identifying any superior models that may emerge.


	Interagency consultation taking place.  

	7.
	That DCS publish material in relation to sex offender treatment programs and their evaluations.


	Interagency consultation taking place.  

	8.
	That ongoing evaluation of sex offender treatment programs be conducted, on a long term basis, and with an extended population base.


	Interagency consultation taking place.  

	9.
	That any move to privatise corrections facilities be accompanied by the provision of sex offender treatment programs in those facilities, and if necessary, delivery of those programs by DCS or otherwise funded by it.


	Interagency consultation taking place.  

	10.
	That consideration be given to the feasibility of extending the registration requirements for sex offenders whose offences have been committed against adults.


	Interagency consultation taking place.  

	11.
	That any extension of the registration requirements be adopted uniformly by other jurisdictions, particularly in the light of the national registrations system.


	Interagency consultation taking place.  

	12.
	That in the case of first time offenders who are aged under 18 years, the Court have a discretion, at the time of imposing sentence, to excuse the requirement for registration.


	Interagency consultation taking place.  

	13.
	That as a matter of practice, applications for a CDO or ESO (or interim orders) pursuant to the Crimes (Serious Sex Offenders) Act 2006 (NSW) should normally be made no later than three months before expiry of a respondent’s current custody or supervision.


	To be considered in the statutory review of the Crimes (Serious Sex Offenders) Act 2006.  

	14.
	That the Act be amended so as to add to the matters to be taken into account for an application under s 9(3) and s 17(4), the views of the original sentencing judge, based on the material presented at the time of sentence.


	Supported.  

	15.
	That if non-participation in a program while in custody is to be used as a ground for a CDO, that it is necessary that the State ensure that such programs are available and accessible for offenders, prior to the expiry of the non-parole period.


	Interagency consultation taking place.

	16.
	That such programs be sufficiently flexible to accommodate those offenders who have practical difficulties in participation in those programs, subject always to their being capable of leading to gains equivalent to those deliverable under CUBIT. 


	Interagency consultation taking place.  

	17.
	That if sex offender programs are only to be provided in certain correctional centres, whether run by DCS or by private candidates for a CDO or ESO be transferred to such centres within a time frame that will permit their participation in a program, prior to expiry of their non-parole period.


	Interagency consultation taking place.  

	18.
	That the Crimes (Serious Sex Offenders) Act 2006 (NSW) be amended so as to permit the views of victims to be taken into account on an optional basis (as is the practice in relation to life sentence re-determinations).


	Supported.

	19.
	That DCS, Justice Health, the Mental Health Review Tribunal and the Guardianship Tribunal consult with the aim of achieving coordinated interagency arrangements for the more effective management of sex offenders with cognitive or mental health impairments.


	Interagency consultation taking place.  

	20.
	That the Crimes (Serious Sex Offenders) Act 2006 (NSW) be amended so as to allow the Supreme Court, in appropriate cases, to make an additional order for extended supervision when it makes a CDO, to operate at the expiry of the CDO, and so as to include:

a) A power to revoke the ESO before expiry of the CDO; and

b) A power to vary the conditions of the ESO if considered appropriate prior to the expiry of the CDO.


	Supported.

	21.
	That the Crimes (Serious Sex Offenders) Act 2006 (NSW) s 13 be extended in relation to ESOs, to allow the Court, upon application, to substitute a CDO.


	Supported.

	22.
	That the Crimes (Serious Sex Offenders) Act 2006 (NSW) s 19 be extended in relation to CDOs to allow the Court, upon application, to substitute an ESO.


	Supported.

	23.
	That a breach of an interim supervision order or of an ESO be addressed by a return of the matter to the Supreme Court which could deal with it as a breach of one of its orders, rather than by way of prosecution for a s 12 offence in the Local Court, preserving however the power of the State to prosecute the offender separately for any offence that might constitute a breach of the relevant order.


	To be considered in the statutory review of the Crimes (Serious Sex Offenders) Act 2006.  

	24.
	That following the impending 2009 review of the Crimes (Serious Sex Offenders) Act 2006 (NSW) the Act be reviewed again in 3 years.


	To be considered in the statutory review of the Crimes (Serious Sex Offenders) Act 2006.  


In its Report, the NSW Sentencing Council gave detailed consideration to the arguments for and against preventative detention.  It noted that the justification for preventive detention was to protect the community from the risk of a serious sex offender from reoffending, ‘whose focus is generally on incapacitation and rehabilitation, rather than on punishment an denunciation’.  However, an incidental outcome is that ‘such laws have a punitive effect in so far as they extend the detention of the offender, or his supervision, longer than might otherwise be the case.
  The Council came to the conclusion that:

By reason of in principle criticisms of preventive detention noted, which are of varying weight, it is important that it be confined to the exceptional case where the offender’s criminal history and personal characteristics and disposition satisfy the Court that he or she poses a serious risk to the community. 

It is also important that the effects of the legislation be tempered by suitable safeguards, for example:

· allowing the offender a proper opportunity to meet the case for the imposition of any preventive remedy;

· ensuring that the power is exercised judicially upon cogent evidence including expert evidence, and independently from the legislative and executive government;

· imposing the onus of proving the necessary degree of risk or dangerousness on the state (to a high degree of probability);

· preserving a discretion to the Court as to the making of an order and as to the type of order;

· requiring reasons for the decision to be made; 

· providing for an adequate right of appeal and ongoing review; 

· establishing with clarity the preconditions for any exercise of the power to impose a sentence or to make an order for preventive purposes; and

· linking incapacitation to rehabilitation.

1.4
Conduct of the Statutory Review

Criminal Law Review (CLR) within the Department of Justice and Attorney General (DJAG) conducted the review of the CSSOA on behalf of the Attorney General.  Section 32 of the CSSOA states that the purpose of the statutory review is to determine whether the policy objectives of the CSSOA remain valid, and whether the terms of the CSSOA remain appropriate for securing those objectives.  

The review process began in July 2009 when stakeholders were invited to make submissions or comments which would assist with the statutory review of the CSSOA.  Stakeholders were also asked to comment on the NSW Sentencing Council’s recommendations that the Government had for consideration as part of the statutory review.

The closing date for submissions was 7 August 2009; however, late submissions were also considered.  Submissions were received from the following stakeholders:

1. Nicholas Cowdery AM QC, Director of Public Prosecutions

2. Chief Magistrate Graeme Henson, Chief Magistrate of the Local Court

3. The Hon Justice Peter McClellan, Chief Judge at Common Law 

4. Justice Health

5. Law Society of NSW, Criminal Law Committee 

6. Legal Aid NSW

7. Office for Women’s Policy, Department of Premier and Cabinet

8. Mark Ierace SC, Senior Public Defender 

9. Legal Services Branch, Department of Justice and Attorney General

10. Justice Action

11. Community Services NSW

12. Corrective Services NSW

13. Lloyd Babb SC, Crown Advocate

14. Juvenile Justice NSW

15. Law Enforcement and Security Co-ordination Division, Department of Premier and Cabinet.

During the course of the review, CLR also relied on the Sentencing Council’s detailed examination of the CSSOA in its Report which, as previously discussed, was published just prior to the review commencing.  

1.5
Are the policy objectives of the CSSOA still valid ?

The first question which the Review is required to answer is whether the policy objectives of the CSSOA remain valid.  Section 3 sets out the objects of the CSSOA.  It states:

(1) The primary object of this Act is to provide for the extended supervision and continuing detention of serious sex offenders so as to ensure the safety and protection of the community; and

(2) Another object of this Act is to encourage serious sex offenders to undertake rehabilitation.

At the time of the CSSOA’s introduction into Parliament in March 2006, the then Minister for Police, the Hon Carl Scully MP, explained:

One particular concern that is dealt with by this scheme relates to a handful of high-risk, hard-core offenders who have not made any attempt to rehabilitate whilst in prison.  These offenders make up a very small percentage of the prison population, yet their behaviour poses a very real threat to the public.  These concerns are compounded where the offender never qualifies for parole and is released at the end of their sentence totally unsupervised.  The bill addresses this problem by allowing this small group of high-risk offenders to be placed on extended supervision, or, in only the very worst cases, kept in custody.
   
The community has a legitimate expectation that the Government will take all steps possible to protect it from serious sex offenders who remain at risk of re-offending.  

In its Report, the NSW Sentencing Council endorsed the structure for dealing with serious sex offenders created by the CSSOA recommending , ‘that preventative detention legislation remain an option to be used in respect of a very small class of offenders, and that it be tempered by suitable safeguards’.  The NSW Sentencing Council reached its conclusion after examining and assessing the viability of other sentencing options including:

· providing for a gradation in the maximum available penalty;

· legislating for a repeat offence to be a circumstance of aggravation in relation to specific sexual acts;

· reliance on habitual offender legislation;

· legislative authority for disproportionate sentencing;

· introduction of indeterminate sentences; and

· post sentence orders.

Importantly, the NSW Sentencing Council closely examined the responses from other jurisdictions, including other Australian states and international responses, in addressing the issue before reaching its conclusion that the current system in NSW was the most appropriate way of responding to the need to protect the community from serious sex offenders.  Thus, the Sentencing Council’s endorsement of the CSSOA provides a solid foundation for the view that the policy objectives of the CSSOA remain valid.  
The number of offenders who are subject to final orders under the CSSOA also demonstrates its continued relevance.  That is, there exists in NSW a group of serious sex offenders in regard to which the Supreme Court has been satisfied to a high degree of probability that they are likely to commit a further sex offence if they are not kept under supervision, and a minority group of offenders, to which the Supreme Court has found that adequate supervision could not be provided by the making of an ESO.

An application for an ESO or CDO under the CSSOA is seen as a last resort option by the State in ensuring community protection, and intended to be reserved for a very limited class of offenders.  Before either order is made, the Supreme Court must be satisfied to a high degree of probability that the offender is likely to commit a further serious sex offence if he or she is not kept under supervision, in the case of an ESO, and that as well as satisfying this test that adequate supervision will not be provided by an ESO, in the case of a CDO.  These tests are not easily proven and the State bears the onus of satisfying the Court on each of these matters.  

As at 1 September 2010, 27 offenders were the subject of ESOs and 2 offenders were the subject of CDOs under the CSSOA.  

In addition, the majority of stakeholders who made submissions to the review supported the continuation of the CSSOA and believed that the policy objectives of the CSSOA remained valid.  For example, the Crown Advocate highlighted the important role the CSSOA plays in achieving its second objective, that of encouraging serious sex offenders to undertake rehabilitation, commenting:

The Act serves as significant incentive for serious sex offenders to undertake the CUBIT program whilst within custody. In that way the Act facilitates the rehabilitation of serious sex offenders. I also believe that the safety and protection of the community is facilitated by the strict extended supervision orders that are able to be imposed upon offenders upon their release.

That is not say that all stakeholders supported the continued operation of the CSSOA.  The Criminal Law Committee of the Law Society of NSW reiterated its opposition to the Act stating: 

Detaining a person beyond the maximum sentence imposed by the sentencing court offends the fundamental principle of proportionality.  The original sentence imposed reflects the synthesis of all of the purposes of sentence (s 3A Crimes (Sentencing Procedure) Act 1999), including punishment, deterrence, denunciation and protection of the community from the offender.  The Act undermines the established principle of finality in sentencing (subject to appeals), and has the practical effect of eliminating the relevance of the sentencing judge’s decision altogether.  The provisions of the Act amount to a new punishment beyond that already imposed in accordance with law.  In the absence of a new offence or conviction it is inappropriate to further detain an offender on the basis of an assessment of future offending.

Justice Action
 also expressed opposition to the CSSOA and argued for its repeal.  It noted:

The Act is premised on the notion that future violent behaviour can be predicted.  If such predictions cannot be made with reasonable certainty the protective foundation of the Act crumbles.  In our view, the current tests for ascertaining the likelihood of future offending are neither sufficiently certain not consistent to warrant the continuing detention of a person whom has served his or her sentence.
  

However, given the NSW Sentencing Council’s endorsement of the CSSOA with appropriate safeguards, the fact that orders have been made by the Court in relation to serious sex offenders, and the support by the majority of stakeholders for the continued operation of the Act, the first question that the review is required to consider, that of whether the policy objectives of the CSSOA remain valid, must be answered affirmatively.  

The first of the NSW Sentencing Council recommendations that was to be considered in the review is therefore also supported.  

Recommendation 1: That the policy objectives of the CSSOA remain valid.  

1.6  Are the terms of the CSSOA appropriate for securing those objectives ?

The second question which the Review is required to answer is whether the terms of the CSSOA remain appropriate for securing its objectives.  This question has been dealt with by considering both the specific recommendations made by the NSW Sentencing Council, which were referred by the Government to the review, and to which stakeholders were asked to comment on, and also examining other suggestions and comments made by stakeholders in their submissions.  The issues have been loosely dealt with in ascending order according to the relevant section numbers in the CSSOA.

1.6.1
Application of the Act – Definition of ‘serious sex offender’

The jurisdiction of the CSSOA is enlivened when there exists a person who has a conviction for a ‘serious sex offence’, in accordance with s 5(1) of the CSSOA.  This includes an offence committed against an adult victim punishable by imprisonment for 7 years or more,
 committed in circumstances of aggravation.
  

Prior to 1989, the Crimes Act 1900 did not contain aggravated versions of offences.  LSB noted that because of this,, there are a number of serious sex offenders who  may fall outside of the scope of the CSSOA.  That is, the CSSOA’s definition of ‘serious sex offence’ covers specified serious criminal conduct if it was committed after 1989, but not if that same conduct was committed prior to 1989.  

The offence of ‘aggravated sexual assault’ under s 61J was first introduced in 1989.  Prior to that, offences that would now constitute the aggravated version of the offence, would just have been prosecuted as the version simpliciter.  Circumstances of aggravation include:

· at the time of, or immediately before or after, the commission of the offence, the alleged offender intentionally or recklessly inflicts actual bodily harm on the alleged victim or any other person who is present or nearby; or

· at the time of, or immediately before or after, the commission of the offence, the alleged offender threatens to inflict actual bodily harm on the alleged victim or any other person who is present or nearby by means of an offensive weapon or instrument; or

· the alleged offender is in the company of another person or persons; or

· the alleged victim is under the age of 16 years; or

· the alleged victim is (whether generally or at the time of the commission of the offence) under the authority of the alleged offender; or

· the alleged victim has a serious physical disability; or

· the alleged victim has a cognitive impairment; or

· the alleged offender breaks and enters into any dwelling-house or other building with the intention of committing the offence or any other serious indictable offence; or

· the alleged offender deprives the alleged victim of his or her liberty for a period before or after the commission of the offence. 

Offences that include conduct, the type of which would now amount to a circumstance of aggravation, are clearly offences of a very serious nature.  It is therefore anomalous that the CSSOA regime would not apply to them merely because their offence was not characterised as an ‘aggravated’ offence at that time due to the fact such categorisations did not exist in the legislation.  A catch all-provision in relation to aggravated offences, such as exists in the definition of sexual offences located in s 7(4) of the Criminal Records Act 1991, would address this anomaly.  This section reads:

Sexual offences means the following offences:

(a) the offences under sections 61B-61F, 65A – 66D, 66F, 73, 74, 78A, 78B, 78H, 78I, 78K, 78L, 78N, 78O, 78Q, 79, 80, 91A, 91B and 91D – 91G of the Crimes Act 1900

…

(g) an offence committed:

i. before the date of commencement of this section against a law of New South Wales or a law of a place outside New South Wales, or

ii. after the date of commencement of this section against a law of a place outside New South Wales,

which constituted or constitutes an offence of a similar nature to an offence referred to in paragraph (a), (b), (c), (d) or (f),
Recommendation 2: That the definition of ‘serious sex offence’ in the CSSOA is amended to include historical offences which involved conduct which would now amount to a circumstance of aggravation and therefore be defined as a serious sex offence within the meaning of s 5(1)(a)(ii) of the CSSOA.  
1.6.2
When should an application be made ? 

In its Report, the Sentencing Council recommended, at recommendation 13, that as a matter of practice, applications for a CDO or ESO (or interim orders) pursuant to the CSSOA should normally be made no later than three months before expiry of a respondent’s current custody or supervision.

Subsections 6(2) and 14(2) of the CSSOA specify that an application for an ESO or CDO cannot be made until the last six months of the offender’s sentence.  However, the CSSOA does not specify a date by which an application for either order must be made.  

In the case of Attorney-General for the State of New South Wales v Tillman [2007] NSWSC 356 the application for a CDO, or in the alternative, an ESO, was brought seven days before the expiry of the offender’s application.  Hoeben J held that the lateness of the application gave rise to a fundamental unfairness insofar as the defendant was concerned, which must influence the exercise of the discretion granted to him under the Act.  His Honour found that the lateness of the proceedings ‘prevented the defendant from being in a position to adduce any evidence to enable him to oppose the application’ which, although not assisting him as to the merits of the claim, ‘may well have assisted him on the question of what treatment was most appropriate for him and as to whether an extended supervision order, rather than a continuing detention order, was more appropriate in his case’.
  

On appeal, the Court of Appeal held that Hoeben J erred when he indicated that the lateness of the application was an independent principal ground for refusing an interim detention order.  Mason P, Santow JA and Tobias JA finding ‘given that no adjournment was sought and that nothing was led in contradiction of the unchallenged evidence read on behalf of the Attorney General, the delay factor ought not to have been a basis for refusing whatever relief was appropriate’.
  

The Sentencing Council Report explores the problems attached with applications being made close to the end of an offender’s sentence and the unfairness to the offender this may in fact cause.  It noted that although the CSSOA makes provision for the issuing of interim detention orders, it is preferable that the court has time to hear the matter in full before the expiry of the offender’s current custody or supervision.  Ensuring that complete applications are heard in this way should also offer the offender’s legal representatives adequate time to prepare his or her case. 

In Attorney General for the State of New South Wales v Wilde [2007] NSWSC 1490 Price J noted that the lateness of the application (in this case proceedings were commenced about a month before the offender was due for release) had hampered the development of a risk management plan.  Without such a plan, Price J noted that the Court could not be satisfied to a high degree of probability that even if the defendant was subject to an ESO he would still be likely to commit a further serious sex offence unless the suitability of potential conditions were properly explored and the defendant’s attitude to a proposed plan was obtained.
  

The majority of the Sentencing Council considered that, as a matter of practice, applications should normally not be brought later than three months before the expiry of the offender’s current custody or supervision. A minority of the Council preferred legislative change to ensure that applications after the three-month deadline could only be made with leave of the court.  As such, the Sentencing Council was of the view that this matter would be an appropriate matter to be taken into account in the course of the statutory review.
 

The Crown Advocate, the Legal Services Branch (LSB) Corrective Services NSW (CSNSW), the Office of the Director of Public Prosecutions (ODPP) and Legal Aid NSW agreed that the making of timely applications was important. The ODPP noted that orders to produce copies of relevant material often arrive at very short notice which can result in large volumes of unedited material being served on the Public Defenders.  As a result, these stakeholders were broadly supportive of the Sentencing Council Report’s recommendation that applications should normally be made three months or more before the expiry of the offender’s sentence but did not advocate for this position to be codified.

CSNSW noted that, whilst every effort is made to ready an application before the three-month deadline, this will not always be possible.  The court needs to be provided with up-to-date risk assessment reports and these need to be prepared very close to the end of the sentence.  In addition, it will often not be known if an application will be necessary until the offender has attempted a sex offender treatment program (available near the end of the sentence).  LSB support this position, reiterating the requirement for up-to-date information, which can sometimes delay applications, and the fact that in a number of applications ‘time has been of the essence because the decision to make an application was made following the revocation of an offender’s parole’.

In contrast, the Public Defenders recommended that the CSSOA should be amended to require applications made within the last three months of a sentence should require the leave of the court in order to proceed.  The Public Defenders were of the view that some sanction is required to ensure that applications are not made at the last minute, ‘which presently occurs on a routine basis and where there has been no acceptable reason for the delay’.
  

Legal Aid NSW also noted that this recommendation ‘would have the benefit of removing some of the pressure to obtain orders immediately prior to the end of sentence, and helping to ensure that there is sufficient time for a respondent’s legal representatives to digest and respond to the often voluminous amount of material that is associated with an application for an order’.
  

In its Report, the NSW Sentencing Council noted that some of the delays have been caused by the novel nature of the legislation and the lack of clear administrative practices for the making of applications.  At the time of writing its Report, the NSW Sentencing Council were informed of new steps being taken by CSNSW to identify potential ESO and CDO candidates earlier in their sentence, and the review of administrative procedures to address the issue of delay.
  As such, CSNSW has established a sex offender assessment unit which has the goal of identifying all newly sentenced sex offenders within the first 6 months of their sentence, and completed a psychological assessment of their risk of sexual recidivism, treatment needs and recommendations for their case-management.  High risk sexual offenders, those potentially defined as serious sex offenders under the CSSOA, are therefore now identified early in their sentence.  The psychological assessments will include, if necessary, neuropsychological and literacy testing, and an assessment of the offender’s motivation to be treated.  Detailed case plan recommendations are then made at that point, and CSNSW uses all efforts to engage the sex offender into offender services and programs.

The NSW Sentencing Council canvassed the idea of introducing a legislative requirement for applications to be made within three or four months prior to the offender’s release date, subject to possible qualification in cases where there are ‘exceptional circumstances’.  However, the Council noted that a court may have difficulty in identify relevant ‘exceptional circumstances’’ and noted that ‘’it is in no one’s interests to have protracted legal disputes about whether an application has been filed in compliance with procedural requirements’’.

It is therefore desirable that the three-month deadline remains a guideline. All those involved should aim for applications to be made before three months from the expiry of the offender’s sentence.  However, at this stage, it is not considered that this timeframe needs to be enshrined in legislation.  The results of the administrative improvements that agencies have been developing to ensure the timely lodgement of applications should be considered in order to see whether late applications have become the exception, rather than the norm.  It is noted that the State of NSW must act as a model litigant in these proceedings, and this should operate to ensure that agencies move of their own accord to timely applications, rather than requiring legislative sanctions for not doing so.  

For the reasons set out in the Sentencing Council Report it is not at this stage proposed that there be consequences, should an application be made later than three months before expiry of an offende’rs current custody or superivison.   Should late applications remain a problem at the time of the next Review the issue can be further considered at that time. 

Recommendation 3: That as a matter of practice, applications for a CDO or ESO should normally be made no later than three months before expiry of a respondent’s current custody or supervision.  

1.6.3
The application for an order 
Under the NSW Act an application for an ESO is made under s 6 and a CDO under s 14.  

Section 17 provides that the Court has three options on an application for a CDO: it may make an ESO, it may make a CDO or it may dismiss the application.  As part of the exercise of determining whether or not a CDO should be made, ss(3) requires the Court to be satisfied that “adequate supervision” will not be provided by an ESO.  The legislation therefore sets up the situation where the Court must be apprised of the supervisory regime proposed by the State in order for it to decide between the three outcomes.

McClellan CJ at CL In Attorney General (NSW) v Winters
 described the approach that the Court undertakes when considering an application for a CDO as requiring two steps.  First, s 17(2) requires the Court to determine whether an offender is likely to commit a further serious sex offence if not kept under supervision.  If the offender is, then the Court must determine whether adequate supervision can be provided by an ESO.  If it cannot, the Court must then give consideration to a CDO.  

In its submission to the review, CSNSW argued that the primary object of the CSSOA, to provide for the extended supervision and continuing detention of serious sex offenders to ensure the safety and protection of the community, is not being given proper consideration by the Court when the Court decides between the making of a CDO or ESO.  CSNSW noted that it was of the view: 

… that the court gives insufficient weight to the safety of the community when considering applications for CDOs particularly when the offender is an untreated serious sex offender.  In several cases the Court appears to have given more weight to the rehabilitation needs of the offender rather than the protection of the community when this would not appear to have been the intention of Parliament.  The result has been that where a CDO has been sought, CSNSW has been required to develop resource intensive treatment programs where offenders have in the past failed to avail themselves of treatment.
  
CSNSW recommended the following two amendments to the CSSOA which it suggested would address the problem to make clear that the safety and protection of the community is the primary consideration of the Court in these cases:

· An amendment to s 3 along the following lines: The primary object of this Act is to ensure the safety and protection of the community by providing for the extended supervision and continuing detention of serious sex offenders.  In determining whether or not to make an extended supervision order, the Supreme Court must have regard to the safety of the community as its paramount consideration and in addition must consider the following matters and any other matters it considers relevant.
· An amendment to s 17(4) along the following lines: In determining whether or not to make a continuing detention order or extended supervision order, the Supreme Court must have regard to the safety of the community as its paramount consideration and in addition must consider the following matters and any other matters it considers relevant.
When the CSSOA was first enacted in 2006 the Act had two objects that appeared on an equal footing.  They were: 

1. To ensure the safety and protection of the community.

2. To facilitate the rehabilitation of serious sex offenders. 

The following year, the objects were amended by the Law Enforcement and Other Legislation Amendment Act 2007 primarily, according to the second reading speech, “to make it clear that the primary object of the Act is to provide for the extended supervision and continuing detention of serious sex offenders so as to ensure the safety and protection of the community.” 
  Thus, the objects clause now read:

1. The primary object of the Act is to provide for the extended supervision and continuing detention of serious sex offenders so as to ensure the safety and protection of the community.

2. Another object of this Act is to encourage serious sex offenders to undertake rehabilitation. 

It appears that Parliament intended to clarify that the Court, once it is satisfied to a high degree of probability that the offender is likely to commit a further serious sex offence if he or she is not kept under supervision, is firstly, to make an order that ensures the safety and protection of the community, and, as a secondary consideration, make an order that encourages the serious sex offender to undertake rehabilitation.

The Court has expressed the view that although the objects are directed at “different ends”, they may overlap in the sense that “rehabilitation of a serious sex offender may be considered as complementary to and operate so as to support the efficacy of” the making of order.
  

NSW Sentencing Council

The requirement for CSNSW to develop a supervisory regime for the purposes of an ESO, when the State itself is seeking a CDO, a process which is time consuming and resource intensive, was discussed at some length by the Sentencing Council which noted in its Report: 

In order to consider whether a CDO should be made, it is inevitable that consideration should be given to the possibility of devising a practicable supervisory mechanism for the offender, that is one which is within the reasonably available resources of the State, and to whether it could, of itself, adequately supervise the offender and contain his or her risk for committing a further serious sex offence.  

It would be theoretically possible to provide for one on one supervision on a 24 hour basis, that would ensure that any given offender, no matter how dangerous or mentally unbalanced, does not reoffend, but that clearly would not be a feasible option.  It would, in a practical sense, constitute detention.  

If it is believed that the risk is so high that no reasonably practicable and adequate supervisory scheme can be identified, then this should be capable of being demonstrated by the supply of sufficient reasons, without any need for drafting and then knocking down a plan.  However, as has always been the practice of DCS, if assessment suggests that an ESO could adequately supervise the offender then clearly the elements of the plan need to be identified to allow the offender and the Court to consider their acceptability, and whether the suggested requirements of the supervision plan could reasonably be met by the State.

If the offender fails to accept the suggested conditions and they are necessary for his adequate supervision then the Court has little choice other than to grant a CDO.  If the conditions which would be necessary for adequate supervision are shown to be impracticable for any reason, including unjustifiable expense to the State, or supervision beyond its reasonable capacity to provide, then again the Court may have no opportunity other than to impose a CDO.
 
Consideration has been given as to whether a model could be developed that would allow the Court to decide between a CDO and an ESO without the requirement for a supervisory regime to be developed.  The Sentencing Council proposed three options, all of which it ultimately rejected:

· Option 1: Amending the CSSOA by repealing the provision for allowing release subject to an ESO, and confining the available remedy to a CDO, such order being available where the Court is satisfied to a high degree of probability that a sex offender is likely to commit a further sex offence if released.  

· Option 2: amending the Act so as to preclude the Court:

i. From granting an ESO, unless and until the offender has successfully completed CUBIT or an available variation of it, while in custody, or

ii. From taking into account the possibility of an offender accessing individual psychological support in the community provided otherwise than by himself or through Medicare.

· Option 3: Repeal of the Act and substitution of indefinite sentences for those sex offenders who are assessed to present as high risk of offending at the time of being sentenced, with provision for regular review at year or two-yearly intervals upon expiry of a nominal term.
The Sentencing Council rejected the first option as there are offenders who can be adequately supervised in the community pursuant to an ESO with appropriate conditions.  This option is consistent with the secondary object of the CSSOA of fostering a safe return to the community of rehabilitated offenders.

The Sentencing Council rejected the second option as it was of the view that it might result in some offenders, for example those who were incapable of undertaking CUBIT, being detained indefinitely, or alternatively of encouraging them to go through the motions of a program without any tangible benefit, even though factors such as their increasing age, or deteriorating medical conditions would by itself eventually reduce their risk of reoffending.  The Sentencing Council opined that if this option was adopted then it would have to permit an exception where special circumstances were shown, otherwise it would seem to introduce an unnecessary degree of rigidity into a system, which already places a considerable emphasis on encouraging offenders into undertaking a suitable program in custody. 

In relation to the third option, the Sentencing Council rejected the idea of indefinite sentences outright in its Report, instead preferring the current system of ESOs and CDOs. However, the Council noted that this option may have the advantage of simplifying a procedure that has now become complex and occupies a good deal of administrative effort and may provide a substantial early incentive to an offender of engaging in treatment programs whilst in custody.  

In this Review, consideration has been given to the regimes in other States, in particular the Queensland and Victorian approaches.

Other jurisdictions

Queensland

Under the Dangerous Prisoners (Sexual Offenders) Act 2003 (the Queensland Act), the State does not make a separate application for an ESO or CDO; rather, the Court must first be satisfied the prisoner is a serious danger to the community in the absence of a division 3 order (which includes both a CDO and a supervision order).  

In deciding whether a prisoner is a serious danger to the community, the court must have regard to the following (s 13(4)):


(aa) any report produced under section 8A

(a) the reports prepared by the psychiatrists under section 11 and the extent to which the prisoner cooperated in the examinations by the psychiatrists;

(b) any other medical, psychiatric, psychological or other assessment relating to the prisoner;

(c) information indicating whether or not there is a propensity on the part of the prisoner to commit serious sexual offences in the future;

(d) whether or not there is any pattern of offending behaviour on the part of the prisoner;

(e) efforts by the prisoner to address the cause or causes of the prisoners offending behaviour, including whether the prisoner participated in rehabilitation programs;

(f) whether or not the prisoner’s participation in rehabilitation programs has had a positive effect on the prisoner;

(g) the prisoner’s antecedents and criminal history;

(h) the risk that the prisoner will commit another serious sexual offence if released into the community;

(i) the need to protect members of the community from that risk; 

(j) and any other relevant matter.

Once the Court is satisfied that the prisoner is a serious danger to the community it may then make a CDO or supervision order but in making its decision: 

(a) The paramount consideration is to be the need to ensure adequate protection of the community; and

(b) The court must consider whether – 

i. Adequate protection of the community can be reasonably and practicably managed by a supervision order; and

ii. Requirements under section 16 can be reasonably and practicably managed by way of corrective services officers.
  

The Victorian Sentencing Advisory Council described the Queensland test as a “two-stage” test which requires the Court to impose the least restrictive order designed to meet the purposes of the legislation.  The Court must consider:

· Whether the offender is a serious danger to the community; and

· If so, whether a supervision order would be sufficient to protect the community, or whether it is necessary to make an order for continuing detention. 

Victoria

Under the Serious Sex Offenders (Detention and Supervision) Act 2009 (Vic) (the Victorian Act), similar to the approach in NSW, the State makes a separate application for either a supervision order or a detention order.  

The regime for supervision orders is contained in Part 2 of the Victorian Act.  It requires the Court to consider whether the offender poses an unacceptable risk of committing a relevant offence if a supervision order is not made and the offender is in the community (s 9) and in doing so must consider reports.  Similar to the Queensland Act, the Victorian Act makes specific provision for the practicability of the conditions but unlike Queensland, the Court in Victoria must not consider these issues until after it has made a determination that the order is appropriate (s 9(3)).  At this point the court must take into consideration a report filed by the State and cannot impose a condition that is inconsistent with the certificate of available resources provided to the Court (ss 22(4).  The Victorian Act is also different in another significant respect.  In determining the conditions to be imposed on the supervision order the Victorian Act specifies that the primary purpose of the conditions is to reduce the risk and the secondary purpose of the conditions is to address the reasonable concerns of victims (ss15(3) and (4)).  It links what exists in the NSW legislation as the secondary object of the Act, to the primary object in the following way (s15(5)):

In order to reduce the risk of reoffending by the offender, the conditions may promote the rehabilitation and treatment of the offender.
On an application for a detention order under s 35 of the Victorian Act, the court must again, first determine whether or not the offender would pose an unacceptable risk in the absence of an order.  In the case of an application for a detention order this must be an unacceptable risk in the absence of either a detention order or a supervision order.  By necessity therefore the court must go through a two stage process when an application is made for a detention order.  If the Court finds that the offender will pose an unacceptable risk in the absence of a detention order or supervision order being made the Court must then move on to the second question which is to decide which order should b imposed.  

Section 36 provides that the Court at this point must ask: Will the risk be unacceptable unless a detention order is made?  If it is, then the detention order is made.  If it is not then a supervision order may be made and the conditions determined as set out above.  

Discussion

The concerns of those involved in making applications for orders can in this regard be summarised as:

1. the protection of the community is being given insufficient weight; and

2. significant resources are being expended setting up ESO plans which impose an unjustifiable burden on state resources and/or are not sought by the State.

Amendments have been made in NSW to specify that protection is the paramount objective of the CSSOA.  In addition consideration of “the safety of the community” properly forms part of the test of which the matters set out in ss 9(3) and s 17(4) provide evidence.  

At present in NSW, as in Victoria, on an application for an ESO, if the risk exists, then the Court may make an ESO.  In the case of a CDO, the Court may only make a CDO if an ESO cannot manage the risk.  CSNSW is concerned that this structure has made it necessary to put to the Court a regime for supervision under an ESO only for it to be knocked down notwithstanding that the State is not seeking an ESO but a CDO.  This is the issue examined by Sentencing Council which recommended no change.  

One alternative not considered by the Sentencing Council is the approach taken in the Victorian Act which requires the Court, having determined that the threshold test applies, when deciding whether to make a detention order, must find that there would be unjustifiable risk in the absence of the order being made.

That is, the first test is whether an order under the Act is necessary.  The second test is whether a detention order is necessary.  There are a number of issues with this approach.  Whilst it would appear to be an endeavour to avoid the need to show why a supervision order cannot manage the risk, in practical terms this will be the State’s argument to show that detention is necessary.  This differs from NSW as the second test in this jurisdiction is whether an ESO could manage the risk. Second, it may produce an anomalous result.  The Victorian Act states that the reasonableness of the ESO can only be considered after the threshold test is met and that the Court is bound by the State’s justification to that effect.  It would be of concern if a Court found as a matter of fact that a detention order was not necessary, yet an ESO was impracticable.  

This Review, having considered the Sentencing Council’s alternatives and the Victorian and Queensland models, does not recommend a change for two reasons.  The existing structure reflects the nature of the powers under the Act.  They allow the detention of a person, not for offences which have been committed but in anticipation of offences which may be committed.  This is an extraordinary power which should only be exercised in the absence of a reasonable alternative.

The requirement for the Court to consider less intrusive means than a CDO, is also an important measure against arbitrariness.  For instance, the Human Rights Committee of the United Nations (HRC) recently determined that the continuing detention of Mr Kenneth Davidson Tillman, ordered by the NSW Supreme Court in June 2007 pursuant to s 17 of the CSSOA was arbitrary and violated Article 9, paragraph 1 of the International Covenant on Civil and Political Rights (the Covenant). 
  Although the NSW Government does not accept the decision or reasoning of the HRC, (discussed further in section 3.16), the following extract demonstrates that in the Committee’s view, “civil detention should be a last resort in the development of any solution”
; in order for the State to be able to demonstrate that a CDO is a last resort, evidence of why an ESO will not be able to provide adequate supervision will necessarily have to be received by the Court: 
The “detention” of [Mr Tillman] as a “prisoner under the CSSOA was ordered because it was feared that he might be a danger to the community in the future and for the purposes of his rehabilitation.  The concept of feared or predicted dangerousness to the community applicable in the case of past offenders is inherently problematic.  It is essentially based on option as distinct from factual evidence, even if that evidence consists in the opinion of psychiatric experts.  But psychiatry is not an exact science.  The CSSOA, on the one hand, requires the Court to have regard to the opinion of psychiatric experts on future dangerousness but, on the other hand, requires the Court to make a finding of fact of dangerousness.  While Courts are free to accept or reject expert opinion and are required to consider all other available relevant evidence, the reality is that the Courts must make a finding of fact on the suspected future behaviour of a past offender which may or may not materialize.  To avoid arbitrariness, in these circumstances, the State party should have demonstrated that [Mr Tillman’s] rehabilitation could not have been achieved by means less intrusive than continued imprisonment or even detention, particularly as the State party had a continuing obligation under article 10, paragraph 3, of the Covenant to adopt meaningful measures for the reformation, if indeed it was needed, of [Mr Tillman] throughout the 10 years during which he was in prison. 
It is however recommended that some changes be made which may to an extent address some of CSNSW’s concerns.  It is acknowledged that the ESO regime developed by CSNSW should only be one which in reality can be effected and the Court should have regard to evidence in this regard.  Thus, when determining the conditions which will then be imposed, it is appropriate for the Court to have regard to what can reasonably and practicably be done for the offender.  To this end it is recommended that the determination of conditions should require consideration of a report from CSNSW on the extent to which the offender can reasonably and practicably be managed in the community.

Recommendation 4: That the determination of conditions to be imposed on an ESO should require consideration of a report from CSNSW on the extent to which the offender can reasonably and practicably be managed in the community. 

1.6.4
The Applicable Test
Submissions received from Legal Aid NSW, the Law Society of NSW, CSNSW, Justice Action and LSB all discussed the applicable test that the Supreme Court must consider before deciding whether an offender should be subject to an order under the CSSOA.  That is, how the word “likely” in ss 9(2) and 17(2) of the CSSOA should be interpreted. Sections 9(2) and 17(2) provide that the Supreme Court may impose an ESO or CDO if it is satisfied to a “high degree of probability that the offender is likely to commit a further serious sex offence if he or she is not kept under supervision”. 

In Attorney General (NSW) v Winters
 McClellan CJ at CL at paragraph [50], expressed the view, having regard to the purpose and effect of the legislation, that “likely” means “more likely than not” and this was the test which must be applied in ss 9 and 17 of the CSSOA.  His Honour held that “for relevant purposes the Court must be satisfied to a high degree of probability that it is more likely than not that the offender will commit a further serious sex offence”.  He then rejected the respondent’s argument in that matter that the chance of re-offending must be significantly higher than 50%.  

Subsequently, in Tillman v Attorney General (NSW)
 the Court of Appeal examined the phrase in the context of the making of a CDO.  The Court considered the interpretation expressed by McClellan CJ at CL in Winters as well as a decision of the Court of Appeal of Victoria in relation to similar legislation, TSL v Secretary to the Department of Justice
, in which the Court held that the word “likely” should be construed as meaning “probable” in the sense of a “high degree of probability”, but not necessarily involving a degree of probability of more than 50 percent.  The majority of the Court in Tillman, Giles and Ipp JJA felt that they were constrained by the decision of the Victorian Court of Appeal, and held that the word “likely” denotes a degree of probability at the upper end of the scale, but not necessarily exceeding 50%.  They expressed the view, however, that “there [was] much to be said for the view expressed by McClellan CJ at CL in Winters, namely that “likely” is used in the section as meaning more probable than not”.  Mason P dissented from the majority in Tillman on this issue and preferred the meaning for “likely” as more probable than not.
  

The Court of Appeal in Cornwall v Attorney General (NSW)
 followed the majority view in Tillman holding that “likely” meant “a sufficiently substantial probability to satisfy the criterion ‘likely’ as explained in TSL” which “does not have to be a probability to the civil standard of proof”.  This test has since been applied in subsequent NSW decisions.
  

In Victoria, however in the following year in the decision of RJE v The Secretary to the Department of Justice the Court of Appeal expressed a preference for the word “likely” as meaning “more likely than not”.
  

In State of NSW v Colin John Fisk
 Howie J summarised the effect of the Victorian Court of Appeal’s reversal as follows:

The situation is then that the majority in Tillman, although preferring the construction of the word “likely” given by McClellan CJ at CL in Winters, followed the interpretation taking in TSL for reasons of comity, yet that construction has now been rejected by the court of Appeal of Victoria in favour of the construction applied in Winters.  In light of this history it is highly unlikely, so it seems to me, that the Court of Appeal in this State would continue to follow the majority in Tillman.  

In February 2009, the Victorian Government introduced legislation to override the decision of the Court of Appeal in RJE.  In the Second Reading Speech, the Minister for Corrections, Mr Cameron, noted that the bill clarified that the word “likely” as used in the relevant Victorian legislation, “refers to a risk of the offender committing a relevant offence, where that risk is both real and ongoing and cannot sensibly be ignored having regard to the nature and gravity of the possible offending”.
  The Minister noted that such a test has been adopted by the New Zealand courts and would provide courts with “more positive guidance as to Parliament’s intention in relation to the word’ likely’ in the context of the monitoring Act.”  Thus new clarifying subsections were introduced to the relevant Victorian legislation stating: 

Section 11

(1) A court may only make an extended supervision order in respect of an offender if it is satisfied, to a high degree of probability, that the offender is likely to commit a relevant offence if released in the community on completion of the service of any custodial sentence that he or she is serving, or was serving at the time at which the application was made, and not made subject to an extended supervision order.

…

(2A) For the purposes of subsection (1), an offender is likely to commit a relevant offence if there is a risk of the offender committing a relevant offence and that risk is both real and ongoing and cannot sensibly be ignored having regard to the nature and gravity of the possible offending.

(2B) For the avoidance of doubt, subsection (1) permits a determination that an offender is likely to commit a relevant offence on the basis of a lower threshold than a threshold of more likely than not.

The need for legislative clarification of the word likely was noted in submissions.  CSNSW noted that the NSW legislation would benefit from the insertion of a section similar to sa(2A) in the Victorian legislation (as above) in light of the Victorian Court of Appeal’s decision in RJE.  LSB noted that given the frequent consideration by Justices of the Supreme Court and Appeal Court of the word “likely”, and in light of the recent Victorian amendments, it may be timely to consider whether the Act should be amended to clarify the Parliament’s intent in respect of the meaning of the word “likely”.
Other submissions, whilst recognising the need for clarification, submitted that a different interpretation should be adopted.  Legal Aid NSW, the Law Society of NSW and Justice Action all preferred the test from RJE and the earlier NSW authorities such as Winters.  They argued that the word “likely” should mean “more likely than not” and suggested that this definition, in combination with an understanding of “a high probability” as setting a standard of proof between the civil and criminal standards, set the test at the appropriate level.
After the date of the above submissions, the Victorian Government repealed the Serious Sex Offenders Monitoring Act 2005 and replaced it with the Serious Sex Offenders (Detention and Supervision) Act 2009.  This Act replaces the test of the likelihood of an offender reoffending, with “a new, qualitative, ‘unacceptable risk test’. 
  In the Act’s Second Reading Speech, the Minister for Corrections, Mr Cameron explained, that the new test “invites courts to consider not only the risk of sexual reoffending of the particular offender; but also the nature and gravity of the offences the offender may commit in the future”.
   As was observed by the Minister for Corrections, the Queensland continued detention legislation contains a similar test, with analogous evidentiary provisions, and was upheld by the High Court in Fardon v Attorney-General for the State of Queensland [2004] HCA 46. 

The new Victorian test in relation to a supervision order now reads:

9(1) 
The court may make a supervision order in respect of an eligible offender only if the court is satisfied that the offender possesses an unacceptable risk of committing a relevant offence if a supervision order is not made and the offender is in the community.

9(2)
On hearing the application, the court may decide that it is satisfied as required by subsection (1) only if it is satisfied – 

(a) by acceptable, cogent evidence; and

(b) to a high degree of probability –

that the evidence is of sufficient weight to justify the decision. 


…
However, to avoid any doubt that the changed provisions represented a return to the position in RJE, s 9(5) of the Serious Sex Offenders (Detention and Supervision) Act 2009 states:

For the avoidance of doubt the court may determine under subsection (1) that an offender poses an unacceptable risk of committing a relevant offence even if the likelihood that the offender will commit a relevant offence is less than a likelihood of more likely than not.   

Although not specifically referred to in the Minister’s Second Reading Speech, the decision to change the test in Victoria followed a recommendation by the Victorian Sentencing Advisory Council in 2007.
   In May of that year, it released a report titled “High-Risk Offenders: Post Sentence Supervision and Detention” that recommended the Victorian test be replaced with a test based on s 13 of the Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld).  In its Report, the Council stated:

The Council continues to be concerned that couching the test in terms of “likelihood” runs the risk of blurring the legal and forensic test and will result in a test that may, in fact, be less transparent than one that recognises the true nature of the exercise – to assess the danger a particular offender is believed to pose to the community.  Mental health professionals have argued that it is never possible to determine that an individual is more likely than not to reoffend – only that the person falls into a “high-risk” group.  

While we accept some of the limitation to a test of “unacceptable risk”, on balance we have decided that this is the better approach.  This test, in our view, more clearly distinguishes the legal test from the forensic test, while acknowledging that the court’s decision, concerned as it is with future behaviour, necessarily must involve an element of subjective judgment.
  
The test in the s13 of the Queensland Act is worded as follows:

13
Division 3 orders

(1)
This section applies if, on the hearing of an application for a division 3 order, the court is satisfied the prisoner is a serious danger to the community in the absence of a division 3 order (a serious danger to the community).
(2)
A prisoner is a serious danger to the community as mentioned in subsection (1) if there is an unacceptable risk that the prisoner will commit a serious sexual offence – 

(a) if the prisoner is released from custody; or

(b) if the prisoner is released from custody without a supervision order being made.  
…

It is noted that the NSW Sentencing Council made no recommendations in relation to the applicable test.  No submissions to the review recommended that the NSW test be replaced with the “unacceptable risk” test as found in the Queensland and Victorian legislation although many acknowledge the difficulties with the word “likely” and called for clarification.  It is also noted that the Victorian Government had not yet introduced its revised legislation at the time that consultation occurred in relation to the review, therefore stakeholders were not aware of the shift to the “unacceptable risk” that was to occur.  

Decisions in NSW considering the definition of the test and submissions made to the Review confirm that there is a need to clarify the use of the word likely and accordingly, the requisite degree to which a court must be satisfied of risk before making an order.  One means of achieving this clarity is not to further define the word likely but to clarify the test that is being met, that is to adopt the unacceptable risk test adopted in Queensland and Victoria.  The arguments which preceded the change are equally applicable to NSW. The schemes for the management of serious sex offenders as set up by each of the three States are similar in nature, and are designed to achieve the same aim: that is the protection of the community through the management of serious sex offenders.  

It is also considered that there is merit in the test utilised in the CSSOA being consistent with the tests used in Victoria and Queensland. There are advantages in having consistency across the Eastern seaboard due to the likelihood of sex offenders moving from one jurisdiction to another, or in relation to sex offenders who may live in border towns, such as on the NSW and Victorian border or the NSW and Queensland border.  Although it is acknowledged that as yet, no serious sex offenders under the NSW legislation at least have been approved by CSNSW for interstate travel, it is certainly conceivable that applications will be made, and in certain situations deemed appropriate to approve.  In addition, as can be seen in the NSW Court of Appeal’s reference to the Victorian decision of TSL, there is value in a cross-jurisdictional body of case law being developed considering the substantially similar effect of each of the pieces of legislation.  

As such, the review recommends that the test for the making of an order under the CSSOA be modelled on the “unacceptable risk” test now found in the Serious Sex Offenders (Detention and Supervision) Act 2009 (Vic) and as exists in the Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld).  The NSW test should including reference to the fact that the court may determine that an offender poses an unacceptable risk of committing a serious sex offence even if the likelihood that the offender will commit such an offence is less than a likelihood of more likely than not (as per s 9(5) of the Victorian Act), and as per the test that the NSW Court of Appeal has applied since the decision in Tillman.

Recommendation 5: That the current test under ss 9 and 17 of the CSSOA for the making of an ESO or CDO be replaced with an “unacceptable risk” test based on ss 9 and 35 of the Serious Sex Offenders (Detention and Supervision) Act 2009 (Vic) and s 13 of the Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld).  The standard of proof should remain as a high degree of probability.  

1.6.5
Clarification of the phrase ‘last 6 months of the offender’s current custody’

Under s 6(2) an application for an ESO cannot be made “until the last 6 months of the offender’s current custody or supervision”.  Under s 14(2) an application for a CDO cannot be made “until the last 6 months of the offender’s current custody”.  In its Report, the Sentencing Council suggested that the issue of the actual date from which the six-month period commences needed to be clarified in the legislation.
  

The Sentencing Council noted:

It seems clear that the intention of the NSW Act was to make provision for supervision or detention of a serious sex offender to ensure the safety of the community in circumstances when there were no other lawful means of detaining the offender in custody or supervising the offender in the community.  In other words, the Act was to take effect once the offender’s sentence had expired. 

It seems clear therefore that the final six months of the offenders’ current custody or supervision refers to the final six months of the offender’s total sentence after which time there would be no further restriction on the offender’s liberty if an application under the Act was not made.

The Sentencing Council were of the view that the phrase could not refer to the final six months of his or her “non-parole period” as during the parole period the offender “still has a period (and sometimes a considerable period) of his or her sentence to serve which may be in custody or, if released on parole, would be under supervision in the community.”
  During the parole period “adequate provision for the protection of the community” is provided by the Crimes (Administration of Sentences) Act 1999 such that there is no work for the CSSOA to do.  

The Sentencing Council discussed the issue of offenders who are serving a sentence of less than three years.  The Sentencing Council noted that although their release date was more certain, “the offender’s parole may be revoked prior to release on the application of the Commissioner and it will be revoked if the offender is untreated and is deemed to be a risk to the community”.  The Sentencing Council noted “if the offender is released on parole then again he or she is serving his or her sentence under supervision and if the offender fails to comply with his sentence under supervision and if the offender fails to comply with his or her parole order he or she will be returned to custody to complete his or her sentence in detention”.
  

The Sentencing Council were of the view that although there are some sentences which do not require supervision of the offender following his or her release on a court-based parole order, “it is inconceivable that the type of offender who would attract the interest of the NSW Act would be serving such a sentence”. 

As such, the Sentencing Council suggested:

“…as the NSW Act is unclear as to what constitutes the final six months of the current custody or supervision it should be amended to make it clear that it refers to the final six months of the head or total sentence”.
  

The Sentencing Council did not make a formal recommendation in its Report to the above effect.  However, CSNSW recommended that the Sentencing Council’s suggestion should be addressed in the statutory review.  The Sentencing Council’s reasoning is persuasive and the phrase “last 6 months of the offender’s current custody” should be clarified in the way suggested by the Council. 

Recommendation 6:
That the CSSOA is amended to clarify that the phrase “the last 6 months of the offender’s current custody or supervision” refers to the final six months of the offender’s head or total sentence.

1.6.6
Breach proceedings

Sentencing Council Recommendation 23
The question of how best to deal with offenders who breach their ISO or ESO is a complicated one, and was considered at length by the Sentencing Council.  The issue had been brought to the Sentencing Council’s attention by CSNSW who had raised concerns with breach procedures.

The Sentencing Council ultimately recommended at recommendation 23: “that a breach of an interim supervision order or of an ESO be addressed by a return of the matter to the Supreme Court which could deal with it as a breach of one of its orders, rather than by way of a prosecution for a s12 offence in the Local Court, preserving however the power of the State to prosecute the offender separately for any offence that might constitute a breach of the relevant order.”

Currently in NSW, any breach of an ISO or ESO is an offence under s 12 of the CSSOA punishable by 100 penalty units and/or two years imprisonment.  Because the penalty is less than two years imprisonment, the offence is a summary offence that can be prosecuted in the Local Court.
  

The following extract from the Sentencing Council’s Report highlights the concerns raised by CSNSW:

It is possible that the Local Court could impose a non-custodial option such as a good behaviour bond for such a breach.  As a result the offender could be in the community whilst the State was in the process of preparing an application for a CDOS should sufficient risk be identified.  Pending the determination of the charge the offender could also be released on bail and back in the community pending a hearing. 

In each instance concerns can arise in relation to whether the protection of the community can be secured in relation to an offender who has demonstrated non-compliance with an ESO, but has been released on bail or has become subject to a bond having regard to the time within which proceedings for a CDO could be commenced and brought before the Court.

Information provided by DCS in relation to five cases involving the breach of ESOs shows that in two cases bail was granted, and that with minor exceptions they were dealt with relatively quickly.  Of the five breach matters currently completed, all have involved failure to comply with the order.  One has involved a new criminal offence for which the offender was separately sentenced.

DCS also suggested that there are practical limitations in having breaches dealt with in the Local Court due to the lack of experience of those involved in these relatively unusual and complex matters, and to the fact that this Court is unlikely to have the benefit of the detail background information in relation to the offender, which would have been prepared and placed before the Supreme Court, in the initial application leading to the order which is later breached. 

In response to the issues raised by CSNSW, the Sentencing Council considered two alternatives to the current breach processes: the first option involved treating a breach of an ESO or ISO as a breach of a Supreme Court order, and giving that Court the power to revoke the ESO or ISO and to substitute a CDO or IDO, or to vary the conditions of the ESO or ISO.  The second option involved vesting a power in the Parole Authority to deal with breach, which would have the advantage of exercising its revocation power quickly.

The Sentencing Council ultimately came to the view that a breach of an ISO or ESO should be dealt with by returning the matter back to the Supreme Court to deal with it as a breach of one of its orders, rather than by way of prosecution for a s 12 offence (as per the above recommendation).  In reaching this conclusion, the Sentencing Council rejected the revocation power vesting in the State Parole Authority for the following reasons
:

· The Supreme Court is able to act quickly and in response to an ex parte application, had a duty judge system including an after hours and telephone application capacity that would be suitable for such a case.
· The Supreme Court imposed the orders in the first instance, and is likely to be in a better position to judge the nature and seriousness of a proven breach and to determine the most appropriate form of sanction.  Rather than be seen as a discrete offence, breach proceedings would then be akin to those for breaches of good behaviour bonds.
· It was not the intention of the CSSOA to have conferred jurisdiction in the Parole Authority to revoke or vary an ESO and to substitute a CDO, particularly as such a jurisdiction could be exercised to detain an offender beyond the term of their sentence – a judicial function.  
· Parole Authority decisions, unlike orders of the Court, are not subject to appeal, or to other than limited review (on grounds which do not extend to merits review). 
The Sentencing Council considered the potential effects of dealing with a breach of an ISO or ESO by way of a breach of a Court order, rather than a separate offence, and noted the following:

· Although it could be argued that removing the conviction effect of the s 12 offence may also remove some of the deterrent effect, in reality, the fact of such a conviction is likely to be of little concern for a serious sex offender and there would be no inhibition on the offender continuing to be prosecuted for any criminal offence the commission of which constituted the breach.
· In reality, the threat of revocation and the substitution of a CDO are likely to provide a greater deterrent, and the fact of a previous breach remains a matter which the Court is required to take into account if, at any future date, following expiry of an ESO or CDO, circumstances arise following a subsequent conviction justifying the State bring a further application. 
· Although eliminating the s 12 offence would remove one offence from the definition of an “offence of a sexual nature”, if the conduct constituting the breach was of itself an offence of a sexual nature, then nothing is gained by including a breach within the definition since the offender would still remain liable to prosecution for that offence.  If the breach involved conduct such as a failure to report or to comply with some supervisory requirement of an inadvertent or technical nature, then the question arises where it should be classed as an offence of a sexual nature, or of sufficient seriousness to merit prosecution.  Moreover, by definition the offender will already have qualified as a sexual offender within the meaning of the Act, and the fact of a s 12 offence will not have any additional ongoing significance.

The Sentencing Council were of the view that the Supreme Court, having imposed the order, is better placed than the Local Court to determine the nature and seriousness of the breach, and decide the most appropriate form of action.  In addition, if procedures similar to those applying to breach proceedings in relation to a good behaviour bond under s 98 of the Crimes (Sentencing Procedure) Act 1999 were adopted, the Supreme Court could call the person up to appear before it and issue a warrant if the person failed to appear.  After determining whether the breach was proved, the Court could then make one of the following orders: take no action on the breach; vary the conditions of the order; impose further conditions on the order; or in appropriate circumstances, revoke the order and impose a CDO or IDO.  As noted by the Sentencing Council, none of these approaches are currently available to a Local Court dealing with a charge brought under s 12 of the CSSOA.
 

Submissions to the Review 

Stakeholders expressed a variety of views when considering the Sentencing Council’s recommendation, and no clear consensus emerged.  In support of the proposal, the Crown Advocate noted that in his view, “the Supreme Court and in particular, the Judge who made the ESO, is in the best position to deal with the breach of that ESO”. 
  This view was shared by the DPP who observed that the recommendation appeared “to be a more effective and practical way of dealing with the matter than creating a separate action in the Local Court, as the Judge and Court who made the original order has the relevant information and knowledge of the matter and issues”.
  The submission from the Chief Judge of Common Law indicated that this recommendation was considered to be “appropriate”,
 and Public Defenders also indicated that they supported the recommendation for the “reasons contained in the Report”.
  The Office for Women’s Policy, Community Services NSW and Juvenile Justice NSW also indicated their support for the Sentencing Council’s recommendation.
  

Three stakeholders indicated partial support for this recommendation.  The NSW Police Force indicated that although they supported the Supreme Court being able to vary ESO conditions, or turn an ESO into a CDO if there had been a breach of its conditions, they did not support the removal of a breach as a separate offence.
  The Police explained their position as follows: 

A judge may be reluctant to return an offender to custody under a CDO, which is of indefinite length, but may be more likely to return an offender to custody for a fixed term following a breach of conditions.  A breach of an order is a disciplinary matter, while an offence under the Act is a criminal matter.  There does not appear to be any reason why both disciplinary and criminal proceedings should not apply.

Therefore the police preference would be to have breach matters returned to the Supreme Court as a breach of a Supreme Court order, but also to have the breach considered as a specific offence by the Supreme Court (along with any other offences committed by the offender in breaching their ESO conditions).  The Supreme Court judge would then have the option of imposing a criminal penalty for the breach if it was considered to be sufficiently serious.

Rather than allowing a breach of an ESO to be dealt with by the Supreme Court and any associated offences to be dealt with by the Local Court (as recommended), it would be preferable for breaches to be returned to the juge who made the original order and for both the breach and any related offence matters to be dealt with together in the Supreme Court.  A serious breach of an ESO is likely to also involve an additional offence, and pursuing a matter in two different courts would involve significant resource duplication.  

CSNSW indicated that they generally supported the recommendation but noted that there may be “real resource implications for the Supreme Court to deal with breaches of ESOs particularly as the numbers increase”.
   CSNSW observed:

In many cases the breach application needs to be dealt with expeditiously.  CSNSW would not like to see delays caused by resource problems.  While initially the Local Court process was problematic, in recent times there has been considerable improvement and matters are being dealt with promptly and adequately.

As such, CSNSW suggested that the resource implications for the Supreme Court be addressed prior to further consideration of this recommendation. 

In its submission, LSB noted the Sentencing Council’s recommendation but suggested that consideration of the recommendation be deferred.  LSB advised that recently there had been administrative improvements in relation to breach proceedings and that more active involvement by Community Compliance Group officers in the breach process before the Local Court “appears to have had an impact by assisting the Court in dealing with breach matters before it”.
  LSB also echoed CSNSW’s concerns about resources, noting the following:

It is conceded that there would appear to be some benefit in the Supreme Court dealing with breaches, no comment has been made whether additional resources can/need to be provided to the Supreme Court.  Further, the recent frequency of breaches would mean it unlikely that the Justice hearing the original application would be in a position to determine the breach, accordingly it may not be the case that court time will be saved.

Instead, LSB suggested that consideration could be given to providing for a simplified approach to the Supreme Court for a variation of conditions of an existing ESO, without the need for a full hearing.  

Description of breaches and conditions

The importance of ensuring that breaches are dealt with in the most appropriate and expeditious way is highlighted by the large percentage of offenders subject to orders in which breach action has been instituted.  As at February 2010, 25 offenders were subject to an ESO or ISO in NSW of which 12 of them, or approximately 48 per cent, had been breached by CSNSW for not complying with the conditions of their ESO.  Some offenders had breached their orders on multiple occasions or had been charged with multiple counts of breaching their orders.  At that time there had been 35 instances where offenders were charged with an on offence under s 12, with 16 matters yet to be finalised.  Of the 19 matters finalised, a custodial sentence was imposed on 17 occasions, or in 90% of cases.  Of the two matters not resulting in imprisonment, one resulted in the imposition of a fine and the Local Court did not find the other offence proven.
  

In general, the type of conduct that results in proceedings being instituted relates to general disobedience in relation to the conditions of the ESO rather than the commission of another criminal offence, a serious sex offence or an offence of a sexual nature.  For instance, the type of conduct that has resulted in a s 12 offence being laid includes: absconding from approved residence without consent; removing electronic monitoring equipment; being heavily affected by alcohol; loitering near a childcare centre; failing to adhere to a prescribed medication regime for impulse control and mood stabilisation; contacting a protected person; drug use; breaching a curfew; possessing a knife; threatening to shoot and kill all staff members; resisting arrest; deviating from a schedule five times; consorting with other sex offenders; entering licensed premises; entering a sexual relationship; possessing child pornography; entering exclusion zone; shoplifting; destruction of electronic monitoring equipment; and unauthorised internet access that was not disclosed to CSNSW or the Police.

The conditions that form part of an ESO, and the consequent supervision offered by them, are extensive and touch on all aspects of an offender’s life.  In State of New South Wales v Thomas [2008] NSWSC 1340 Adams J compared the supervision offered by an ESO to supervision whilst on parole, and noted in relation to the offender, who had a history of breaching parole conditions: 

“… I appreciate that in the past he repeatedly committed serious offences in breach of his parole undertakings.  The level of supervision and control to which he can now be subjected, however, is far greater than was possible then.  Breach of a supervision order does not involve the commission of any serious sex offence.  The commission of any criminal offence or, for that matter a, a failure to comply with the other stringent requirements of the supervision order will, as the defendant understands, result in his return to prison.  In this regard, the supervision order which I made is a world apart from the regime to which he was subjected on parole.”

When deciding which conditions will appropriately form part of the ESO, Johnson J observed in State of New South Wales v Tillman [2008] NSWSC 1293 that “s 11 gives the Court a discretion, as part of an ESO to set conditions as the Court considers appropriate.  The phrase “considers appropriate” indicates the striking of a balance between relevant considerations so as to provide an outcome which is fit and proper: Mitchell v The Queen (1995-1996) 184 CLR 333 at 346.”  

Often, proposed conditions are subject to strong opposition from the offender, for instance in Tillman, the defendant opposed the making of two of the 36 conditions sought by the State: the first related to the wearing of electronic monitoring equipment and the second related to the setting of a curfew.  In relation to both conditions, Johnson J preferred what the Courts have described “the cautious approach”, having regard to the safety of the community, adopted by the Court of Appeal in Cornwall v Attorney-General for NSW [2007] NSWCA 374, and granted both conditions observing that the conditions had built into them a degree of flexibility, although at the discretion of the departmental supervising officer.  

Legal Aid NSW expressed significant concern with the Sentencing Council’s proposal, submitting that the recommendation “would risk confusing the issues of punishment for a breach with ongoing assessment of risk.”  Legal Aid NSW expressed the view that:

It is more consistent with the principles of the criminal law that a person subject to an ESO be summarily punished for a breach of the order, rather than have to face further Supreme Court proceedings where it may not be clear whether the offender is being reassessed as a risk or punishment for a breach.

An additional concern noted by Legal Aid NSW was the number of conditions imposed under ESOs, and the discretion involved in monitoring an offender’s compliance with them.  Legal Aid NSW’s submission noted: 

This recommendation raises an additional concern over the nature of conditions that can be imposed on an ESO under section 11 and the intrusive nature in which these conditions are commonly expressed.  In the recent case of Mitchell, the conditions published as a schedule to the judgement extend to three full pages, covering reporting, electronic and home monitoring, restrictions on movement, employment and association, mandatory health and behavioural treatment, and disclosure of personal information.
  While the reason for taking precautions is evident, the resulting scale of supervision creates numerous opportunities to find an offender in breach.  

There is a significant amount of non-appealable discretion on how these conditions are applied.  An overly rigid application would deprive an offender of the minimum level of freedom and dignity he or she needs for successful social reintegration.  Having the offender reappear before the Supreme Court in the event of a breach or application for variation seems an unwieldy way of resolving concerns where conditions are unworkable.

A degree of resistance by offenders placed on an ESO is to be expected.  Discretion to not proceed with formal breach action in relation to non-compliance with a direction from an officer from CSNSW, for instance such as refusing to obey a curfew, or not complying a direction to do some chores, is appropriate, however it should be exercised consistently.  Such breaches should not necessarily result in breach action being instituted, although it technically could.

It is noted that, in the case of Thomas (as mentioned above) despite being released into the community with an ESO with 28 conditions, within three months the offender was in custody again, bail refused in relation to multiple breaches characterised by ongoing disobedience and petty theft.  Hulme J, in State of New South Wales v Thomas (Final) [2009] NSWSC 1410, before ordering an 18 month continuing detention order, noted:

“…the stringent conditions of the ESO made by Adams J did not have the effect of enforcing the defendant’s compliance through the risk of being returned to custody.  His breaches of that order were so many, so frequent, and so soon after being released, that one can have no confidence that he would be completely compliant with the terms of any further order”.

Discussion

The original Act provided that breach proceedings be dealt with in the Local Court by way of an offence provision.  As a result, the consequence for a breach is the imposition of an additional term of imprisonment.  The examination of the available data shows that this process has been utilised quite frequently.  Submissions to the Sentencing Council by CSNSW and LSB were that the applications to the Local Court initially had some issues.  Their more recent submissions to this Review was that with the passage of time and experience many of these issues had been resolved.  Whilst that address concerns about process, the question remains as to whether the existing provision is meeting the objectives of the Act.  Again, the data is informative and the comment made by the Sentencing Council, apposite.

Providing an offence for breach of an order suggests that the intent was to place an emphasis on deterrence as a means of providing adherence to the conditions in keeping with the object of the Act.  The high rate of breaches suggests this may have not been successful and there is little deterrent effect. 

There are generally two ways of dealing with a breach of an order.  One is by the creation of an offence, the other is to provide that the Court may reconsider the order it has made in the absence of compliance.  It is the latter option which was recommend by the Sentencing Council.  As noted above, the NSW Police Force were not of the view that the latter option was appropriate however it must be noted that this is not an unusual method of dealing with breaches and legislation provided in this form already exists (for instance the sentencing procedures for breaches of good behaviour bonds as found in Division 2 Part 8 of the Crimes (Sentencing Procedure) Act 1999). 

Its merits have been examined by the Sentencing Council however having considered the submissions to the Review and the data available to it, the Review notes the following additional matters:

· The high rate of breach.  There would be considerable merit in sending these matters to the Court which has imposed the conditions as this can only aid in the development and oversight of a set of conditions that can truly support the objectives of the Act.

· Submissions to the Review and the recommendation of the Sentencing Council did not oppose the recommendation that the Supreme Court be empowered to impose a CDO on breach of an ESO or ISO.  If the Act is amended to allow a CDO to be imposed on breach of an ESO it is likely that the number of breach actions taking place in the Supreme Court will in any event increase.

· The risk of having a CDO imposed on breach has significant deterrent value.  At present the penalty for the offence of breaching the order is referable to the nature of the breach and the range of penalties imposed is indicative of that.  As Legal Aid NSW’s submission noted, dealing with the breach in the Supreme Court where imposition of a CDO is an option is more likely to take into account the risk represented by the breach.  

However, given the concerns of LSB and CSNSW with the practicalities involved, Legal Aid’s support for the current position, and the concerns of the NSW Police Force with the abolition of the offence, it is considered that there is merit in maintaining the current model, and allowing this particular issue to be reconsidered in the next statutory review.  However, it is recommended that the CSSOA is amended to enable the s 12 offence to also be prosecuted in the Supreme Court in its summary jurisdiction.  It is envisaged that the State would choose to prosecute the offence in its summary jurisdiction when it is also making a concurrent application to vary or revoke an order under s 13.  

The Government has also indicated its support for recommendation 23 of the Sentencing Council’s report, “that s13 of the CSSOA be extended in relation to ESOs, to allow the Court, upon application, to substitute a CDO”.  Consequently there will now be an avenue for the State of NSW to apply for a CDO even if the offender is not serving a sentence by way of full-time detention for a serious sex offence or an offence of a sexual nature.  That is, on a revocation application the Court, will now be able upon application, to revoke an ESO and substitute a CDO.  

The Sentencing Council recommendation was in response to a perceived inflexibility within the current scheme in which the Court could not substitute a CDO without establishing a breach under s 12, even in situations when a CDO was the most appropriate option for the offender and the community.  McClellan CJ in Attorney General (NSW) v Winters commented on this anomaly as follows:  
Although the Act as legislated contains the acknowledged power to vary or revoke a supervision or detention order in the event that a supervision order is breached or proves impossible to implement it contains no power to require the offender to be returned to custody.  Revocation of a supervision order would have the consequence that the person remains at large without supervision or an obligation to comply with any conditions.  Given, as this case demonstrates, that there may be conditions which the court imposes which later turn out to be incapable of being complied with by the offender, for example, an identified place of residence or program of continuing treatment, it may be that it is n the interests of the offender and the community that the person be returned to custody.  As I understand, the legislation this can only occur in relation to an offender who has been released under a supervision order if that person fails to comply with the requirements of the order in circumstances where an offence against section 12 of the Act is committed.  This seems to me to be crude and potentially impractical arrangement.  There may be many circumstances where the requirements of an order cannot be complied with although the offender may not be guilty of an offence.  It may be that although required to take anti-libidinal medication the side effects are such that the physical or psychological health of the offender is endangered and the prescribing doctor can no longer provide the treatment.  It does not seem appropriate that the only mechanism to control this situation is to identify a breach of section 12 or, more significantly await the commission of a further offence before considering whether the offender should be returned to custody.

Of course such an application should be made sparingly: the Sentencing Council noted that the “criterion for intervention would rest upon the Court being satisfied that, by reason of altered circumstances, adequate supervision would not be provided by allowing the offender to remain in the community subject to the ESO”.
  

Thus, in circumstances where the State is of the view that the breach, if proven, is of such a serious nature that it will also be seeking the revocation of the ESO and substitution of a CDO, it is considered that the breach proceedings should proceed in the Supreme Court in order for the matters to be dealt with concurrently.  However, it is of course noted, that revocation action of this kind will not be contingent on proving a breach.

During the course of the Review, as has already been noted, the Victorian Government significantly reformed its serious sex offender scheme.  One aspect of the Victorian legislation which is particularly interesting is the role the Victorian Parole Authority plays in breach applications.  Under the Victorian breach provisions, the Adult Parole Board:

· makes inquiries into a breach of a supervision order

· determines the seriousness of the breach including whether it:

· creates a risk to the safety of the community

· is a repeated failure to comply with any condition

· may increase the offender’s risk of committing a relevant offence or is preparatory to a relevant offence

· seriously compromises the offender’s rehabilitation or treatment. 

· if satisfied that the offender has breached a condition, may do one or more of the following:

· take no action

· give a formal warning to the offender

· vary any directions that it has given to the offender under any condition of the order

· recommend that the Secretary apply to the court under Part 5 to review the conditions of the supervision order

· recommend to the Secretary to refer the matter to the Director of Public Prosecutions to consider whether or not to apply to the Supreme Court for a detention order in respect of the offender

· recommend that the Secretary bring proceedings in respect of the offence.
  

Under s 160 of the Act, it is an offence to fail to comply with a condition of a supervision order without reasonable excuse.  However, this section does not apply to a failure by the offender to comply with a condition relating to medical treatment.  Proceedings for the offence take place as a summary hearing in either the Supreme Court or the County Court depending on which Court made the order.  

The Victorian model was not raised in consultation but may be a useful model to consider in the next review of the Act. 

Recommendation 7: That the CSSOA is amended to enable the offence of breaching an ESO under s 12 to be prosecuted in both the Local Court and the Supreme Court in its summary jurisdiction.   

1.6.7
Breaches of an ESO – Should time continue to run or be suspended ?

LSB submitted that consideration should be given to amending the Act to provide that if an offender has been sentenced to a period of imprisonment as a result of a breach of a condition of his or her ESO, time should not continue to run and the ESO period should be suspended.  LSB suggested that that this is particularly important where an offender receives an ESO of two years duration and where eight months into the ESO, the offenders breached and receives a custodial sentence of 12 months.  In these circumstance, where the offender returns to the community at the expiry of the sentence of the breach only four months are left to run on the ESO.  LSB questioned where this was sufficient time for the offender to be adequately supervised and monitored in order to manage his or her risk.  

The submission from CSNSW also recommended that an amendment be made to the CSSOA to the effect that an ESO is suspended while the offender is in custody (in relation to further offences or for a breach of the ESO) so that time left on the order does not run until the offender is released from custody.  

Currently, s 10(2) of the CSSOA provides that an “offender’s obligations under an ESO are suspended while the offender is in lawful custody, whether under this or any other Act or law, but that suspension does not affect the expiry date of the order”.  Subsection (3) clarifies that “nothing in this section prevents the Supreme Court from making a second or subsequent ESO against the same offender”.  

The approach under the CSSOA is different to the approach taken in Western Australia and Queensland in relation to similar provisions.  Under s 24 of the Dangerous Sexual Offenders Act 2006 (WA) a supervision order is extended by any period after the order is made during which the person is in custody serving a sentence of imprisonment.  Under s 24 of the Dangerous Prisoner’s (Sexual Offenders) Act 2003 (Qld) a prisoner’s supervision order or interim supervision order is suspended for any period the released prisoner is in custody on remand or serving the term of imprisonment.  
In NSW, the Child Protection (Offenders Registration) Act 2000 provides a useful model.  Under s 15 of this Act, a registrable person’s reporting obligations are suspended for any period during which the person is in government custody.  The period for which a registrable person’s reporting obligations continue is then extended by the length of time for which those obligations are suspended from time to time.  

An ESO is not about further punishment, but about community protection and rehabilitation.  Before making an ESO, the Supreme Court must have formed the view that the offender is likely to commit a further serious sex offence if the ESO is not made.  Appropriate conditions, and an appropriate duration, form part of the risk management strategy for that offender to live in the community.  However, the challenges facing an offender in the community are different to those that he or she will face whilst in custody, and therefore it is appropriate that the supervision and conditions that are designed to assist with the management of the offender’s risk whilst in the community are extended by the length of time for which the offender was in government custody, and was not therefore subject to the obligations under the order.  

It is noted that this my also have the effect of providing a further deterrent to re-offending as any penalty for a subsequent offence will be additional to and not run concurrently with the ESO.  

Recommendation 8: That the CSSOA be amended so that the term of an ESO is extended by the length of time for which an offender is in custody.  

1.6.8
Clarification of the jurisdictional basis for extending an ESO, ISO and CDO

In State of New South Wales v Harrison
, the Court considered whether s 13 of the CSSOA, which provides the power to vary or revoke a supervision order, included the power to extend an ESO or ISO.  

In that matter, on 26 November 2008 the Court made an ESO in relation to the defendant for “an initial period” of three months, which by notice of motion, the State sought to vary by extending its term for a further period of 5 years pursuant to s 13(1) of the CSSOA.  The respondent argued that the jurisdiction for extending the supervision order did not vest by operation of s 13(1) but by the operation of s 6 and 10 of the CSSOA, and that the proceedings brought by notice of motion were incompetent for that reason.  They argued that the initial order was a final order which expired after three months, and as such it was not open to the State to seek a variation of that order under s 13(1), but rather a fresh application for an ESO should be made under s 6.  The power provided for in s13 should instead be limited to the situation where either the offender or the State sought to vary a condition to which an offender is subject.  The state argued that having regard to the operation of the CSSOA as a whole, the Court has power under s 13 to extend an ESO and argued that the only feature of a CDO susceptible to variation under s 19 of the CSSOA, which is the power to vary or revoke a CDO expressed in similar terms to s 13, was the power to vary the length of order as no conditions are sought on a CDO.  S 19 had been invoked for that exact purpose in State of New South Wales v Tillman.
 

Fullerton J found that the fact that the State may bring fresh proceedings seeking a further or additional ESO of up to five years duration where an existing supervision order is due to expire as provided for in s 6(1)(b) of the CSSOSA, does not detract from the power provided for in s 13 to vary an existing ESO by extending its term at any time during its currency so long as the term of the order as extended does not exceed five years.  

In order to avoid any doubt, s13 of the CSSOA should be clarified to make clear that it includes the power to extend an existing ESO during its currency so long as the term of the extended order does not exceed 5 years (or in the case of an ISO does not total more than three months). 

Section 19 should also be clarified to make clear that the power to vary any order to extend its length also applies to CDOs.  

Recommendation 9: That the CSSOA is amended to clarify:

(a) that s 13 includes the power to extend an existing ESO during its currency so long as the term of the order as extended does not exceed five years

(b) that s 19 includes the power to extend an existing CDO during its currency so long as the term of the order as extended does not exceed five years

(c) that s 13 includes the power to extend an existing ISO or interim CDO during its currency so long as the term of the order as extended does not total more than three months.
1.6.9
Operation of ss 14A(4) and (5) of the Act

In its submission to the Review, LSB highlighted a potential issue with the interpretation of ss14A(4) and 14A(5) of the CSSOA.  Section 14A enables the State to apply for a CDO in respect of a person who is found guilty of the offence of breaching a supervision order under s 12.  Subsection 14A(4) states that “an application may be made for an order against a person under this section whether or not the person is in custody” Subsection (5) states that “if a person who is found guilty of an offence under s 12 is serving a sentence of imprisonment by way of full-time detention, an application may not be made until the last six months of the person’s current custody”.  

In its submission, LSB noted:

It is presumed that subsection (4) was included to ensure that an offender who did not receive a custodial sentence for a section 12 offence could be the subject of an application for a CDO.

Section 14A(4) could also be relied upon to make an application for a CDO following the expiry of an offenders” custodial sentence for such an offence”.  However, section 14A(5) … suggests that an application for a CDO in respect of an offender who is imprisoned for a section 12 offence should ordinarily be made while they are in custody.  

It has been suggested that section 14A(5) operates to qualify the circumstances in which an application under section 14A(4) could be made.  On such a construction it would be imperative to commence an application for a CDO prior to the offender’s release from his/her current custody so as not deprive the Court of its jurisdiction.

Another view is that the provision in section 14A(5) is that an application may not be made until the last 6 months of the person’s current custody is only applicable in those circumstances where an offender has been sentenced to a term of imprisonment for an offence under section 12 for a period longer than 6 months.  In a case where the term of imprisonment was something less than 6 months, there is a view that subsection 5 of section 14A simply has no work to do.
  
LSB suggested that the review provided an opportunity for the subsections to be examined and the questions posed put beyond doubt.

Section 14A was introduced by the Law Enforcement and Other Legislation Amendment Act 2007 and commenced in December 2007.  Prior to its introduction, under s 14 an application could be brought for a CDO in respect of an offender who had breached an ISO or ESO, but only if they were in custody serving a sentence of imprisonment by way of full-time detention for the breach (this is because the offence of bring a supervision order is defined as an offence of a sexual nature for the purposes of the CSSOA).  If an offender had been convicted of a breach under s 12 but not been sentenced to a term of imprisonment, then the State had no grounds for applying for a CDO.  Section 14A resolved this anomaly and empowered the State to apply for a CDO in circumstances where an offender had been found guilty of breaching his or her ISO or ESO regardless of whether a sentence of imprisonment was imposed in relation to the breach or not. 

However, there is a degree of ambiguity as whether the amendments to the CSSOA made by the Law Enforcement and Other Legislation Amendment Act 2007 altered the position in regard to persons who had received a sentence of imprisonment for breaching an ISO or ESO.  That is, can an application only be made whilst they are in custody serving a sentence of imprisonment by way of full-time detention (as is provided for in s 14(1)) or does s 14A(4) override this requirement.  Second, does s 14A(5) apply only in circumstances where the sentence is longer than 6 months.  For instance, if an offender was sentenced to a 12 month head sentence with a six month non-parole period, can the application only be made whilst the offender is in custody during the non-parole period, or can the State wait until the offender is in the community, where, the offender presumably is subject once again to the terms of his or her ISO or ESO.

This review has recommended that the application process for ESOs and CDOs be simplified and that the differences in custodial status in relation to the two orders be abolished.  This is in light of the Sentencing Council’s recommendation that ‘section 13 of the CSSOA be extended in relation to ESOs, to allow the Court, upon application, to substitute a CDO’, and the observations of McClellan CJ at CL in Winters.  

Thus there will now be a further avenue for the State to apply for a CDO even if the offender is not serving a sentence by way of full-time detention for a serious sex offence or an offence of a sexual nature.  In those circumstances, it is considered that the substitution power in s 13 can be drafted broadly enough to take into account the circumstances covered by s 14A (that is, when an offender has not received a custodial sentence upon breach of an ESO).  As has been discussed earlier in the review, before substituting a CDO the Court would have to be satisfied of the same factors that the Court must be satisfied of before granting a CDO: that is, before making a detention order the Court must be satisfied that the risk of the offender committing a relevant offence would be unacceptable unless a detention order were made. It is of course noted that revocation under s 13 is not contingent on a conviction under s 12.  Rather, such an application will be possible whenever there is sufficient evidence that demonstrates supervision is now inadequate.  For instance, an example is where a key element of a supervisory scheme, such as the use of anti-libidinal medication or the availability of specific accommodation, is no longer possible.  This could mean that the supervision under an ESO will not adequately manage risk, and a CDO is justified.  Such conduct of course, does not necessarily involve a breach of the ESO by the offender. 

Recommendation 10: That the CSSOA is amended by repealing s 14A and amending s 13 to ensure that the Court is able to substitute a CDO where an offender has been found guilty of an offence under s 12 but is not in custody.  

1.6.10
Interim orders

Justice Action argued that interim detention orders, as provided for under s 16 of the CSSOA, should be abolished as they are imposed at a point where the Court has not yet made a finding as to potential dangerousness.  Justice Action noted this “means persons are being forced to remain in prison beyond their sentence, not because they might re-offend, but because a court may find that they might reoffend”.  Justice Action argued that this is not a fair and just basis on which to detain a person who has fulfilled their sentence and is entitled to liberty.  

Justice Action noted that interim orders are used in cases which have “not been made in a timely fashion by the Attorney General”, and noted that “this is not the fault of the offender.  Justice Action argued that if a court considered that the requirements for an interim order had been satisfied, then the Court should be entitled to impose no more than interim supervision orders, pending determination of the substantive issues.
  

Although the test for the making of an interim supervision or detention order under ss 8 and 16 of the CSSOA is that it only has to appear to the Supreme Court that the alleged matters, “if proved” would justify the making of such an order, the very low threshold is justified by the primary object of the CSSOA being to ensure the safety and protection of the community.  

This issue is related to the Review’s discussion of the Sentencing Council’s recommendation that as a matter of practice, applications for a CDO or ESO (or interim orders) pursuant to the CSSOA should normally be made no later than three months before the expiry of a respondent’s current custody or supervision, as already discussed in the Review.
  If applications are made in accordance with the Sentencing Council’s recommendation, which the review supports, than the need for an interim supervision or detention order should not arise.  However, ensuring that applications for interim orders can be made when applications have been commenced late is necessary to ensure the adequate protection of the community.  In such circumstances, the restricted term of the ISO or IDO, being for up to 28 days, or upon renewal, a total period of three months, ensures that “people are not held on rolling order” and encourages “expeditious determination” of these matters.
  

As such, the Review does not support the recommendation of Justice Action for the abolition of interim orders.  

1.6.11
Non-publication of proceedings

In its submission, Justice Action argued for the non-publication of proceedings under the CSSOA.  It noted:

 “the media should be precluded from being able to publish any material concerning applications for continuing detention orders and supervision orders.  The interests of the community inherent in these orders, is that the offender should be successfully and safely reintegrated into society and that society should be protected.  The concept of punishment requiring public disclosure does not arise in these proceedings”.
  

The CSSOA does not contain any statutory prohibition on publication of details regarding proceedings under the Act, or the details of persons the subject of such proceedings.  It is not considered that proceedings under the CSSOA should be exempt from the principle of open justice.  In John Fairfax Publications Pty Ltd v District Court of NSW
 Spigelman CJ explained the importance of the principle as follows:

“It is well established that the principle of open justice is one of the most fundamental aspects of the system of justice in Australia.  The conduct of proceedings in public is an essential quality of an Australian court of justice.  There is no inherent power of the court to exclude the public”.  

The Supreme Court still has an inherent power to grant a suppression order or a non-publication order for the administration of justice.  For instance, the Supreme Court has, on occasion, granted a non-publication order in relation to certain matters, such as the residence of a person subject to an order under the CSSOA.
  

Given this inherent power that is still retained by the Supreme Court, the Review does not support Justice Action’s recommendation.  

However, the Review notes that the Court has held that fair and balanced reporting from the media on proceedings under the Act will assist in achieving its objects, that of the safety and protection of the community and to encourage serious sex offenders to undertake rehabilitation.  

For instance, in New South Wales v Tillman
 Bell J, as her Honour then was, noted that the scheme for ESOs, and their proper administration in the community by relevant authorities, will be assisted by supervisees not being “socially stigmatised”.  Her Honour quoted from a publication titled “The shaming of Sexual Offenders: Risk Retribution and Reintegration”, Hart Publishing, 2007, Anne-Marie McAlinden at page 188 who said:

One of the greatest challenges facing statutory and voluntary agencies is low public awareness and understanding of the various issues surrounding ’risk’ and the management of sex offenders.  Myths and misconceptions about sexual offending shape and colour public attitudes, impeding meaningful discussion of policies and programmes.  This underlies the necessity of a rigorous public eduction and awareness programme, driven by government, designed to provide accurate information and dispel the popular misconceptions about sexual offending (Grubin, 1998; Silverman and Wilson, 2002: 54-59).

Her Honour further stated:

This sentiment is pertinent to public awareness concerning the operation of the Act in New South Wales. The Supreme Court has been entrusted with an important responsibility under the Act.  Every proper opportunity should be given for the orders of the court to operate to achieve the object of the Act.  The community will be assisted in its understanding of the legislation by calm, objective and serious commentary upon it.  It might be thought that the stigmatisation of persons who are subject to the Act may serve to discourage, and not encourage, rehabilitation on their part.  

Fair and balanced reporting of proceedings under the Act will serve the objects of the Act (and, thus, the public interest) whilst sensational reporting which aims to stigmatise those  involved will tend to undermine those objects.  

It is noted that that the position in NSW is quite different under the Victorian Serious Sex Offenders (Detention and Supervision) Act 2009.  The Victorian Act enables the offender to have their identity or whereabouts suppressed if the court considers it is in the public interest to do so.  However, at the time of writing, the publication and issuing of suppression orders under the Victorian Act was the subject of High Court proceedings.  In 2008, broadcaster Derryn Hinch, was alleged to have contravened s 42 of the now repealed Serious Sexual Offenders Monitoring Act 2005 by naming two sex offenders subject to the legislation.  In an application for special leave to the High Court, Mr Hinch’s representative argued that the State cannot legislatively limit the requirement that courts deliver open justice except where it is necessary for the administration of justice.
  Mr Hinch’s special leave application was successful and the High Court will consider the matter later this year. 

1.6.12
Section 25 Orders

The Crown Solicitor’s Office is responsible for the preparation of applications under the CSO.  In preparing applications for ESOs and CDOs, solicitors are responsible for compiling the supporting documentation that must be served on the offender.  This supporting documentation includes reports from psychologists or psychiatrists, the results of any assessment of the offender’s likelihood of committing a further serious sex offence, any treatment programs undertaken, and the offender’s criminal history.  

The information is obtained pursuant to written orders issued under s 25 of the CSSOA.  Section 25(1) provides that the Attorney General may, by such orders, require any person to provide him “…any document, report or other information in that person’s possession … that relates to the behaviour, or physical or mental condition, of any sex offender”.  

Under s 25(2) it is an offence to fail to comply with an order under s 25, punishable by a fine and/or imprisonment for two years.  In addition, subsection 25(3) makes information obtained under s 25 admissible despite any privilege to the contrary.  In practice, s 25 orders are issued regularly to agencies such as the ODPP, CSNSW, Justice Health, various courts, and Community Services NSW. 

LSB noted that that in relation to s 25 orders, difficulties have arisen in certain matters as they only have effect within NSW and therefore can only be used to compel agencies in NSW to provide documents.  However, LSB noted that many serious sex offenders in respect of who application have been brought (or may be brought in the future) have committed offences interstate and have served a term if imprisonment interstate.  However agencies outside of NSW that may hold relevant material cannot be completed to provide information under s 25.

It is noted that the Service and Execution of Process Act 2002 could assist with the service of interstate subpoenas; however, the material obtained under a subpoena will not automatically be admissible as documents obtained under s 25.  Therefore this issue might best be resolved by raising it at the Standing Committee of Attorneys General (SCAG) to see whether other states, such as Queensland and Victoria, have also found problems with obtaining information from different States, and to consider whether complementary provisions should be developed across each of the jurisdictions. 

Recommendation 11: That consideration be given to the mutual recognition of s 25 Orders for example through the Standing Committee of Attorneys-General. 

1.6.13
Forensic Interrogation Powers 

During the course of the review, consideration was given to broader policy issues regarding serious sex offenders and in particular whether increased powers should be given to CSNSW Officers to assist with the forensic interrogation of computers used by serious sex offenders subject to an ESO, and other sex offenders, such as offenders convicted of possession of child pornography (now known as child abuse material) who have been released into the community on parole.

In October 2008, the Sentencing Council released a report titled “Penalties relating to Sexual Assault Offences in New South Wales”
 in which it examined the anomalies and gaps contained in the current framework of sexual offences and their respective penalties, and made suggestions on how to address the anomalies, including whether statutory maximum penalties and standard minimum sentences were set at appropriate levels, paying particular attention to offences involving child pornography.  The Government implemented many of these reforms recommended by the Sentencing Council in the Crimes Amendment (Sexual Offences) Act 2008, and referred other recommendations to two newly established Working Parties: the Child Pornography Working Party and the Sex Offences Working Party.  

One outstanding recommendation from that report which is relevant to the current review was a recommendation allowing for the forensic interrogation of computers used by offenders as one of the conditions that may be imposed on an ESO.  The specific recommendation was as follows:

Chapter 4 Child Pornography – Recommendation 7:

Consideration be given to allowing the imposition of conditions requiring any offender who has committed an offence of:

· possession of child pornography; or

· serious sexual offending, and who is released on parole or is the subject of an extended supervision order, 

(a) to refrain from accessing child pornography by electronic or other means;

(b) to forthwith make available for inspection (including removal for forensic examination if so requested) any computer or other electronic equipment owned or used by the offender at any time as required by that offender’s Parole Officer or other office from the Special Visitation Group or Corrective Services as the case may be; and

(c) to provide the Corrective Services Officer with details of any active electronic communication identification, and service provider, and to report any changes in such details.  

Under s 11 of the CSSOA, the Court is empowered to make conditions on an ESO or ISO that it considers “appropriate”.  Although specific examples of conditions that may be imposed are given, such as in ss (e), the condition to “wear electronic monitoring equipment”, the section clearly states that conditions that may be imposed by the Court are not limited to the statutory examples.  

As such, since the Sentencing Council’s recommendation, the Court has made conditions of the sort that the Sentencing Council recommended.  For instance in State of NSW v Colin John Fisk
 the Court made a condition that:

The defendant must not access the internet for the purposes of viewing child pornography.  The defendant must allow a parole officer or CCG officer or Departmental Supervising officer access to any computer he may from time to time utilise, for the purposes of examining and investigating his internet activity. 

In addition in State of NSW v Roach
 the Court also made the following similar condition:

The defendant must not access the internet for the purposes of viewing child pornography.  The defendant must allow the Departmental supervising officer, a parole officer or CCG officer access to any computer he may from time to time utilise, for the purposes of examining and investigating his internet activity.  

In State of NSW v McCarthy
 the Court made Court conditions relating to the defendant’s Internet usage.  The relevant conditions are as follows:

Internet and pornography

16.(a) The defendant must not access child pornography and must not access, or attempt to access, child pornography by any means.  

(b) Without limiting sub-paragraph (a) the defendant must not access the internet to view or to download child pornography.

17. The defendant must comply with any direction made by the Departmental supervising officer regarding access to the internet by him, and without limitation the Departmental supervising office may direct the defendant to use on any computer a parental lock or other device or software that may restrict access to or permit access only to certain web sites.

18. The defendant must not attempt to or access the internet by the use of any computer available in any internet café or internet kiosk or other public area without the prior approval of the Departmental supervising officer.

19. If and as directed by the Departmental supervising officer, the defendant must:

(a) permit the Departmental supervising officer, and any computer technician employed or engaged by or on behalf of the Department to assist or advise the Departmental supervising officer, to access and inspect any computer owned by the defendant, including the temporary removal of the computer from his place of residence for the purpose of inspection’

(b) take all available steps to permit the Departmental supervising officer and the computer technician to have access to and inspect any computer used by but not owned by the defendant;

(c) provide the Departmental supervising officer and the computer technician with any requested assistance to enable them to access and inspect any computer owned or used by the defendant, including providing them with any required passwords;

(d) permit the Departmental supervising officer and the computer technician to make copies of any files or materials on any computer owned by the defendant that the Departmental supervising officer reasonably believes may be relevant to the management of the defendant’s risk of re-offending. 

Although the above cases in which the Court has imposed specific conditions relating to an offender’s internet and computer usage indicate that the current wording is broad enough to include the types of conditions that were recommended by the Sentencing Council, it is considered that there is merit in specifying it as a condition that may be imposed under s 11 of the CSSOA.  The condition could be worded similarly to the Court’s condition in State of NSW v Fisk and State of NSW v Roach.  An example could be a condition requiring the offender:

Not to access the internet for the purposes of viewing or downloading child abuse material.  The offender must allow any corrective services officer access to any computer he or she may from time to time utilise, for the purposes of examining and investigating his or her internet activity.  

Recommendation 12: That the CSSOA is amended by inserting an additional condition that may be imposed by the Court as part of an ESO or ISO under s 11 to provide that the offender must not access the internet for the purposes of viewing child abuse material.  The offender must allow the Departmental supervising officer, a parole officer or Community Compliance Group officer access to any computer he may from time to time utilise, for the purposes of examining and investigating his internet activity.  

The Sentencing Council also recommended that consideration to be given as to whether such a condition could also be imposed as a condition of parole in relation to an offender who has committed an offence of possession of child pornography (now known as child abuse material) or a serious sexual offender.  

Under s 51(1) of the Crimes (Sentencing Procedure) Act 1999 a Court may impose such conditions “as it considers appropriate” on any parole order made.  In certain cases, if the offender’s modus operandi involves internet offending, such as the possession or dissemination of child abuse material, than it is conceivable that the Court may consider a condition relating to the offender’s computer usage once released to parole as an appropriate condition and will assist Parole Officers with monitoring the offender’s capacity to refrain from his or her offending conduct.  However, the legislation is currently worded broadly, and there is a concern that making it a statutory condition may in fact fetter the Court’s power in this regard.  

1.6.14
Federal Sex Offenders

Currently, the numbers of offenders sentenced by the NSW Courts in relation to Commonwealth child sex offences in NSW is relatively small.  Statistics produced by the Judicial Commission of NSW indicate the following:

· between July 2001 and June 2008 three persons were convicted in the NSW Higher Courts of the principal offence of committing an act of indecency on a child under 16 while outside Australia (s 50BC(1)(a) Crimes Act)

· between January 2003 to June 2008 two persons were convicted in the NSW Higher Courts of the principal offence of sexual intercourse with a child under 16 whilst outside Australia (s 50BA(1) Crimes Act )

· between March 2005 to June 2008 three persons were convicted in the NSW Higher Courts of the principal offence of using a carriage service to make child pornography available (s 474.19(1)(a)(iv) Criminal Code)

· between July 2005 to June 2009 one person was convicted in the NSW Local Court of the principal offence of using a carriage service to make child pornography available (s 474.19(1)(a)(iv) Criminal Code)

· between March 2005 to June 2008 three persons were convicted in the NSW Higher Courts of the principal offence of using a carriage service to procure person under 16 years for sex (s 474.26(1) Criminal Code )

· between March 2004 to June 2008 four persons were convicted in the NSW Higher Courts of the principal offence of using a carriage service to groom person under 16 years for sex (s 474.27(1) Criminal Code)

· between July 2005 to June 2009 26 persons were convicted in the NSW Local Court of the principal offence of using a carriage service to access child pornography (s 474.19(1)(a)(i) Criminal Code)

· between March 2005 of June 2008 three persons were convicted in the NSW Higher Courts of the principal offence of using a carriage service to access child pornography (s 474.19(1)(a)(i) Criminal Code)

· between July 2005 to June 2008 four persons were convicted in the NSW Local Court of the principal offence of using a carriage service to transmit child pornography (s 474.19((1)(a)(iii) Criminal Code).

However, the Australian Government has recently expanded its coverage of child sex-related offences through the Crimes Legislation Amendment (Sexual Offences Against Children) Act 2010.  

This Act introduced new offences for dealing in child pornography or child abuse material overseas, and introduced reforms to ensure that the full range of behaviour criminalised domestically is also criminalised when committed by Australians overseas.  It also increased the penalties for online child exploitation and pornography offences and created a new high penalty offence for online child pornography networks.  In addition, it introduced a suite of new postal offences aimed to ensure that child sexual exploitation is consistently and comprehensively dealt with whether committed online or through the post.  

The inevitable result of these reforms will be an increase in the number of offenders convicted of Commonwealth child sex-related offences, and an increase in the number of offenders in NSW prisons serving sentences for Commonwealth child sex-related offences.

Currently, the definitions of ‘serious sex offence’ or an ‘offence of a sexual nature’ do not prescribe any Commonwealth child sex-related offences, including child sex tourism offences or the offences of ‘using a carriage service for sexual activity with children’ or ‘using a carriage service for child pornography and child abuse material’ that are located in the Criminal Code 1995.

However, given the serious criminality involved in many of the new commonwealth sex-related offences, it is considered important that the Australian Government give consideration to this anomaly: for instance, Commonwealth child-sex related offences could be covered by NSW’s serious sex offender regime, or the Australian Government could enact a similar scheme.  

The NSW Attorney General, the Hon John Hatzistergos MLC, has raised this issue with the Federal Minister for Home Affairs, the Hon Brendan O’Connor MP.  The Minister for Home Affairs has advised that the Australian Government is currently considering its response to the sentencing of serious sex offenders as part of its review of Part 1B of the Crimes Act 1914 (Cth) and that public consultation on the review will occur in 2010

1.6.15
Tillman – Australian Response to the UNHRC

At the time of writing the review, it is noted that the Human Rights Committee of the United Nation (HRC) has determined that the continuing detention of Mr Kenneth Davidson Tillman, ordered by the NSW Supreme Court in June 2007 pursuant to s 17 of the CSSOA was arbitrary and violated Article 9, paragraph 1 of the International Covenant on Civil and Political Rights (the Covenant). 

The HRC has reached the same conclusion in regard to a decision by the Supreme Court of Queensland that Mr Robert John Fardon be subject to interim detention and continuing detention orders under the Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld).
  
As a State Party to the Covenant, the HRC has concluded that Australia is under an obligation to provide Mr Tillman with an effective remedy, including termination of his detention under the CSSOA.  The HRC has similarly concluded that Australia is under an obligation to provide Mr Fardon with an effective remedy, including termination of his detention under the Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld).

By way of background, on 18 June 2007 Bell J (as her Honour then was) made a CDO under s 17(1)(a) of the CSSOA ordering that Mr Tillman be detained in a correctional centre for one year from that date.
  

On 9 October 2007 Mr Tillman made a complaint to the HRC of breaches by Australia of the Covenant, utilising the Optional Protocol to it.
 

Mr Tillman claimed that his detention was arbitrary and that he was therefore a victim of a violation of Article 9, paragraph 1.  Mr Tillman also claimed to be a victim of a violation of Article 14, paragraph 7 of the Covenant arguing that his imprisonment imposes double punishment without further determination of criminal guilt.  

Article 9(1) of the Covenant provides:


Everyone has the right to liberty and security of person.  No one shall be subjected to arbitrary arrest or detention.  No one shall be deprived of his liberty except on such grounds and in accordance with such procedure as are established by law.

Article 14(7) of the Covenant provides:


No one shall be liable to be tried or punished again for an offence for which he has already been finally convicted or acquitted in accordance with the law and penal procedure of each country.  
The Views of HRC were adopted on 18 March 2010 and transmitted to the Permanent Mission of Australia to the United Nations at Geneva on 12 April 2010.  Australia has been requested to inform the HRC, within 180 days of the transmittal of the views, of all measures undertaken to give effect to the Views.  

The majority of the HRC held that the detention authorised by the CSSOA was arbitrary within the meaning of Article 9 of the Covenant for a number of reasons, each of which would, in the HRC’s view constitute a violation by itself.

The majority’s reasoning is based on an assertion that the detention amounted to some sort of punishment, as opposed to “detention”.  This characterisation of the detention as punishment necessarily leads to a conclusion of arbitrariness, once it is determined that the procedures resulting in such detention were not ones ordinarily used to determine guilt or innocence.  The majority did not, in light of its opinion as to arbitrariness, find it necessary to express an opinion as to whether Mr Tillman had been subjected to “double punishment” under Article 14 of the Covenant.  The majority also considered that the State party should have demonstrated that Mr Tillman’s rehabilitation could not have been achieved by means less intrusive.  

The majority concluded that Australia is under an obligation to provide Mr Tillman with an effective remedy, including termination of his detention under the CSSOA.  

The minority opinion undertook an analysis of whether or not the detention was arbitrary, by considering whether or not such detention was for preventative or punitive purposes.  As to the question of whether or not there was double punishment, the minority concluded that the detention of Mr Tillman did not amount to double punishment.

It is noted that Mr Tillman is no longer subject to a continuing detention order under the CSSOA.

The NSW Government is currently in discussions with the Australian Government on its response to the HRC.  The NSW Government rejects the HRC’s views in Mr Tillman’s matter that the detention provided by the CSSOA is arbitrary for the purposes of Article 9, paragraph 1 of the Covenant.  It is the NSW Government’s view that the HRC’s decision ignores the protective object of this piece of legislation.  

1.6.16
Further review of the Act

The Sentencing Council recommended, at recommendation 24, that following the completion of the statutory review, the CSSOA be further reviewed in three years time.  In particular, the Council noted that despite supporting its continuation, it is important that its effectiveness be monitored on a longer-term basis, to determine whether it does reduce the recidivism of those offenders who are subject to its application and later released to the community.  

The vast majority of stakeholders who made submissions to the review supported this recommendation.  This included Legal Aid NSW, the Law Society of NSW, the Office for Women’s Policy within the Department of Premier and Cabinet, CSNSW and LSB.

Legal Aid NSW noted that although in its view the number of offenders subject to applications under the CSSOA was large, it is still “too small to demonstrate how the Act is working”.  It noted that “experience in other jurisdictions suggests a need to continually monitor preventative detention schemes to ensure that they remain consistent to their original objectives.”  In addition, Legal Aid NSW noted that “ a further review will also provide an opportunity to review the kind of empirical research on methods of assessment that the Report recognises as still needing to be undertaken”.
  

It has not been possible to complete a long-term of the kind suggested by the Sentencing Council in this Review, as at the time of writing, because no offender had come to the expiry of an ESO and been released without supervision into the community.  In three years time, there will most likely be several offenders who fit this description, however the numbers will still be too small to monitor recidivism rates.  That is not to say that the legislation and its implementation should not be subject to further monitoring and evaluation, however the review may have to be broader, and look at the treatment and management of serious sex offenders both in the community and in custody within NSW at large, such as was undertaken by the Sentencing Council, in order to assess its impact on recidivism rates of serious sex offenders.  

Recommendation 13: That the CSSOA be reviewed by the Attorney General in 3 years.  The review should focus on whether the policy objectives of the Act remain valid, but should also address the impact of the legislation, its implementation and other Government measures to address the recidivism rates of serious sex offenders.  

Part 2: Government Response to the NSW Sentencing Council Recommendations 

Introduction

As has already been mentioned in this Review, the NSW Sentencing Council made 24 recommendation in its July 2009 Report, titled ‘Penalties Relating to Sexual Assault Offences in New South Wales (Volume 3).  The Government indicated its immediate support for four legislative amendments to the CSSOA and referred the remaining four legislative recommendations to be considered as part of this Review.  These were dealt with in Part 1.  Part 2 details with the remaining non-legislative recommendations, which were referred at the time to interagency consultation, before the final Government response to these recommendations was announced.  Each of these recommendations, and the Government’s response to them, are now discussed. 
Recommendation 2: ‘That restorative justice programs remain in place, and be subject to continuing monitoring and evaluation.’

Recommendation 3: ‘That restorative justice programs be expanded so as to make them available to those living in remote and regional communities’. 

Restorative justice programs are an integral part of the criminal justice framework within NSW and the Government is committed to their continued provision.  Restorative justice programs give victims and communities involvement in the sentencing process, and can provide better outcomes for victims, offenders and the community.  Restorative justice programs also play a vital part in helping the Government achieve its State Plan goal of reducing rates of re-offending by 10% by 2016.  

The NSW Government supports both of these recommendations as they apply to the following restorative justice programs currently operating in NSW.  These are: 

· Youth Justice Conferencing

· Forum Sentencing

· Circle Sentencing

· Post-sentence Conferencing.

Youth Justice Conferencing

Youth Justice Conferencing has been formally operating across NSW since the commencement of the Young Offenders Act 1997 in 1998.  Based on diversionary and restorative justice programs, conferences bring young people, their families and supporters face to face with victims and their support people and together they agree on a suitable outcome.  

In 2008-09, Juvenile Justice NSW facilitated 1441 youth justice conferences across the State.  A study by the NSW Bureau of Crime Statistics and Research (BOCSAR) in 2006 found that the rate of re-offending for young people given a caution or conference under the Young Offenders Act 1997 was not as high as the rate of re-offending for young people who proceeded straight to court prior to the availability of diversionary options.
  

The Young Offenders Act 1997, and Youth Justice Conferencing, has been the subject of extensive monitoring and evaluation since its commencement and the Government is committed to this continuing.  One way that this is achieved is through the Young Offenders Advisory Council, the aim of which is:

· To provide independent advice to the Attorney General and Minister for Juvenile Justice on issues, polices and legislation likely to impact on the operations of the juvenile justice system and young offenders.

· To monitor and review issues, trends and research on strategies for reducing re-offending.  

The Juvenile Justice Corporate Plan also includes measures to assess performance in Youth Justice Conferencing relating specifically to reducing re-offending through increased completion of outcome plans, increased referrals and victim participation.  

Youth Justice Conferencing is available across NSW and the Government is committed to ensuring it is available as an option to all young people regardless of where they live in NSW.  Most recently the Minister for Juvenile Justice announced additional funding of $1.8 million for Youth Justice Conferences in the 2010-11 Budget.  

Forum Sentencing

Forum sentencing, previously known as Community Conferencing for Young Adults, is available to adult offenders who have pleaded guilty or have been found guilty in relation to certain offences dealt with in the Local Court.  A Forum is a meeting of the offender and the victim managed by a trained facilitator, and includes support people, police officers and other relevant people to discuss what happened and the harm cased by the crime.  An intervention plan is then prepared for the offender prior to the offender returning to court to be sentenced.  

In 2005 BOCSAR undertook an evaluation of the Forum Sentencing scheme to ascertain levels of participant and stakeholder satisfaction with the program, whether the proceedings led to an increase in acceptance of responsibility by the offenders, whether the program reached the intended recipients and the overall rate of re-offending among Forum Sentencing participations.  The evaluation revealed that victims, offenders and their support people were generally very satisfied with the program.
  However, a further study by BOCSAR measured whether offenders dealt with by way of a Forum Sentence were less likely to re-offend than those sentenced in the usual way and indicated that the scheme was not achieving results in terms of reducing rates of re-offending.  

The Crime Prevention Division within the Department of Justice and Attorney General is responsible for the administration of Forum Sentencing and advises that the scheme is subject to monthly internal performance monitoring.  The Government has also noted the findings of the most recent BOCSAR study and is currently examining ways to improve the linkage of treatment and support within the intervention plan to better address the factors that may have contributed to the offender’s offending behaviour.  

Forum Sentencing currently operates in 13 courts across NSW and most recently the Government announced $5.5 million in the 2010-11 Budget for the program to be rolled out to an additional 25 courts.    

Circle Sentencing

Circle Sentencing is an alternative sentencing process for adult Aboriginal offenders.  The Circle has the full sentencing powers of the court and aims to increase the involvement of Aboriginal people in sentencing, increase their confidence in the court system, break down barriers between Aboriginal people and the court, and improve information available to the court.  When combined, these strategies aim to reduce re-offending.  

Circle Sentencing was originally developed and implemented by the Aboriginal Justice Advisory Council, but is now managed by the Aboriginal Programs Unit of the NSW Department of Justice and Attorney General.  

An evaluation completed by the Cultural and Indigenous Research Centre Australia in 2008 found that the program was successful in meeting seven of its eight objectives.  For most of the people involved in the evaluation, confidence in the sentencing process is high.  Elders, project officers and offenders also indicated that barriers between Aboriginal people and the courts have reduced, and the sentencing outcomes are culturally appropriate when compared with Local Courts.

BOCSAR undertook an analysis of re-offending as part of the evaluation.  It found that the program did not have a significant effect on the re-offending of participants, but did note that if Circle Sentencing “strengthens the informal social controls that exist in Aboriginal communities, [it] may have a crime prevention value that cannot be quantified through immediate changes in the risk of re-offending for individuals”.
  

Circle Sentencing is subject to monthly internal performance monitoring within the Crime Prevention Division of the Department of Justice and Attorney General.  In addition, in response to the results of the evaluation from BOCSAR, the program has taken steps to:

· Increase the numbers of aboriginal offenders referred to Circle Sentencing.

· Ensure greater consistency in the type of offenders referred to Circle Sentencing.

· Improve follow up of offenders after Sentencing.

· Ensure greater consistency in the operation of the program.

· Provide better support for Circle Sentencing Elders.  

Aboriginal Affairs NSW recognises that the continued monitoring and evaluation of Circle Sentencing allows for scrutiny of all aspects of the program, including the assurance that it is culturally appropriate for application with Aboriginal offenders.  

Currently, Circle Sentencing operates in ten locations within NSW, nine of which are outside the Sydney metropolitan area.  The current locations are: Nowra, Armidale, Bourke, Nambucca, Brewarrina, Dubbo, Kempsey, Lismore, Mount Druitt and Walgett.  The Government allocated $1.1 million towards Circle Sentencing in the 2010-11 Budget. On 30 September 2010 the Government announced that the program will be extended to Moree, Ulladulla, Wellington, Blacktown and Coonamble. 

Post sentence Conferencing

CSNSW operates a post sentence restorative justice program of which victims and offenders can avail themselves.  Suitability of restorative justice processes is assessed for each case individually.  The Restorative Justice Unit (RJU) within CSNSW manages the program and specifically provides conferencing and mediation services, including victim-offender conferencing, family group conferencing, and victim-offender mediation, at the post-sentence stage.  The services offered by RJU recognise that after a serious criminal offence, victims, offenders, and family members will often still want:

· answers as to why they were victimised

· to give or receive an apology

· to talk things through with the other party

· to work out a way to repair the harm or damage done

· to be able to give or receive support in solving the situation.

The purpose of RJU is to assist both parties by:

· contacting both parties to see if they wish to meet

· arranging and facilitate such a method in a safe and neutral place

· helping people arrange their own support systems

· creating an environment in which all maters are considered, solutions are explored, and an agreement can be reached

· assisting with follow-up arrangements as necessary. 

In addition, RJU can arrange victim-offender mediation in which a trained mediator acts as a ‘go-between’ between a victim and the offender to establish whether contact might take place between them, and if so, on what terms.  Victim-offender mediation assists victims and offenders to clarify their needs and wishes about the issue of future contact, and to determine practical details in relation to that contact.  In this way, the process offers protection to both victims and offenders who are likely to come in contact with each other.  

CSNSW has been offering restorative justice practices for over ten years which are available state-wide. It reports that the overall response to restorative justice at the post sentence stage has been positive.  This year, CSNSW, in conjunction with the University of NSW, will commence an evaluation of its restorative justice program.  The evaluation will examine what type of issues between victims and serious offenders are best handled by restorative justice processes at the post-sentence stage, and what immediate and longer-term benefits do restorative justice processes bring to victims, offenders, their families and communities.  

Recommendation 4: ‘That, initially on a trial basis, the eligibility restrictions currently placed on circle sentencing and youth justice conferencing be relaxed so as to include some of the less serious sex offences that are presently excluded’.
The Government supports further consideration of this recommendation.  

Currently, persons charged with sexual offences are excluded from the operation of all restorative justice processes in NSW other than the post-sentencing conferencing offered by CSNSW.  

In its Report, the NSW Sentencing Council noted that as a result, there may be some minor offences which are dealt with by the Local Court or Children’s Court which, depending on the circumstances of their commission, might be better dealt with through early intervention restorative justice processes.
  

In addition, the Council noted that based on the model currently operating in Canada, Circle Sentencing with its healing and holistic approach, could be a feasible and appropriate option to address the issue of child sexual abuse within Australian Aboriginal communities since the victims tends to be related to or known to their offender. 

Although generally the aims of restorative justice programs are focused on restoring the offender-victim relationship and reintegrating the offender into his or her community, the Council held that their use would be “inappropriate for the more serious forms of sexual offender” and “more likely to be beneficial in relation to familial offenders where the family wish to maintain that relationship, to juvenile offenders where early intervention can have a particular impact on recidivism and to offending within closely related Aboriginal communities where the strong cultural element and local community involvement are thought to have particular significance”.
  

However the Council acknowledged that critics have argued that the diversionary purpose of restorative justice may lead to sexual assault being treated less seriously and tend to reinforce the offending behaviour.

The NSW Government has carefully considered the Sentencing Council’s recommendations, and the submissions made by both government and non-government stakeholders during the consultation phase.  Many of the submissions received expressed some support for less serious sexual offences, such as indecent assault and act of indecency, to be encompassed in the Youth Justice Conferencing scheme.  There was also some support for Circle Sentencing to be expanded to include less serious sex offences.  Submissions were also received that expressed caution at the expansion of restorative justice programs to sexual offences and did not support the Sentencing Council’s recommendation.  

Recently, the Australian Law Reform Commission and the NSW Law Reform Commission specifically examined restorative justice in the family violence and sexual assault context in a Consultation Paper released as part of their joint reference “Family Violence: Improving Legal Frameworks”.  The Commissions have not yet finalised their Report, however, the preliminary view expressed in the Consultation Paper, released in April 2010 in relation to restorative justice and sexual offences, was:

The use of restorative justice practices for sexual offences, however, appears to the Commissions to be inappropriate generally.  The dynamics of power in a relationship where sexual offences have been committed make it very difficult to achieve the philosophical and policy aims on restorative justice in that context.  The Commissions consider that restorative justice processes carry a high risk of secondary victimisation for victims of sexual offences 

However, the Commissions noted that some Australian jurisdictions do not exclude sexual offences from their restorative justice programs.  For instance, conferencing for sexual assault takes place for juvenile sexual assault offenders in South Australia and Queensland.  In light of this, one of the consultation questions that the Commissions asked in their Consultation Paper was:

Is it appropriate for restorative justice practices to be used for sexual assault offences or offenders?  If so, what limits (if any) should apply to the classes of offence or offender? If restorative justice practices are available, what safeguards should apply.

The Commissions agreed with a recommendation made by the Victorian Law Reform Commission, which had also previously considered this issue, that appropriate models need to be “based on rigorous research”.  The Commissions noted that the Victorian Law Reform Commission and the Victorian Parliament Law Reform Committed both recommended further research in this area.  As such, the Commissions view in the Consultation Paper was that it was “premature to make proposals” in this area given “current and proposed development”, and the issue should be “revisited at a later stage”.

The Government notes that the DJAG has separately undertaken to review the exclusions and inclusions of offences covered by the Young Offenders Act 1997 as part of the Government Response to the Noetic Group’s Strategic Review of the New South Wales Justice System which recommended that: “The Department of Justice and Attorney General review the Law Reform Commissions’ recommendations regarding specific exclusions and inclusions of offences covered by the Young Offenders Act 1997”.
  
In light of the ongoing work being done in this area, the NSW Government considers that it is appropriate to await the Commissions’ findings on this issue.  In addition, DJAG will further examine the appropriateness of restorative justice in the sexual assault context.  

Recommendation 5: That DCS engage in ongoing evaluation of the tools which it employs for risk assessment, over an extended time frame, and with a larger population group, so as to determine their degree of accuracy.  

Recommendation 6: That, as a necessary precondition for any long term use, or extended application of preventive detention, DCS be sensitive to the academic debate concerning sex offender assessment tolls with a view to identifying any superior models that may emerge.  

The Government supports both these recommendations.

CSNSW is represented on the Corrective Services Administrators National Working Party for the Treatment and Management of Sex Offenders.  This National Working Party was established in May 2005 in recognition of the significant challenges faced by correctional agencies across Australia in managing high risk sexual offenders.  The National Working Party has been endorsed by the Corrective Services Ministers Conference.  

The mandate for the work of the National Working Party is driven by a set of eight national commitments, which highlight the critical priorities of jurisdictions in relation to the treatment and management of high risk sexual offenders.

The national commitments are:

	National Commitment 1

The collaborative examination of best-practice management of sexual offenders in custody and the community.
	National Commitment 5

Inter-jurisdictional participation in identifying, acquiring and developing the workforce to meet the need of managing and treating sexual offenders.

	National Commitment 2

The collaborative examination of best-practice treatment and assessment of sexual offenders, including mandatory treatment.
	National Commitment 6

A commitment to the exchange of expertise, material, tolls and methodologies in relation to the treatment and management of sexual offenders.

	National Commitment 3

Inter-jurisdictional collaboration on the development of best model assessment in informing court decisions about sexual offenders.
	National Commitment 7

A commitment to effective long term whole of government management of sexual offenders in the community.

	National Commitment 4

Inter-jurisdictional collaboration in research and evaluation, including in validating assessment tools and methodologies, particularly for indigenous and special needs offenders.
	National Commitment 8

A commitment to the consideration of research and evaluation to inform public debate and the direction of policy on the management of sexual offenders.


As can be seen, National Commitments 2 and 3 relate to best practice assessment of sex offenders.

In addition, CSNSW has advised that currently, the lead role in the National Working Party risk assessment validation is being undertaking by Western Australia Corrections in conjunction with the School of Psychology and Social Science at Edith Cowan University.  As part of this project, CSNSW has provided pooled data from NSW convicted sex offenders.  

CSNSW notes that its primary focus is on operational requirements, rather than as a research body, and that risk assessment validation is a specialised academic field.  However, treatment staff remain informed of current literature and in touch with leading researchers in the fields of assessment and treatment of sex offenders. As part of its continual improvement approach to the assessment and treatment of sex offenders, CSNSW regularly evaluates its assessment methodologies in line with academic debate and conclusions.  CSNSW also employs a researcher whose primary focus is sex offenders in addition to its treatment practitioners.

Recommendation 7: That DCS publish material in relation to sex offender treatment programs and their evaluations.

Recommendation 8: That ongoing evaluation of sex offender treatment programs be conducted on a long term basis and with an extended population basis.  

The Government supports both these recommendations.

CSNSW is committed to the long term evaluation of its sex offender treatment programs.  It advises that its staff have authored a number of papers in international journals that relate to the best practice treatment of sex offenders.  For instance, in 2009 CSNSW published its first analysis of the CUBIT program in the international Journal of Offender Therapy and Comparative Criminology.  This research is ongoing, and will be strengthened by the increasing numbers of treated sex offenders through the CUBIT program.  

Other CSNSW practices that have been referenced in recent publications include reviews on whether group or individual treatment is best for sexual offenders, the use of open ended verse closed groups, how to treat categorical denial, how to improve the effectiveness of treatment programs, the evidence for and against the use of maintenance programs and the relative importance of the use of therapeutic communities.

As such, there is a high level of knowledge which underpins the content and delivery of CSNSW sex offender programs.  

CSNSW has also advised that other treatment program evaluation research is planned.  This includes an evaluation of the “deniers program”, the SOP Disability Program, and within-treatment changes at CUBIT/CORE.  An examination of the therapeutic community principles at CUBIT is also underway.  

Recommendation 9: That any move to privatise corrections facilities be accompanied by the provision of sex offender treatment program in those facilities, and if necessary, delivery of those programs by DCS or otherwise funded by it.  

The Government does not support this recommendation.

The Government does not support the provision of all sex offender treatment programs in all prisons.  The Government does not consider that such a practice represents the best use of resources and notes that it is not always possible to recruit the necessary highly specialised staff in all locations.  In addition, inmates can be transferred to prisons where appropriate programs exist.  

However, the Government notes that CSNSW does provide the CUBIT program for approximately 30 sex offenders at the recently privatised Parklea Correctional Centre. 

Recommendation 10:
That consideration be given to the feasibility of extending the registration requirements for sex offenders whose offences have been committed against adults.

Recommendation 11: That any extension of the registration requirements be adopted uniformly by other jurisdictions, particularly in the light of the national registration system.  

The NSW Government supports further consideration of the extension of registration requirement for sex offenders whose offences have been committed against adults and have been subject to either a CDO or ESO under the CSSOA.  

The Sentencing Council’s recommendation is that registration requirements should be extended to cover sex offenders who have offended against adults, and that this approach should be adopted nationally.  However, the inclusion of adult sex offenders on the register would have significant resource implications for the NSW Police Force, whilst diluting the focus on offenders on child sex offenders who are most in need of monitoring in the community.

The intent of the Child Protection Register is to protect children by monitoring all child sex offenders.  Registration of any offenders requires a significant amount of work for the NSW Police Force in monitoring the offenders in the community and ensuring compliance with registration requirements.  The level of monitoring depends on the assessed level of risk for the offender, and an individual case management plan.  Including sex offenders who have solely committed against adults would vastly expand the number of people to be monitored, and reduce the ability of the Child Protection Registry staff to effectively monitor those representing a higher risk.

However, the Government does consider that consideration should be given to allowing the Commissioner of Corrective Services to apply to the Court to require offenders who have been subject to a CDO or ESO under the CSSOA, but who are not required to register under the Child Protection (Offenders Registration) Act 2000, for instance because their offences only involve adult victims, to comply with reporting requirements upon the expiry of their ESO or CDO for a certain period.  As CSNSW is the agency which is responsible for the management of serious sex offenders whilst on CDOs or ESOs, it is appropriate that CSNSW is the agency that makes the application for the offender to go on the register.  As this will only apply to a very limited class of offenders, the additional burden placed on the NSW Police Force by this requirement can be effectively managed.  It is noted that further consultation between CSNSW and the NSW Police Force will be required to further progress this recommendation. 

In relation to uniformity amongst jurisdictions on this issue, the Government considers that uniformity and mutual recognition of registration and reporting in relation to the registration of child sex offenders is its paramount concern.  As there is no uniform practice in relation to the registration of offenders convicted of adult sex offences amongst the Australian States and Territories, it considers that uniformity in relation to the registration of adult sex offenders is of secondary importance to uniformity in relation to the registration of child sex offenders. 

Recommendation 12: That in the case of first time offenders who are aged under 18 years, the Court have a discretion at the time of imposing sentence to excuse the requirement for registration.  

The Government notes that this recommendation is currently being considered by the inter-agency Sexual Offences Working Party, established by the government in 2009 and chaired by Justice Elizabeth Fullerton.  The Working Party consists of senior representatives from the NSW Police Force, ODPP, Legal Aid NSW, Public Defender’s Officer, Judicial Commission, DJAG and the LEPB within DPC.  The Government will await the recommendation of this Working Party before deciding whether to support this recommendation.  The Sex Offences Working Party is due to report back to the Attorney General by the end of the year. 
Recommendation 15: That if non-participation in a program while in custody is be used as a ground for a CDO, that it is necessary that the State ensure that such programs are available and accessible for offenders, prior to the expiry of the non-parole period.

The Government partially supports this recommendation.

CSNSW aims to make sex offender programs accessible to an offender prior to the expiration of the offender’s non-parole period.  The new CUBIT facility at Parklea Correctional Centre provides an additional 30 placements for sex offenders to complete the CUBIT program.  In addition, it is planned to also offer CUBIT in the yet to be constructed maximum security additions to Cessnock Correctional Centre. However, despite the expansion of places offered in CUBIT to sex offenders, this recommendation will not be met in every case for reasons outside the control of CSNSW.

For example, an offender may have too short a sentence available between the time of sentence and the non-parole period expiry. This could occur where the offender has undergone a lengthy period of remand in custody and the sentence is backdated, or where an offender has been a forensic patient but on being found fit to be tried has had a short sentence imposed in consideration of the time spent as a forensic patient.  Another example would be the relatively common situation in which an offender refuses to accept a place in CUBIT but later decides it is in his or her interest to participate, but by that time, all current places are occupied and the offender is therefore forced to take a later place in the waiting list. 

In addition, CSNSW notes that an application for a CDO would never be made prior to the expiry of an offender’s non-parole period.  In circumstances where CSNSW is of the view that an offender has not completed programs that are necessary for him to adapt to normal lawful life in the community, then CSNSW would raise that issue at the time of the State Parole Authority’s consideration for release to parole.  Any decision to apply for a CDO would only occur after a decision had been made to refuse parole.  That is, applying for a CDO is not in contemplation at the time of expiry of the offender’s non-parole period.  If parole has been refused, there is usually sufficient time for an offender to complete a program prior to the expiry of his head sentence if he or she wished to.  

Recommendation 16: That such programs be sufficiently flexible to accommodate those offenders who have practical difficulties in participating in those programs, subject always to their being capable of leading to gains equivalent to those deliverable under CUBIT.  

The Government partially supports this recommendation.

CSNSW commenced a program for offenders who deny their offence in September 2009 and a program for sex offenders with intellectual disabilities in November 2009.  

These two new programs significantly increase the flexibility of sex offender treatment programs offered by CSNSW.  However, CSNSW notes that in the past it has been required to provide a sex offender program for an offender who would not mix with paedophiles.  It also had to develop (although was not required to implement), a program for a sex offender who also exhibited serious personality disorder traits.  CSNSW notes that it will not always be possible within its resources to provide infinitely flexible programs to cater for the many individual needs of offenders.  

Recommendation 17: That if sex offender programs are only to be provided in certain correctional centres, whether run by DCS or by private operators, potential candidates for a CDO or ESO be transferred to such centres within a time frame that will permit their participation in a program, prior to the expiry of their non-parole period. 

The Government partially supports this recommendation.

The new CUBIT program operating out of Parklea Correctional Centre caters for offenders at all stages of their sentence.  This means that offenders can now participate in the program at an early stage of their sentence.  However, CSNSW notes that the decision to provide CUBIT towards the end of an offender’s sentence, as takes place at the Metropolitan Special Purpose Centre (MSPC) CUBIT program, was made because it was considered more effective to implement intensive therapeutic treatment and relapse prevention training nearer to the date of release.  CSNSW is therefore evaluating the effectiveness of providing CUBIT at an earlier stage of an offender’s sentence which will also examine the resource implications as additional maintenance programs will have to be provided for offenders who complete CUBIT early on in their sentence.  

However, whilst CSNSW ensures every effort is made to identify relevant offenders early in their sentence and encourage them to attend programs, it is not possible to accurately identify sex offenders who should be subject to an application under the CSSOA until the final stages of their sentence, which is usually after the expiry of their non-parole period.  This is because under the CSSOA, the Court must consider the risk posed by the offender at the time of his release from custody at the end of his sentence when he would otherwise have no supervision. CSNSW identifies potential candidates 12 months out from the expiry of their sentence, not prior to the expiry of their non-parole period.

Recommendation 19: That DCS, Justice Health, the Mental Health Review Tribunal and the Guardianship Tribunal consult with the aim of achieving coordinated interagency arrangements for the more effective management of sex offenders with cognitive or mental health impairments.  

The Government supports this recommendation.

The Government recognises that the effective management of sex offenders with cognitive or mental health impairments within the community demands a coordinated approach from multiple government agencies.  In order to enhance coordination between affected agencies, the Government will establish a Working Party to examine the interaction between the management of sex offenders with cognitive or mental heath impairments under the CSSOA, Mental Health (Criminal Procedure) Act 1990, Mental Health Act 2007, or as a person under guardianship within the meaning of the Guardianship Act 1987 and to make recommendations on areas for reform such as the development of a Memorandum of Understanding between all agencies.

The Working Party will comprise representatives from the Department of Health, Justice Health, the Aging Disability and Home Care Division and Housing NSW within the Department of Human Services, CSNSW, the Public Guardian, the NSW Trustee and Guardian and Legal Aid NSW.  The Working Party will be chaired by the Attorney General’s Division within DJAG. 

Recommendation 14: That the Government establish a Working Party consisting of representatives from the Department of Health and Justice Health, the Aging, Disability and Home Care Division and Housing NSW within the Department of Human Services, CSNSW, The Public Guardian, the NSW Trustee and Guardian, the NSW Police Force, Legal Aid NSW, and to be chaired by the Attorney General’s Division within DJAG.  The Working Party is to examine the interaction between the management of sex offenders with cognitive or mental health impairments under the CSSOA, Mental Health (Criminal Procedure) Act 1990, Mental Health Act 2007 or as a person under guardianship within the meaning of the Guardianship Act 1987 and to make recommendations on areas for reform such as the development of a Memorandum of Understanding between agencies.  

Part 3: Serious Violent Offenders

3.1
Introduction

During the course of this review, the NSW Premier, Kristina Keneally, instructed CSNSW to conduct an audit of the State’s 750 worst criminals within the NSW prison system as part of the Government’s response to the number of violent and sexual offenders.
  

Offenders to be targeted by the audit were those who showed no signs of rehabilitation or had refused rehabilitation’ and was designed to help the Government identify “so called ‘career’ criminals of a violent nature”. 

The purpose of the audit was to:

· identify which violent criminals are not taking responsibility for their actions; 

· identify which criminals are participating in rehabilitation programs; and

· help determine whether stricter orders should be implemented to keep offenders behind bars. 

3.2
The Results of the Audit

Methodology and Findings

The audit was conducted in two stages.  Stage 1 involved a preliminary review of inmates, based on the records of the Serious Offenders Review Council and the Inmate Classification and Case Management Branch.  The records of the following categories of inmate who were within three years of the expiration of their non-parole period were examined:

· All inmates designated as Serious Offenders within the definition contained in the Crimes (Administration of Sentences) Act 1999.

· All inmates managed by the High Security Inmate Management Committee.

· Any inmate who is not designated as a Serious Offender but who is accommodated in the High Risk Management Correctional Centre.

· Any inmates designated as “Public Interest”. 

Within this list of offenders, any individual who had been identified by CSNSW as a posing a risk of violent re-offending who had not completed treatment was identified.  The review found 27 inmates who had either refused to be assessed for treatment, refused to participate in treatment, been found unsuitable for treatment or had yet to be assessed for treatment. 

The audit also noted that there were a number of other inmates in the system for whom it was premature to conclude that they would pose an unacceptable level of risk to the community but who would need to be re-assessed at a later date.  These included:

· 8 inmates who had partially completed treatment or for whom there had been insufficient time post-treatment to determine whether sufficient treatment gains had been made.

· 12 inmates who had been assessed as suitable for treatment, who were willing to be treated but remained on a waiting list.

· An as yet to be determined number of other inmates who had greater than three years remaining prior to the expiration of the non-parole period. 

Audit – Stage 2

For Stage 2 of the audit, a specialist team of forensic psychologists conducted a closer examination of the files for each of the 27 inmates identified.  The audit was completed on the basis of a review of records held by CSNSW.  It did not involve a clinical interview or a full examination of medical files. The purpose of this was to rank the inmates in terms of their risk of violent re-offending.  The following factors were taken into consideration in assessing risk of violent re-offending: 

· the nature of the offence or offences;

· the inmate’s history of violent offending;

· the inmate’s institutional history;

· the results of psychometric assessments relevant to assessing risk of violent re-offending;

· the inmate’s treatment history; and

· the inmate’s suitability for treatment.

During the course of the review, it was determined that a number of inmates should not be included in the final list of inmates.  This included three inmates who would be deported at the expiration of their sentence, one inmate who had recently agreed to participate in treatment, one inmate awaiting sentencing on further charges and eight inmates who were regarded to be at moderate risk of re-offending.

As a result of the Stage 2 examination, 14 inmates were identified as potentially posing a significant high risk to the community upon release due to their history of violence and lack of intervention through a Violent/ Sex Offender Therapeutic Program.  These inmates fall into six groups with common characteristics:

· Group 1: Serious offenders who refused to be assessed and/or refused to undertake VOTP or CUBIT therapeutic intervention programs when either program would appear relevant for addressing issues of violence.

· Group 2: Serious offenders who to date have been found unsuitable to undertake the VOTP or who are yet to be assessed.

· Group 3: Inmates who are to be reassessed for VOTP intervention having previously been considered unsuitable because of responsivity or poor motivational factors, for example, due to eventual deportation.

· Group 4: Inmates subject to management by the High Security Inmate Management Committee, a sub committee of the Serious Offenders Review Council, but who are not defined as serious offenders under the Act and who have not been assessed for the VOTP. 

· Group 5: Serious offenders assessed as suitable for VOTP or Deniers Program and who are on a waiting list to participate.

· Group 6: Inmates currently undertaking or who have recently completed VOTP. 

Of the 14 identified high risk offenders:

· three offenders were located in Group 1;

· five offenders were located in Group 2;

· one offender was located in Group 3; and 

· five offenders were located in Group 4.

Profile of the high-risk offenders

Not surprisingly, the 14 offenders classified as high-risk are a disparate group. 

The offences, for which these 14 inmates are imprisoned varies from offences involving violence such as robbery and kidnapping through to aggravated and more serious forms of violence i.e. murder. The most serious offences for which the offenders were currently imprisoned included murder, manslaughter, robbery in company, robbery in company with wounding, armed robbery, kidnapping, assault occasioning actual bodily harm, and maliciously inflict grievous bodily harm, reckless wounding, wound with intent to murder and maliciously inflict grievous bodily harm.  

Other characteristics, to the extent the can be generalised were:

1. most offenders were serving sentences in relation to multiple offences; 

2. most offenders had a substantial history of prior convictions or criminal justice interventions

3. most offenders had a history of institutional misconduct involving violent incidents such as assault and property damage;

4. the gender of the offender differs from that of serious sex offences to date.  Of the group of serious violent offenders there were 11 male offenders and three female offenders.  

5. many offenders had intellectual disability and cognitive functioning deficits.  In addition at least four of the inmates were, or had previously been, mentally ill, two had significant intellectual disabilities and one was to become the subject of a guardianship order upon release;

6. the age of the offenders ranges from 23 to 65, with the majority falling between 30 and 59 and the average age being 44 years; 

7. six offenders were in custody after having completed their parole periods, and one offender was returned to custody to serve the balance of their parole period.  

3.3
Review of approaches to dealing with violent offenders – Australia 

Amongst the Australian jurisdictions, there are a number of different legislative mechanisms which aim at managing the risks posed by serious violent offenders.  In the main, these do not focus on post-sentence management regimes, such as in relation to serous sex offenders under the CSSOA, but rather involve the use of indeterminate and disproportionate sentencing.

Indeterminate Sentencing

An indeterminate sentence (or indefinite sentence) is a sentence which has no end date even though it may exceed the maximum sentence otherwise available for the offence, but which is subject to periodic review.

Currently, all Australian jurisdictions other than New South Wales and the Australian Capital Territory have the power to impose an indeterminate sentence.  

In NSW, the Crimes (Sentencing Procedure) Act 1999 makes provision for a natural life sentence, which is technically a form of indefinite sentencing, however there is no provision for periodic review or parole.  Under s 61, the Court is to impose a sentence of imprisonment for life “if the court is satisfied that the level of culpability in the commission of the offence is so extreme that the community interest in retribution, punishment, community protection and deterrence can only be met through the imposition of that sentence”.  The offences for which a natural life sentence can be imposed are:

· murder

· serious drug offences involving heroin and cocaine

· aggravated sexual assault in company

· aggravated sexual intercourse with a child under 10.  

By way of example as to how these schemes operate, the Victorian and Queensland schemes are described below.  As noted in the statutory review, both Victoria and Queensland also have separate serious sex offender regimes in place. 

Victoria

In Victoria, Part 3, Division 2, sub-division 1A of the Sentencing Act 1991 (Vic) deals with indefinite sentences.  Under s 18B, the Court may impose an indefinite sentence on an offender in respect of a serious offence if it is satisfied, to a high degree of probability, that the offender is a serious danger to the community because of:

(a) his or her character, past history, age, health or mental condition; and

(b) the nature and gravity of the serious offence; and

(c) any special circumstances.  

In determining whether the offender is a serious danger to the community, the Court must have regard to:

(a) whether the nature of the serious offence is exceptional

(b) anything relevant to the issue contained in the certified transcript of any proceedings against the offender in relation to a serious offence

(c) any medical, psychiatric or other relevant report received by it,

(d) the risk of serious danger to members of the community if an indefinite sentence were not imposed

(e) the need to protect members of the community from the risk referred to in paragraph (d). 

Serious offences include murder, manslaughter, child homicide, defensive homicide, intentionally causing serious injury, threats to kill, serious sexual offences, kidnapping, abduction or detention and armed robbery.  

Under s 18A, the Court does not fix a non-parole period but instead must specify a nominal sentence of a period equal in length to the non-parole period that it would have fixed had the court sentenced the offender to be imprisoned in respect of the serious offence for a fixed term.  The offender is not eligible for parole, but the Supreme Court must review the sentence after the whole of the nominal sentence has been served, and thereafter at intervals of not less than three years on the application of the offender.
 

Queensland

The Queensland provisions are similar to the Victorian legislation.  Under Part 10 of the Penalties and Sentences Act 1992 (Qld) the Court may, instead of imposing a fixed term of imprisonment, impose an indefinite sentence on an offender convicted of a violent offence. Under s 163, before such a sentence is imposed, the Court must be satisfied:

(a) that the Mental Health Act 2000 chapter 7, part 6 does not apply and

(b) that the offender is a serious danger to the community because of:

i. the offender’s antecedents, character, age, health or mental condition; and

ii. the severity of the violent offence; and

iii. any special circumstances. 

In determining whether the offender is a serious danger to the community, the court must have regard to:

(a) whether the nature of the offence is exceptional; and

(b) the offender’s antecedents, age and character; and

(c) any medical, psychiatric, prison or other relevant report in relation to the offender; and

(d) the risk of serious physical harm to members of the community if an indefinite sentence were not imposed; and

(e) the need to protect members of the community from the risk mentioned in paragraph (d). 

At the time of writing the review, a violent offence was generally one that involves the use of violence against a person; and for which an offender may be sentenced for life.  It also includes offenders who counsel, procure, attempt or conspire to use violence.  

However, these provisions are soon to be amended by the passing of the Dangerous Prisoners (Sexual Offenders) and Other Legislation Amendment Bill 2009.  As a result of this Bill, the court will only have to be satisfied that the offender poses a “risk of physical harm” to members of the community, not “serious physical harm” as is presently the case, and the term “violent offence” is to be replaced with the term “qualifying offence”.  This amendment significantly increases the number of offences which may attract an indefinite sentence to include: serious sexual offences, demand with menaces upon agencies of government, murder, manslaughter, attempt to murder, aiding suicide, disabling in order to commit indictable offence, torture, attempting to injure by explosive or noxious substances, robbery with circumstances of aggravation and attempted robbery. 

Similar to the Victorian provisions, if the Court imposes an indefinite sentence, it must identify the ‘nominal sentence’, being the determinate sentence that would otherwise have been imposed.
  The Supreme Court must review the indefinite sentence once the offender has served half the nominal sentence, and thereafter every two years or, if the court gives leave, on the application of the offender.
  At the review hearing, the Court must discharge the offender and sentence the offender for the violent offence for which the sentence was imposed, which must not be less than the nominal sentence and commences the day the indefinite sentence was imposed, unless it is satisfied that the offender is still a serious danger to the community.
 

Disproportionate Sentencing 

A disproportionate sentence is a sentence which specifies an end date, but which is extended beyond that which would be otherwise proportionate to the objective criminality of the specific offence.  Within Australia, disproportionate sentences are available in South Australia, Western Australia and Victoria.  The Victorian and South Australian models have been examined for the purposes of this review.
  

The Sentencing Council examined disproportionate sentencing in its report, noting that:

This form of sentencing has some attractions in that it involves a sentence for a set period, and does not attract the same judicial/administrative consequences that apply under an indeterminate sentencing regime that require ongoing assessment and review.  Moreover, where post-sentence preventive orders are available, a sentence of this kind can operate as an intermediate step, allowing the offender an opportunity to demonstrate rehabilitation.  If he or she fails to respond to the opportunity then a post-sentence preventive detention order can be sought.

Victoria

In Victoria, Part 2A of the Sentencing Act 1991 provides that the Supreme or County Courts may, when sentencing a serious offender for a relevant offence to a sentence of imprisonment:

· must regard the protection of the community from the offender as the principal purpose for which the sentence is imposed; and 

· may, in order to achieve that purpose, impose a sentence longer than that which is proportionate to the gravity of the offence considered in the light of its objective circumstances.  

The provisions of Part 2A apply to a court in sentencing:

· a serious sexual offender for a sexual offence or a violent offence;

· a serious violent offender for a serious violent offence;

· a serious drug offender for a drug offence; and

· a serious arson offender for an arson offence.

South Australia

In South Australia, the Criminal Law (Sentencing) 1988 provides that a Court may declare an offender to be a ‘serious repeat offender’ if:

· the person has, on at least three occasions, committed a ‘serious offence’ in respect of which a sentence was imposed, or if not yet imposed out to be imposed, or

· has on at least, two separate occasions, committed a ‘serious sexual offence’ against a person(s) under the age of 14 years (whether or not the same offence on each occasion); and in each case

· has been convicted of those offences.
  

If the Court convicts such a person of a serious offence, the court has a discretion whether to make a serious repeat offender declaration, but if it is of the opinion that the person’s history of offending warrants a particularly severe sentence in order to protect the community – should make such a declaration. 

If the Court does make a declaration the court is not bound to ensure that the sentence it imposes for the offence is proportional to the offence and any non-parole period fixed in relation to the offence must be at least four-fifth the length of the sentence.
 

A serious offence includes the offences of robbery or aggravated robbery, home invasion, causing a bushfire, damage to property by fire or explosives and serious drug offences.  

3.4
International approaches to dealing with violent offenders 

Canada – The dangerous offender and long-term offender regime

Canada has introduced a two-tier system of dealing with offenders at a high risk of recidivism as set out in Part XXIV of the Criminal Code.
  The scheme is similar to the CDO and ESO scheme set up by the CSSOA in relation to serious sex offenders, however, a dangerous offender or long term offender designation applies at the time of sentencing, and applies to broader category of offences including offences of violence, drug offences, and of, course, sexual offences.  

A dangerous offender designation results in an indeterminate prison sentence with no statutory release date (i.e. preventative detention); however, a dangerous offender is eligible for day parole after four years’ imprisonment and the ordinary parole after seven years.  Dangerous offenders who are paroled are monitored for the rest of their life.  Dangerous offenders who continue to present an unacceptable risk to society will remain in custody.

An offender who is designated a long-term offender will receive a prison sentence of two years or more to be followed, once released to parole, by a long-term supervision order of a maximum duration of 10 years, in order to ensure the offender is monitored in the community (similar to an ESO).
  

The dangerous offender provisions apply to persons convinced of a “serious personal injury offence” which is, according to s 752 of the Criminal Code (Canada): 

(a) an indictable offence other than high treason, treason, first degree murder or second degree murder, involving

i. the use or attempted use of violence against another person, or

ii. conduct endangering or likely to endanger the life or safety of another person or inflicting or likely to inflict severe psychological damage on another person [for example: incest, manslaughter, conspiracy to commit murder, attempted murder, discharging a firearm, driving whist impaired causing bodily harm or death, assault with a weapon or causing bodily harm, aggravated assault, kidnapping, forcible confinement, robbery, arson and weapons or causing bodily harm, aggravated assault, kidnapping, forcible confinement, robbery, arson and weapons or drug trafficking’, and for which the offender may be sentenced to imprisonment for ten years or more, or

(b) an offence or attempt to commit an offence mentioned in s 271 (sexual assault), 272 (sexual assault with a weapon, threats to a third party or causing bodily harm) or 273 (aggravated sexual assault).

Once the judge is satisfied that the underlying offence is a “serious personal injury offence”, then the Prosecution must show that the offender constitutes a threat to the life, safety or physical or mental well-being of other persons on the basis of evidence establishing:

i. a pattern of repetitive behaviour by the offender, of which the offence for which he or she has been convicted forms a part, showing a failure to restrain his or her behaviour and a likelihood of causing death or injury to other persons, or inflicting severe psychological damage on other persons, or inflicting severe psychological damage on other persons, through failure in the future to restrain his or her behaviour; 

ii. a pattern of persistent aggressive behaviour by the offender, of which the offence of which he or she has been convicted forms a part, showing a substantial degree of indifference on the part of the offender respecting the reasonably foreseeable consequences to other persons of his or her behaviour, or

iii. any behaviour by the offender, associated with the offence for which he or she has been convicted, that is of such a brutal nature as to compel the conclusion that the offenders’ behaviour in the future is unlikely to be inhibited by normal standards of behavioural restraint.

Alternatively, the Court may be satisfied by the offender’s “conduct in any sexual matter including that involved in the commission of the offence for which he or she has been convicted, has shown a failure to control his or her sexual impulses and a likelihood of causing injury, pain or other evil to other persons through failure in the future to control his or her sexual impulses. 

There is a presumption of a dangerous offender designation for repeat offenders.  That is, an offender convicted for a third time for a “primary designated offence” is presumed to be a dangerous offender.  The offender can rebut the presumption by providing evidence to the contrary on the balance of probabilities.
 

The long-term offender provisions also apply to offenders convicted of a “serious personal injury offence” or a sexual offence
.  Once the judge is satisfied that the underlying offence is one of these, then the Judge must be satisfied that there is a reason to impose a prison sentence of two years or more, that the offender presents a high risk of recidivism and that there is a real possibility of eventually managing that risk within the community.
 

England and Wales – Dangerous offenders
The Criminal Justice Act 2003 (CJA) provided a new framework for dealing with dangerous offenders in England and Wales by providing for three kinds of sentences once the offender is found to be dangerous within the meaning of the Act. These are: 

· imprisonment for life; 

· an extended sentence; and 

· an indeterminate sentence of imprisonment for public protection (IPP).

In order for an offender to be defined as “dangerous”, the offender must be:

1. convicted of a violent or sexual offence that is specified’ under the Act
; and

2. pose a significant risk to members of the public of serious harm occasioned by the commission by him of further such offences.
  

There remains in England, a mandatory life sentence for murder, and a discretionary life sentence for a range of serious offences.  Under s 225(2) of the CJA, with respect to a dangerous offender, the Court must impose a sentence of imprisonment for life is such a sentence is available for the offence and the seriousness of the offence justifies it.  When imposing a life sentence, the Court must specify the minimum period of time that the person must serve in custody (unless the offence is so serious that incarceration for life is justified by the seriousness of the offence alone, irrespective of the risk to the public) and, upon completing this term, may be released on parole but following his or her release, will be on licence for the rest of his or her life. 

An extended sentence is the least severe of the three types of “dangerous offender” sentences available under the CJA, and is available for all offences prescribed as a “specified” offence, however, the appropriate custodial term for the offence must be at least 4 years, unless the offender has a previous conviction for an offence listed in Schedule 15A
, in which case there is no minimum (although, if the Court finds that the appropriate custodial term should be less than 12 months, the actual term must be fixed at 12 months).  The offender is entitled to automatic release after serving half the custodial term. 

When passing an extended sentence, the Court must fix the custodial term for the offence and then, in addition, must fix the extension period.  The length of the extension period is such that the court considers necessary for the purpose of protecting members of the public from serious harm caused by the offender committing further specified offences.
  The period must not exceed five years for a specified violent offence or eight years for a specified sexual offence and the aggregate of the custodial term and the extension period must not exceed the maximum penalty for the offence.

The United Kingdom Sentencing Guidelines Council (as it was then) wrote, in describing the purpose of the extension period: 

The length of the extension period is not intended to reflect the seriousness of the offence; it is designed to provide greater protection for the public from the commission of further offences.  Therefore, proportionality with the seriousness of the offence is not a primary factor in determining the length of the extension period.  Rather, the objective should be to fix the length of the extension period by reference to what realistically can be achieved within it to secure the offenders’ rehabilitation and prevent re-offending.  In some cases, the court may be able to tailor the extension period to the availability and length of treatment or other programmes.  In all cases the court should consider whether the length of the extension period can be justified by the evidence available.
  

An IPP sentence is an indeterminate sentence in which the offender is liable to be on licence for the rest of his or her life, if, and when he or she is released by the Parole Board after serving a minimum term.  It is available for a ‘dangerous offender’ if he or she has been convicted of a specified violent or sexual offence that is also serious: that is, punishable by 10 years or more imprisonment, and the sentence merits at least four-years determinate sentence.  

Under an IPP sentence, there is a minimum tariff of two years, but no minimum tariff if the offender has a conviction for an offence.  When setting a minimum term, the Court should identify the specified notional determine sentence, taking into account the seriousness of the offence and associated offences and any appropriate reduction for a plea of guilty.  The notional determinate sentence should not be greater than the maximum penalty for the offence.  Once the offender has served the minimum term, he or she will not be released on licence unless the Parole Board is satisfied that it is no longer necessary for the protection of the public that he or she should be confined.

The offender will remain on licence for the rest of his or her life unless the licence ceases to have effect.  The offender may apply for the licence to cease to have effect ten years after his or her release from custody, however, the licence will not cease to have effect unless the Parole Board is satisfied that the licence is no longer necessary for the protection of the public.
  
The reforms created by the CJA, and in particular the creation and implementation of the IPP indeterminate sentence, have been widely criticised in the United Kingdom.  In a joint inspection by HMI Probation and HMO Prisons released in March 2010, the Chief Inspectors of Probation and Prisons wrote:

The wide scope of these sentences means that there will continue to be a huge number of such prisoners that neither the probation service nor the prison system currently have the capacity to handle effectively.  They also place a considerable burden on an already stretched Parole Board.  We consider that the present position is unsustainable.  This suggests the need for a major policy review at Ministerial level.  Such a review would need to consider whether the resources needed to manage these sentences properly are proportionate to the benefits they might achieve.
  

The report noted that by 31 December 2009, 5,788 individual had received a sentences of IPP, of whom only 99 had been released (and 24 of these had been recalled) and that prisoners serving sentences for IPP now constituted about one in fifteen of the total prison population.  

A report by the Prison Reform Trust released in June 2010 was even more critical of the reforms, calling the IPP “one of the least carefully planned and implemented pieces of legislation in the history of British sentencing” and noting that “projections about levels of use were totally inadequate and, as a consequence, the resources required to implement the sentence were far too limited”.
  The authors argued:

The creation of the IPP sentence lowered the dangerousness threshold very significantly: in other words, many more people now qualified as dangerous, and were thus deemed in need of indeterminate imprisonment, than hitherto (even if, as we shall see, the sentence was subsequently amended to shift the dangerousness threshold upwards again, to a degree).  And at the same time as entry into indeterminate sentencing was vastly expanded, release from the new indeterminate sentence was made extremely difficult.  A variety of factors underlie the problems with release, including the practical constraints on the work of the Parole Board an interventions in prisons and – most significantly – the inherent difficulty of demonstrating reduced dangerousness, especially in the increasingly risk-averse culture that now permeates decision-making in criminal justice.

The result is that ever-increasing numbers of people are now serving IPP sentences from which they seemingly have little prospect of release, with major consequences for the Prison Service and for justice.  It can, of course, be argued that if the creation of the IPP sentence has resulted in may of those convicted of violent and sexual offences being held in custody for much longer than they otherwise would be, this brings benefits in terms of crimes prevented through the incapacitation of these individuals.  However, we shall argue that while it is difficult to put a price on improved public safety, the benefits of the IPP sentence are outweighed by the very considerable costs – taking account not only the additional costs borne by the over-stretched Prison Service, but also the costs of injustice. 

The Prison Reform Trust acknowledged that there are “undoubtedly some benefits that may have accrued in terms of crimes prevented” by the introduction of the IPP, however, the report also pointed to some of the considerable costs which were not just financial.  They relate to: 

· limited ability to predict risk accurately; 

· limited ability to reduce risk; 

· limited resources to achieve those reductions in risk that are possible; and

· limited Parole Board capacity and risk averse decision-making.

All of the above matters are factors which are relevant to any policy shift in relation to violent offenders in NSW, and NSW can learn from the problems faced in England and Wales and its introduction and implementation of the IPP.  

England and Wales – Violent Offender Orders 

Another tool to manage offenders at risk of violence that the English Government has introduced are Violent Offender Orders (VOOs).  The Home Office’s Guide to Violent Offender Orders describes a VOO as follows:

Violent Offender Orders (VOOs) are a risk management tool.  They are designed to help the Police Service protect the public from violent offenders who have been released from prison and are no longer subject to the statutory supervision available under licence or Hospital Order/supervision Order but who continue to pose a risk of serious violent harm.  A VOO places certain restrictions on the activities of those offenders to help the Police Service reduce and mange that risk.
  

VOO’s are only available to a limited class of offenders – described as “qualifying offenders”.  A qualifying offender must be 18 years of age or over and have been convicted of a specified offence and either:

· a custodial sentence of at least 12 months was imposed for the offence;

· a Hospital Order was made; or

· the person has been found not guilty of a specified offence by reason of insanity or the person has been found to be under  disability and as a consequence the court imposed either a Hospital Order (with or without a restriction order) or a Supervision Order. 

The following offences are specified offences for the purposes of VOOs:

· manslaughter

· soliciting murder

· wounding with intent to cause grievous bodily harm

· malicious wounding

· attempting to commit murder or conspiracy to commit murder

· corresponding offences under a relevant service offence including any offence under s 70 of the Army Act 1955, s 70 of the Air Force Act 1955, S 42 of the Armed Forces Act 2006 or s 42 of the Armed Forces Act 2006.  
In addition, in certain circumstances a person can also be a qualifying offender of they have committed an offence outside England and Wales.  

It is noted that the offence of murder is not listed as a specified offence as in England and Wales.  Conviction for murder carries a mandatory life sentence; on release the individual is subject to licence until their death.  

An application for a VOO is to be made by the Police if it appears to the Police Service that the offender has acted or behaved since they became a qualifying offender in a way to give reasonable cause to believe that they pose a risk of serious harm to the public that they could commit a further serious violent offence and therefore it is necessary for a VOO to made.  Evidence of the risk that the individual poses must be placed before the Court in an appropriate risk assessment.  

Under a VOO, the offender can be prevented from:

· going to any specified premises or any other specified place (whether at all, or at or between any specified time or times);

· from attending any specified event; and

· from having any, or any specified description of, contact with any specified individual. 

In addition, a person the subject of a VOO must comply with strict notification requirements relating to the Police Service which include: 

· making an initial notification;

· notifying a change of details’

· making annual re-notifications;

· making weekly notifications when an offender has no home address;

· complying with any notification requirement relating to foreign travel; and

· allowing a police office to take their photograph or fingerprints as part of their notification.  

A VOO has effect for a period of no less than two years and no more than five years unless it is renewed or discharged at an earlier period. 

A breach of a prohibition/restriction/condition/notification requirement is a criminal offence with a maximum penalty on indictment of five years’ imprisonment and/or a fine. 

The VOO regime appears a hybrid of the Child Protection Register and Child Prohibition Orders as it exists in NSW under the Child Protection (Offenders Registration) Act 2000 and Child Protection (Offenders Prohibition Orders) Act 2000.  That is, it contains the notification and reporting requirements of the Child Protection Register with the prohibitions contained under a Child Protection Prohibition Order.  

The Home Office guide to the orders includes the following case-study to demonstrate how a VOO might be used.

Mr C is overheard making threats about his ex-wife in public.  The Police Service checks (on ViSOR and the PNC) and determines that the individual is a qualifying offender, having previously been convicted of attempted murder (he tried to kill his ex-wife) but no longer subject to statutory restrictions.

Mr C’s previous conviction raises enough concerns from a public protection angle to prompt the Police Service to investigate these threats but it initially determines that they are unsubstantiated.  However, the Police Service continues to receive reports of the offender making threats against his ex-wife, and raging about her while drunk in some of the local bars.  Soon after, the police are called to a disturbance outside the ex-wife’s house.  Mr C is yelling at neighbours that he must get into the house.  The neighbours are unable to calm Mr C and begin to fear for their safety.  The police arrive on the scene where Mr C is now raging with absolute fury about his ex-wife and is clearly very heavily intoxicated.  The police determine at this state that a VOO application should be made to protect the public from serious violent harm.  They do so after establishing he is a qualifying offender (based on his previous conviction) and based on their operational judgement emerging from his continuous threats and the disturbance. 

While initial instructions are being sent to the Force Solicitor, the ex-wife calls the police because Mr C has been seen several times during the day and later that night outside her house.  Separately Mr C’s neighbour calls the police, concerned about hi drinking, behaviour and the alarming hatred that he has been showing towards his ex-wife, particularly while drunk.  The neighbour tells the police that, while drunk and raging about his ex-wife, Mr C started to yell about buying a heavy iron bar to finish the job.  The Police Service immediately applies for a VOO and an interim VOO to provide immediate protection.  Mr C is restricted from going to the street where his ex-wife lives, or making director or indirect contact with her.
  
In NSW, Police would be able to apply for an Apprehend Personal Violence Order under the Crimes (Domestic and Personal Violence) Act 2007 in order to address the risk posed by Mr C in the above scenario.  

The legislation creating VOOs came into force on 3 August 2009, and as such it does not appear that the success of such orders has been evaluated.  In any event, given that the order of a VOO is no less than two years, presumably no offender the subject of a VOO has yet to complete his or her order.  It is, however, difficult to recommend equivalent orders be introduced in NSW without any analysis of this kind, especially given the broad application of the Crimes (Domestic and Personal) Violence Act 2007 (NSW).  

3.5
Violent offenders – the way forward in NSW 

Consideration of violent offenders formed part of the Review after it had commenced.  The Review has not therefore had the benefit of submissions and public discussion on the issues which arise.  What has been apparent in the statutory review process is that the CSSOA, whilst of limited application, has been utilised to manage a number of serious sex offenders.  Many of the forensic and legal issues which have been considered arise from the sexual nature of the offending; i.e. the risk arising from the nature of the offending; the treatment available and the profile of offenders.  This imposes limitations on the extent this Review can assist in a consideration of serious violent offenders.  Serious violent offenders are a more diverse group and whilst the extent of the risk may be on a par, a subject which this review cannot comment on, the nature of this diverse group is wide and varied, requiring a multi-layered response.  It may be that a regime of CDOs and ESOs could be part of that response, however, taking the findings of the audit into account, other responses may also be valid and the benefits and impact of their approaches should be the subject of more detailed examination.  

A more detailed examination of the risks posed by serious violent offender’s would allow consultation and a review of the success and nature of responses and programs in other jurisdictions.  It should also consider the following issues: 

Indeterminate and Disproportionate Sentencing

First, the issue of violent offenders has generally been dealt with by way of indeterminate or disproportionate sentencing.  This is true even for jurisdictions who have similar legislation to the CSSOA in relation to serious sex offenders, such as Victoria and Queensland.  However, both these forms of sentences were rejected by the NSW Sentencing Council in its recent report in relation to serious sex offenders.  Although it is likely that the policy arguments that dissuaded the Council from recommending these sentences in relation to serious sex offenders are likely to have some force in relation to violent offenders, it is considered that the Sentencing Council should be given the opportunity to examine the use of indeterminate and disproportionate sentences in relation to serious violent offenders.  

There is in fact currently in NSW a form of disproportionate sentencing technically available that would be capable of utilised in relation to serious violent offenders: the Habitual Criminals Act 1957 (NSW).  If a decision is made to deal with serious violent offenders in another way, this Act should be repealed.  This is in line with a recommendation by the NSW Law Reform Commission who recommended its repeal in 1996, noting that there had been “little use of the provisions in recent years”, and that the belief which underpinned it was “no longer appropriate” or was “provided for in other ways”.
  

The Habitual Criminals Act 1957 provides that an additional sentence may be imposed on an offender declared to be an “habitual criminal”.  In order to pronounce a convicted person an habitual criminal, a court must be satisfied that the person:

· is at least 25 years of age; and

· has served, on at least two occasions previously, separate terms of imprisonment as a consequence of convictions for indictable offences (not being indictable offences dealt with summarily without consent).
 

Before making such a pronouncement, the Court must also be satisfied that “it is expedient with a view to such person’s reformation or the prevention of crime that such person should be detained in prison for a substantial time”.  The pronouncement follows the sentencing for the offence the person is being sentenced in relation to, and the offender, once declared an habitual offender, must be sentenced to a concurrent term of at least five and not more than fourteen years. 

Despite the Law Reform Commission’s recommendation, and its infrequent use, the Habitual Criminals Act 1957 has not yet been repealed and is still the law in this State.  Indeed, it was used as recently as the year 2000, and subject to High Court comment in 2005.
  Therefore it would be appropriate in any further analysis of the post-sentence management of serious violence offenders, to reconsider its repeal, particularly if any legislative developments are recommended in this area.  

Identifying Violent Offenders

Second, in addition to these technical issues, any identification of a solution must consider the nature of the offending and the offender.  Serious sex offenders are certainly not part of a homogenous group, however, there are at least some common themes that can be identified.  For instance, the method of offending, the choice of victims, the grooming behaviour, the distortion of relationships, and the eventual abuse of power that such offending entails.  As such, there is a clear category of serious sex offences that the serious offender must have at one point committed, and which must be at risk of committing again before an order under the CSSOA can be made.  Put another way, the offender must not be at risk of committing offences at large, but rather a serious sexual offence.  

However, the results of the audit of serious violent offenders show no such common thread amongst the offenders found to be “high-risk”.  As such, it is more difficult to mandate what would be an appropriate way of managing such risk in the community; and difficult to predict exactly what type of offence is being prevented.  Of course, if a risk assessment demonstrated that an offender who had been convicted of murder was at a high risk of committing another murder, then that would appear to be a relatively simple task for the court in assessing whether or not measures were needed to protect the community, however, this will not usually be the  case.  The sheer variety of offences committed by the audit group of 14 demonstrates that there is no clear group of offences in which violent offences have been convicted of, or indeed are at risk of committing in the future.  

This point is an important one.  In Fardon v Attorney-General (Qld,)
 the High Court case that upheld the validity of the Queensland serious sex offender legislation, Gummow J opined in support of its validity: 

First, the factum upon which the attraction of the Act turns is the status of the appellant to an application by the Attorney-General as a “prisoner” (s(5)(6) who is presently detained in custody upon conviction for an offence of the character of those offences of which there is said to be an unacceptable risk of commission if the appellant be released from custody.  To this degree there remains a connection between the operation of the Act and anterior conviction by the usual judicial processes.  A legislative choice of a factum of some other character may well have imperilled the validity of s 13”.
 

The question that needs to be further examined is, what offences would constitute “serious violent offences”.  And, in any consideration of this question, the experience of England and Wales in relation to the 96 offences that can qualify someone for a an IPP sentence, and the extreme numbers of prisoners now serving such sentences, should be heeded.  Any preventative detention model should only be reserved for a very small, but truly dangerous, group of offenders. 

Treatment Options

Further analysis of the historical reconviction rates of serious violent offenders should be undertaken.  This may help to better identify the particular cohort of violent offenders who are at risk of committing further serious violent offences and the particular offences they are at risk of committing.  Continuing analysis of the literature and evaluation of risk assessment and treatment options for violent offenders also needs to occur, in this regard.

In relation to serious sex offenders, there are common treatment options, such as CUBIT, CORE and anti-libidinal medications, which go some way to addressing the causes and risks associated with such sexual offending.  In this way, the rehabilitative objects of the CSSOA are met.  However, further analysis of the treatment options for serious violent offenders, and the gains made by offenders participating in such options, such as the Violent Offender Treatment Program (VOTP) would have to be undertaken in order to ensure that the rehabilitative purpose of legislation similar to the CSSOA was capable of being achieved.  The availability of such programs, and whether or not they were suitable for a variety of different offenders, also has to be looked at.  The recommendations made by the Sentencing Council that related to the management and treatment of sex offenders within and outside of custody, as discussed in this report, are all relevant to the treatment of serious violent offenders.  

The Prison Reform Trust’s examination of the English IPP sentence, noted that many of the prison-based psychologists, prison governors and senior Prison Service officials whom they interviewed, noted that it is “particularly difficult for a prisoner to demonstrate that he is no longer dangerous when his risks have only been addressed in a custodial setting – since this is a highly artificial environment in which individuals do not have opportunities to face and learn to deal with many of the triggers of their dangerous behaviour.”  In this regard, the Prison Reform Trust noted that “open prisons potentially have a very important role to play in preparing IPP prisoners for possible release”.  The results of the serious violent order demonstrated that many of the serious violent offenders had institutional misconducts; however, this is no guarantee that taken out of a prison environment the offender may in fact not relate differently, and, if having completed an intensive therapeutic program, be able to better deal with their anger management outside a prison situation. 

Availability of Responses for Female Offenders

In addition, the audit of serious violent offenders noted that there are currently limited opportunities for female inmates to undertake intensive therapeutic programs to address violence whilst in custody.  Of the high-risk female offenders, non-intensive therapeutic programs, which are currently available, had occurred in all but a few cases.  The audit noted that the majority of female serious offenders have demonstrated a preparedness to engage in programs now available.  CSNSW has advised that intensive therapeutic program interventions for violent female offenders are currently being developed, and it is anticipated that a female violent offender treatment program will be available from the second half of 2011 at South Coast Correctional Centre.  However, the provision of appropriate treatment options for female serious violent offenders is an important consideration in this discussion, especially considering that female offenders formed 21% of the group of high risk offenders. 

Complex Needs

An assessment also needs to be undertaken of whether addressing underlying common factors separately, or in conjunction with other options would assist in the management of these offenders.  The audit revealed a disproportionate number of mentally ill and cognitively impaired offenders.  Supervised transition to the community, monitoring and ongoing therapy are a combination of responses that could be considered in any analysis of how best to deal with this cohort of serious violent offenders.  

Multi-Agency Responses

In this regard multi-agency management approaches may be particularly appropriate Examples include the Child Protection Watch Team, which monitors child sex offenders across NSW, and the Victorian Multiple and Complex Needs Initiative (MACNI) which provides a model for the multi-disciplinary management of people who may benefit from more active involvement of a range of agencies in providing supervision and support (in the case of MACNI clients, those who have a cognitive impairment).  In the UK, the criminal justice response to managing violent and sex offenders is also supported by the Multi-Agency Public Protection Arrangements (MAPPA).  MAPPA assesses and manages sexual and violent offenders whilst on licence, subject to an extended sentence on supervision, or offenders who have reached the end of their sentence but are still considered to be at risk of serious offending.

Parole Conditions
Importantly, approaches to dealing with serious violent offenders should form part of a broader examination of the purposes of parole, and in particular in relation to inmates who are nearing the completion of a lengthy full-time sentence and have not yet been released to parole.  A higher level of supervision and support in the community at the conclusion of a parole period will surely assist in the offender’s reintegration into society.

Under s 135(1) of the Crimes (Administration of Sentences) Act 1999 the Parole Authority “must not make a parole order for an offender unless it is satisfied, on the balance of probabilities, that the release for the offender is appropriate in the public interest”.  The State Parole Authority Guidelines provide guidance as to its approach in relation to inmates nearing completion of full time sentences, this section provides:

In cases where an inmate has been consistently refused parole for poor performance and/or refusal to address offending behaviour etc. and is nearing completion of the sentence, the interests of the community can sometimes be served by releasing the inmate on parole for the balance of the sentence to monitor the offender’s behaviour and provide assistance with reintegration into the community.

Factors for consideration before proceeding to grant parole include:

(a) The likelihood of the inmate accepting and complying with parole supervision requirements’

(b) The risk of re-offending during the supervision period;

(c) The benefits to the community, if any, of granting parole for a short period.

Where an inmate is considered a high risk of re-offending, is a high impact offender (particularly sex offenders and violent offenders) and is unlikely to accept assistance and comply with supervision requirements, the interests of the community are unlikely to be served by release on parole, even for a short period of time.  Release to parole in these circumstances could rend the Authority liable to justified community concern. 
However, as it is acknowledged that the supervision that forms the basis of an ESO is over and above that generally offered on parole, it may be that a similar form of supervision could also form the basis of release to parole.  For instance, this could involve an increased use of electronic monitoring in relation to these high-risk offenders.

1.6
Conclusion

It is timely, given the recent developments in the treatment and post-sentence management of sex offenders to now conduct a detailed examination of the post-sentence management of serious violent offenders released into the community.  

In Fardon v Attorney-General
, Gleeson CJ noted that “the way in which the criminal justice system should respond to the case of the prisoner who represents a serious danger to the community upon release is an almost intractable problem”.
  The issue has inherent complexities; there are a lack of common characteristics shared by the serious violent offences identified from the audit, there has been a lack of public consultation and debate on the issue, and there has been a variety of responses in other jurisdictions.  The issues how best to deal with high risk serious violent offenders should not be limited to the existing responses to serious sex offenders.  It requires further consultation, public discussion and engagement with a broad range of government agencies to develop a multi faceted responses to those offenders which protects the community through addressing the underlying causes of offending with a framework aimed at protecting the community. 

The Review has not come to any final conclusion on reforms that should be introduced in NSW in this context.  Instead, the Review proposes that the issue should be referred to the NSW Sentencing Council, to further investigate the matter, undertake public consultation, and analyse the risks and benefits associated with any proposal, including resource implications.  The Review recommends the following draft Terms of Reference to assist the Sentencing Council in its examination:

1. Advise on the most appropriate option for the post-sentence management of serious violent offenders having regard to:

i. Criminal justice responses including indeterminate sentences, disproportionate sentences and preventative detention models.

ii. Human service responses including multi-disciplinary teams (whether government or non-government) which aim to provide a holistic approach to the management of serious violent offenders within the community taking into account any mental health issues, cognitive impairment deficiencies, drug and alcohol dependencies. 

iii. An examination of the treatment options available in custody and offender’s access to these programs as well as developments in the area of risk assessment and risk prediction in relation to serious violent offenders. 

iv. Consideration of the purpose of parole in assisting with the offender’s eventual reintegration into society and whether intensive supervision in the community is appropriate in relation to serious violent offenders. 

Recommendation 15: That the formulation of a response to the risks posed by serious violent offenders should be the subject of further detailed examination and consultation and consideration of the issues detailed in this Review. 
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