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EXECUTIVE SUMMARY


The Sea-Carriage Documents Act 1997 (‘the Act’) was introduced to update the law in relation to rights of action under bills of lading, to extend the law to sea waybills and ship’s delivery orders, and to provide for the law to apply to paperless transactions involving the electronic exchange of data.

The NSW Attorney General’s Department (‘the Department’) has reviewed the Act in accordance with section 14 of the Act to determine whether the policy objectives remain valid and whether the terms of the Act remain appropriate for securing those objectives.

As part of the review process key stakeholders were invited to make submissions.  Available case law was also reviewed.

The review concluded that the policy objectives of the Act remain valid and generally the terms of the Act remain appropriate for securing those objectives.

1. INTRODUCTION


1.1 Reason for the review

Section 14 of the Act requires the Act to be reviewed to determine whether its policy objectives remain valid and whether the terms of the Act remain appropriate for securing those objectives.  

1.2 Conduct of the review

In January 2003 the Department wrote to key identified stakeholders, inviting them to make a submission in relation to the review.
  These stakeholders included:

· State, Territory and Commonwealth Attorneys General;

· The Insurance Council of Australia;

· Transport NSW;

· The NSW Department of State and Regional Development;

· The Australian Customs Service;

· The NSW Minister for State Development;

· The NSW Minister for Transport;

· The Commonwealth Minister for Transport and Regional Services;

· The Commonwealth Department of Transport and Regional Services;

· The Commonwealth Minister for Justice and Customs;

· Shipping Australia;

· The Australian Maritime Network;

· The Australian National Committee of the International Cargo Handling Co-Ordination Association;

· The International Chamber of Commerce Australia;

· The Australian Federation of International Forwarders;

· The Australian Shipowners Association;

· The Sea Freight Council of NSW;

· Sydney Ports;

· The Newcastle Port Corporation;

· The Port Kembla Port Corporation;

· The Australian Institute of Export;

· The NSW State Chamber of Commerce;

· The Maritime Law Association of Australia and New Zealand;
· The Association of Australian Ports and Marine Authorities; and
· The Customs Brokers and Forwarders Council of Australia.
The Department was particularly interested in receiving comments on the continuing relevance of the Act’s objectives and provisions; how the Act has worked in practice; and whether the Act continues to adequately protect the legal rights and interests of all the parties involved.

This report is the outcome of the review process and takes into account the submissions and comments received.

2.
BACKGROUND TO THE ACT


2.1 Reform of the law in Australia

Prior to enactment of the Act, bills of lading law in Australia was contained in various provisions of State and Territory legislation dealing with the sale of goods and was based on the Imperial Bills of Lading Act 1855.
In 1992 the Maritime Law Association of Australia and New Zealand raised issues about the modern suitability of bills of lading legislation in the States and Territories (‘the Australian bills of lading legislation’).  In response, the Commonwealth Attorney-General’s Department prepared a discussion paper on bills of lading. A second version of the paper (the Revised Discussion Paper) was circulated to interested parties in July 1994, following extensive consultation with the States and Territories, relevant professionals, academic and industry bodies, and individuals.

The Revised Discussion Paper examined the current law, identified problems in the legal effect of bills of lading and other maritime transport documents, and suggested ways of improving the legal regime.

At the November 1994 Standing Committee of Attorneys General (SCAG) meeting, Ministers:

· Agreed in principle to the recommendations set out in the Revised Discussion Paper;

· Agreed to implement the recommendations by uniform legislation;

· Directed Officers to prepare drafting instructions to reflect the recommendations; and

· Referred those instructions to the Parliamentary Counsel’s Committee.

At the July 1995 SCAG meeting, Ministers noted draft legislation prepared by the Parliamentary Counsel’s Committee to give effect to the proposals of the Revised Discussion Paper and agreed that the draft be circulated for comment to interested persons or groups.

The draft legislation was intended to serve as model legislation to be adopted by the States and Territories, with minor amendments to take into account local circumstances.  The implementation of model legislation in all States and Territories would ensure consistent laws applied to bills of lading in Australia.

The draft legislation was revised following the July 1995 SCAG meeting. A draft Sea-Carriage Documents Bill was presented at the March 1996 SCAG meeting for consideration by Ministers. Ministers agreed to implement the legislation as soon as practicable.

The draft Bill made one departure from the recommendations of the Revised Discussion Paper. Rather than including a regulation-making power to make provision for the application of the legislation to cases where electronic data interchange systems are used, the draft Bill dealt directly with this issue.  This was in line with the national policy of encouraging and facilitating electronic commerce.

2.2 The Sea-Carriage Documents Bill

In September 1997 the NSW Government introduced the Sea-Carriage Documents Bill into the New South Wales Parliament.  The Sea-Carriage Documents Bill passed both Houses of Parliament with unanimous support. The Act commenced operation on 1 January 1998.

In his second reading speech in the Legislative Council, the Attorney General made the following statements regarding the background to the introduction of the Sea-Carriage Documents Bill:
“The current statutory provisions relating to bills of lading are contained in the Sale of Goods Act 1923 and are based on a 1855 Imperial model.  The advent of modern technology and developments in commercial and legal practices has led to a need to revise the law, which impacts on overseas trade.

The proposed bill is uniform legislation which has been agreed to by the Standing Committee of Attorneys General.  Members of the standing committee have agreed to implement the proposed legislation as soon as practicable.

Mr President, for the information of honorable members, a bill of lading is a formal document issued by, or on behalf of, a carrier of goods by sea to the person (usually known as the shipper or consignor), with whom the carrier has contracted for carriage of goods.  A bill of lading is also a receipt for the goods shipped; evidence of the terms of a contract of carriage between the shipper and the carrier; and a document of title to the goods shipped.

At common law, a buyer of shipped goods (the consignee or endorsee of a bill of lading) is generally unable to sue the carrier for breach of contract if the goods were lost or damaged in the course of shipment.  The reason for this is that the buyer is not a party to the contract of carriage.

The existing legislative provisions contained in part 5A of the Sale of Goods Act 1923 confer on the consignee of goods named in a bill of lading and every endorsee of a bill of lading, to whom the property passes, the same rights of action and liabilities in respect of the goods, as if they were a party to the contract of carriage.

However, the provisions contained in part 5A do not adequately provide for the changes that have taken place in this area of the law.

For example, at the time the existing provisions relating to bills of lading legislation were enacted, bulk cargoes were largely unknown.  Thus, there is no provision enabling a buyer of a portion of cargo to sue the carrier if the cargo was lost or destroyed.  The reason for this is that the buyer has no title in any goods, because their particular portion of the goods was unascertained within the bulk of the cargo.

The bill repeals the existing part 5A and provides for new, updated provisions, within the proposed new Act to overcome such shortcomings.”

2.3 Commonwealth legislation

While the Australian bills of lading legislation governs the law relating to the rights of suit and liability of a consignee or endorsee under a bill of lading, the law governing the substantive obligations of the principal parties to a contract of carriage by sea under which a bill of lading is issued is governed at the Commonwealth level by the Carriage of Goods by Sea Act 1991.

The Carriage of Goods by Sea Act implements an international regime to govern maritime cargo liability by adopting the International Convention for the Unification of Certain Rules Relating to bills of lading as amended by the Brussels Protocol of 1968 and the “SDR” Protocol of 1979 (“the Hague-Visby Rules”).  This regime governs the substantive obligations of the principal parties to a contract of carriage by sea under which a bill of lading is issued, and limits the circumstances in which a carrier may exclude liability under a contract of carriage. 
3. OBJECTIVES AND TERMS OF THE SEA-CARRIAGE DOCUMENTS ACT


3.1  Objectives of the Act

A legislative statement of the objectives of the Sea-Carriage Documents Act is set out in the long title of the Act. This statement is as follows:

“An Act to reform the law relating to bills of lading, sea waybills and ship’s delivery orders; and for other purposes”.

3.2 Terms of the Act

Part 1   Preliminary

Part 1 of the Act:

· Provides for commencement (section 2);
· Applies the Act to sea-carriage documents coming into existence on or after commencement (section 3);
· Repeals Part 5A of the Sale of Goods Act 1923 (section 4);
· Contains definitions of words and terms used in the Act including bill of lading, lawful holder, sea waybill, ship’s delivery order and data message.  A sea-carriage document is defined as ‘a bill of lading, a sea waybill or a ship’s delivery order’ (section 5);
· Makes provision for the use of electronic and computerized sea-carriage documents and allows for the form and communication procedures to be agreed between the parties to the contract of carriage (section 6); and
· Provides for application of the Act where goods have ceased to exist or cannot be identified (for example, when goods form part of a larger bulk or have been destroyed in transit) (section 7).
Part 2   Rights under contracts of carriage

Section 8 transfers all rights under the contract of carriage to the lawful holder of a sea-carriage document as if that person was an original party to the contract.  That is, in relation to:

· A bill of lading - each successive lawful holder of the bill;

· A sea waybill - the person to whom delivery is to be made in accordance with the contract; and

· A ship’s delivery order - the person to whom delivery of the goods is to be made in accordance with the order, subject to the terms of the order and only in respect of the goods to which the order relates.

A person who acquires a bill of lading after delivery of the goods will only have a right of action if the person obtains the document under arrangements made before the delivery, or becomes the holder of a sea-carriage document as a result of re-endorsement of the bill of lading following rejection of the goods or documents.  A person who has a right of action will be able to exercise that right on behalf of another person who suffers loss or damage but does not have a right of action.

Section 9 provides for the extinguishment of former rights of action following transfer of rights under section 8. 

Part 3   Liabilities under contracts of carriage

Part 3 (sections 10 and 11) provides for the transfer of contractual liabilities under a contract of carriage where a person obtains contractual rights by virtue of section 8 if the person takes or demands delivery or otherwise makes a contractual claim against the carrier.  This does not operate so as to prejudice the liability of any original party to the contract.

Part 4   Evidence

Part 4 (section 12) improves the evidentiary status of a bill of lading.  It provides that a bill of lading, representing goods which have been shipped or received for shipment on board a vessel and in the hands of the lawful holder, is conclusive evidence against the carrier of the shipment or receipt.  Further, such a bill of lading is prima facie evidence against the carrier in favour of the shipper, that the goods have been shipped, or in the case of a received for shipment bill of lading, that they have been received for shipment.

Part 5   Miscellaneous

Part 5 provides a regulation making power (section 13) and requires that the Act be reviewed to determine whether the policy objectives of the Act remain valid and whether the terms of the Act remain appropriate for securing those objectives (section 14).

4.
DISCUSSION


The Act was enacted in New South Wales concurrently with almost identical legislation in the other States and Territories.  The Act was modelled on UK legislation, the Carriage of Goods by Sea Act 1992 (‘the UK Act’).

4.1 The NSW and Australian experience

The Act appears to be operating well in practice. Australian decisions that have touched upon the various State and Territory Sea-Carriage Documents Acts have not indicated problems.
  Submissions from local, interstate and Commonwealth agencies also indicate that the Act, and corresponding legislation in other States and Territories, appear to be working well in practice.

Shipping Australia Limited (SAL) raised a concern in relation to the definition of ship’s delivery order in section 5 of the Act.  SAL submitted that the definition could be amended to reflect the current practice of bearer ship’s delivery orders being used to take delivery of goods.  

Presently the definition of ship’s delivery order contained in section 5 is:

“ship’s delivery order” means a document other than a bill of lading or a sea waybill which: 

(a) is given in association with a contract for the carriage of goods by sea including those to which the document relates, and 

(b) contains an undertaking by the carrier to deliver the goods to which the document relates to a person identified in the document. 

The submission states that it is customary in many instances for the consignee or his agent to present the bill of lading to the carrier or his agent and receive in exchange a ship’s delivery order.  This is the authority to take delivery of the goods, from the ship or the wharf. 

The customary practice, SAL submits, is that delivery orders do not name the party entitled to take delivery, and no inquiry is made by those to whom the delivery order is presented as to the identity of the party entitled to take delivery. The physical presentation of the delivery order is sufficient to entitle the bearer to take delivery of the nominated goods.

The submission notes that while not common, there is no reason why a delivery order cannot be assigned to another.

The submission concludes that, as there is not always a “person identified in the document”, the legislation could be amended to reflect current practice.
However, as the legislation is presently drafted, a ship’s delivery order can identify the party entitled to take delivery with as much or as little particularity as is considered appropriate. Section 5 provides that ‘Identification’ in relation to the identification of a person in a sea-carriage document, includes the identification of the person by a description that allows for the person’s identity to be varied, in accordance with the document, after its issue.

The present construction of the Act therefore makes a spectrum of descriptions available to carriers who issue delivery orders.  That spectrum ranges from a description which creates a bearer delivery order through to a nominated person being named in the order.  The Act therefore appears to allow latitude for the parties to reach their own arrangements in this area.  

4.2 The UK experience

The UK Act was drafted as part of a Joint Report, "Rights of Suit in respect of Carriage of Goods by Sea"
 (the Report) which was published in March 1991. 

The UK has been the subject of a minor amendment. This amendment is not material to this review
. However, courts in the UK have dealt with particular issues.  A decision of the House of Lords, Borealis AB v Stargas Ltd and Others and Bergsen DY  2001 All ER 193 (22 March 2001), dealt with whether liability of an intermediate holder of a bill of lading, who resold corrosive cargo to a third party, continued after transfer of the bill.  

In this case, a cargo of liquid propane was carried by the Norwegian flag LPG tanker Berge Sisar from Yanbu in Saudi Arabia to Stenungsund in Sweden to be delivered to Borealis, as consignee. Borealis had rights (equivalent to those given by s.8 of the Act) under a bill of lading.  When it was discovered by Borealis that the propane was contaminated it on-sold the cargo to a third party, while the cargo remained onboard the Berge Sisar, and subsequently endorsed the bill of lading. The ship owner sought to claim damages from Borealis for demurrage and cleaning.

The question posed in the House of Lords was;

When an endorsee of a bill of lading who has both had transferred to and vested in him all the rights of suit under the contract of carriage pursuant to s.2(1) (equivalent to  s.8 of the Act) and become subject to the liabilities under the contract pursuant to s. 3(1) (equivalent to s.10 of the Act) does he cease to be so liable when he endorses over the bill of lading to another so as to transfer his rights of suit to that other?

The observation was made that this question did not appear to have been specifically dealt with in the drafting of the UK Act. Their Lordships had cognisance of the drafting of the UK Act, the Report which preceded it, and the scheme of the statutory provisions and the principles they reflected.

The two relevant provisions in the UK Act, ss 2(1) and 3(1) are in similar terms to ss 8 and 10 of the Act. Section 8 creates rights in the holder of a sea carriage document and section 10 identifies the circumstances in which the holder of such a document becomes liable under the original contract.
As a matter of interpretation of the UK Act it was held that the draftsman had intended to preserve the familiar structure of the Bills of Lading Act 1855 (‘the 1855 Act’) without dependence upon concepts of passing of property. Further, the UK Act had adopted the use of wording from the 1855 Act which had been given certain effect in the decision of Smurthwaite v Wilkins (1862) 11 CB(ns) 842.  This decision had been considered in the Report, and there was no provision to the contrary placed in the UK Act.

The Report adopted a guiding principle of mutuality in this area. This was fundamental to section 3(1) of the UK Act (equivalent to section 10 of the Act).  If a party is to become liable by virtue of this provision, it is contingent upon him having acquired certain rights.  It followed, in the absence of any contrary provision, that when a party ceased to hold those rights he should also be divested of any liability.  It is however possible, given the particular facts of any case, that the conduct of one or other party, and the existence of other documents or agreements, will affect the respective rights and liabilities of the relevant parties.
The UK Act has not been amended following the decision in Borealis v. Stargas. 

5.
CONCLUSION


The Act replaced and improved upon an old Imperial model in unity with the other Australian jurisdictions. This uniform legislative approach has improved the legal environment for Australia’s international trade and introduced a degree of flexibility to ensure that developments in data transmission are accommodated into the future.

A consideration of the submissions to the review, available case law and the administrative experience of implementing the Act demonstrate that the Act has been meeting its policy objectives.

It is therefore considered that the Act is not in need of amendment at this time.

As the Act is part of a uniform legislative approach involving the States, Territories and the Commonwealth, it is recommended that this report should be tabled at the Standing Committee of Attorneys General for its consideration.

Appendix

Submissions and responses were received from the following:

· Western Australian Attorney General;

· Queensland Attorney-General;

· Queensland Minister for Fair Trading;

· Commonwealth Minister for Transport;

· Shipping Australia Limited;

· Insurance Council of Australia;

· NSW Minister for Transport;

· Commonwealth Minister for Justice and Customs (and Australian Customs Service);

· Sea Freight Council of NSW;

· Sydney Ports;

· Newcastle Port Corporation;

· Commonwealth Attorney-General (and Commonwealth Attorney-General’s Department);

· Victorian Attorney-General (via Consumer Affairs Victoria); and

· Mr Maurice Roberts.

� See the Appendix for a list of who made submissions or responded.


� For instance, see El Greco (Australia) Pty Ltd v Mediterranean Shipping Co SA (2004) 209 ALR 448, Malaysia International Shipping Corp Berhad v Visa Australia Pty Ltd [2003] VSCA 64, Pacific Carriers Ltd v Banque Nationale de Paris [2001] NSWSC 900.


� Law Com. No. 196; Scot. Law Com. No. 130 by the Law Commission and the Scottish Law Commission


� Amended by the UK Communications Act 2003, section 406(1), sch 17, para 119.
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