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EXECUTIVE SUMMARY

The Administrative Decisions Tribunal (the Tribunal) was established by the
Administrative Decisions Tribunal Act 1997 (the Act) and began operations
on 6 October 1998. The Tribunal exercises jurisdiction previously spread
between a number of jurisdictions and the courts. It is intended to function as
an accessible, cost-efficient forum to review the administrative decisions of
NSW government agencies, and to determine applications for orders
concerning matters such as unlawful discrimination and professional
discipline.

The Tribunal exercises its jurisdiction across 6 Divisions: the General Division,
the Community Services Division, the Revenue Division, the Equal
Opportunity Division, the Retail Leases Division and the Legal Services
Division. '

The NSW Attorney General's Department carried out this review in
accordance with section 147 of the Act, which requires the Minister to review
the Act to determine whether its policy objectives remain valid, and whether
the terms of the Act remain appropriate for securing those objectives.

The review also considered the Discussion Paper (2001) and Final Report
(2002) of the Committee on the Office on the Ombudsman and the Police
Integrity Commission on the Jurisdiction and Operation of the Tribunal.”

As part of the review process, the Department invited government agencies,
key stakehoiders and the general public to make submissions about the
objects and terms of the Act and the functioning of the Tribunal. No
submissions queried the objectives of the Act, although a number of
submissions proposed minor amendments to the terms of the Act to better
support the objectives. '

Consistent with the recommendations of the Committee on the Office on the
Ombudsman and the Police Integrity Commission, some submissions
supported expansion of the jurisdiction of the Tribunal and clarification of the
content of its jurisdiction. Submissions also proposed measures to improve
the efficiency, accessibility and operations of the Tribunal.

This review has determined that the policy objectives of the Act remain valid
and the terms of the Act remain, in substance, appropriate fo secure those
objectives.

Additionally, this review has found that the Tribunal is an effective
administrative review body that has demonstrated a capacity to assimilate
new jurisdictions while continuing to deliver accessible justice. The review
recommends legisiative and operational improvements to enable the Tribunal
to continue to meet the policy objectives of the Act.

' See Chapter 2 for discussion.



RECOMMENDATIONS

Recommendation 1

That the NSW Attorney General's Department continue to:
(a) keep the legislation under review; and

(b) encourage the further conferral of review jurisdiction on the Tribunal in
appropriate circumstances.

Recommendation 2

That the Attorney General consrder amendments to the Act to provide for
longer terms of appointment for senior members to reflect the levels of
commitment, knowledge and competence required of those members.

R T S I
Recommendation 3. .. .. | ’

That Tribunal members be provided with suitable training for their professional
development. ... - . ‘ ‘

R N T R
Recommendation 4‘.\ SEPRPI

That the Tribunal be given power to award costs on terms similar to section
109 of Vlctorlan Crvrl and Admmrstrafrve TnbunaIAct 1 997 '

Recommendatlon 5

That:

a) the rule making power in thé Act be simplified, and

" b) ‘thé Adt authorise the making of Practice Notés by the President.

~ Recommendation 6

That sections 84 and 74 be amended to:
a) clarify that the Tribunal may elect to refuse to issue a summons, and
b) requrre that a par“cy objectmg under section 74(4)(b) must show that the
mvolvement of a member or assessor in further proceedrngs is ||kely to

resuit in prejudrce to the party S case

Recommendation 7

That the Act be amended to allow the joinder of a person to proceedings, on

the application of a party or by the Tribunal in its own right.
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Recommendation 8

That further consultation occur on:
a) the effectiveness of existing internal review mechanisms, and

b) the circumstances in which a person should be permitted to apply to the
Tribunal for review of a decision prior to, orin lieu of, internal review.



1. INTRODUCTION
11. The Administrative Decisions Tribunal

General summary

The Admmlstratwe Decisions Tribunal began operations in 1998 to provide for
the mdependent ‘external review of administrative decisions and to deal with
other matters such as discrimination complaints and professional misconduct

inquiries.

In its administrative review function, the Tribunal plays a key role in promating
high quality decision-making in the provision of government services and
programs. It works to achieve the goal set by Parliament - to foster an
atmosphere in which administrative review is viewed positively as a means of
enhancing the delivery of services and programs to the citizens of New South
Wales. :

Operating on a limited budget and consisting of mostly part-time members,
the Tribunal has creatively and effectively developed an exiensive
administrative review jurisdiction. Under the active guidance of its President,
the Tribunal has developed as an open and accessible forum that promotes,

and is seen to promote, equity and access to justice. However, as will be"

discussed in this report, the Tribunal faces a number of challenges.

Performance of the Tribunal

Overall, the Tribunal's Divisions have performed well in the Tribunal's 8 years
of operation. The Tribunal has achieved a consistent finalisation rate of
matters of 6.3 months and is working to improve this rate.

Some submissions to the review raised concerns about proceedings in the
Equal Opportunity Division and the Legal Services Division. However, the
criticisms were often of a topical or technical nature and did not necessarily
reflect adversely on the whole Division.

In the case of the Equal Opportunity Division, legislative amendments have
largely resolved the particular concerns about ‘meritless’ proceedings. These
provide that a person whose claim has been declared meritiess by the

President of the Anti Discrimination Board must obtain leave to proceed with

the complaint in the Tribunal.

Where appropriate, the Tribunal uses alternative dispute resolution (ADR)
processes. |t expedites the dispute resolution process in civil disputes, which
often provides parties with a much greater sense of satisfaction in the
negotiated result. ADR is less suited to areas such as professional discipline
and merits review, where the public interest is usually better served by a
public hearing and adjudication.




The Equal Opportunity Division has, historically, been the main user of
mediation. Between 1998 and 2005, 326 mediations were conducted. 268
matters were resolved at or after the mediation session (an 82% success
rate), with the balance (58 or 18% of matters) continuing to hearing. This
result exceeds those achieved by similar forums, where the range is usually

55% to 75%.

1.2. Terms of reference of the review

Section 147 of the Administrative Decisions Tribunal Act 1997 (the Act)
requires the Minister to review the Act to determine whether the policy
objectives of the Act remain valid ‘and whether the terms of the Act remain
appropriate for securing those objectives.

The review is to be undertaken as soon as possible after the period of 5 years
from the date of assent to the Act. A report on the outcome of the review is to
be tabled in each House of Parliament within 12 months after the end of the
period of 5 years. '

1.3. Conduct of the review

The Attorney General's Department conducted the review at the direction of
the previous Attorney General, the Hon Bob Debus MP.

The review was advertised in the Daily Telegraph and the Sydney Morning
Herald. The Attorney General wrote to all NSW government ministers inviting
them to make submissions o the review. Tribunal stakeholders were
specifically invited to make submissions. In total, more than 40 submissions
were received. '

Due to competing priorities in the Attorney General's Depariment the review
was delayed. In the intervening period the issues raised by some
submissions have been solved by administrative action on the part of the
Tribunal or by legislation. '

This report is the final outcome of the review process and takes into account
issues identified in the submissions that have not been otherwise addressed.

A list of parties invited to make submissions, respondents to the review and
parties invited to respond who declined to respond is at Appendix 1.

1.4.  Parliamentary inquiry

Section 146 of the Act provides that a joint parliamentary committee must
report to Parliament on the jurisdiction and operation of the Tribunal as soon
as is practicable after the elapse of 18 months from the Tribunal's
establishment. -

in June 2000, Parliament asked the Committee on the Office of the
Ombudsman and the Police Integrity Commission fo inquire into the



jurisdiction and operation of the Tribunal. The Committee released a
Discussion Paper in 20012 and publlshed its final report in- November 20022

The Committee proposed that pending the establishment of a permanent
review council to- oversight the development of administrative law in NSW,
interim bodies should determine the appropriate scope of the Tribunal's
jurisdiction (including recommendations about merging separate NSW
tribunals into the Tribunal). The Committee also proposed operationat
improvements, some of which the Tribunal has implemented.

2. BACKGROUND

The: Administrative Decisions Tribunal Act 1997 (the Act) followed over 25
years of debate and reports belng pubt:shed on the sub;ect

In 1973 the NSW Law Reform Commlss10n (Commlssmn) proposed. the

creation of a Public Administration Tribunal to unify the fragmented system of

administrative appeal in NSW The Commission*also” recommended the
creation.., of . three ne
Admmrstratlon “Ad
Ombudsman.* The go
creatlng the Office of the: Ombudsman

Subsequentty the ‘W:Ienskl reborts prowdod ofﬁcral backmg for the concept of
a..single- tribunal that,would. exercise:. Jurlsdlctlon in- most., aspects -of

administrative law in NSW.°

At the end of: the 1980s; the NSW Attorriey- General's Department -advocated
the: establlshment ofsa review body ‘modelled on' the Commonwealth
Administrative: Appeals Tribunal,: in*its report; the Department emphasised
‘the need to unify ‘disparate’ jurisdictions, to preventithe.: prollferatlon of
spec;latlst tribunals and to, ratlonallse the system of admlnlstratlve revrew

The Act wWas passed in 1 997 It E6mericed on 6 October 1998 and the
General, Equal Opportunity and Legal.Services Divisions began operations on
that date. The;Community ‘Services-Division commenced.on. 1 January 1999
followed by the Retail Leases Division on 1 March 1999 and the Revenue
Division in July 2001. . :

The Act has not, however comprehensrvely unlfled the _system of
admtnrstratlve law in NSW As the then’ Attorney General said when

Parlramentary Inquiry into the Junsdrctron and Operation of the Admrmstratrve Decrsrons
Trfbunat Disgussion Paper, March 2001,
3 Report on the-Jurisdiction and" Operatron of #hie Administrative Décisions Tribunal,
November 2002.
4 Rrghts of Appeal from Decisions of Administrative Tribunals and Officers, 1973.

5 P. Wilenski, Review of New South Wales Government Administration: Directions for Change
glntenm Report 1977) and Unfinished Agenda (Further Report 1982).

J. Dowd, Discussion Paper on Civil Procedure, NSW Attorney General's Department, 1989,
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" introducing the. legislation, ‘[flhe breadth of administrative decisions made in

New South Wales is enormous and usually underestimated.”” The Act was
passed on. the basis that it did not definitively establish the scope of the
Tribunal’s jurisdictions, or indeed its operations.

3. OVERVIEW OF THE ACT
3.1. Policy Objectives of the Act

The objectives of the Act are set out in section 3 of the Act (and in Chapter 6
of this Report) and were elaborated in the second reading speeches
introducing the legislation. They are to establish an independent Tribunal to
make decisions and review the merits of administrative decisions in an open
and accessible way, according to principles of natural justice.

The Tribunal can only adjudicate in matters where jurisdiction is conferred by
statute. Its jurisdiction includes the review of bureaucratic decision making
such as occupational licensing, state taxation, privacy and freedom of
information. In addition, the Tribunal acts as a first instance decision maker in
claims including discrimination, serious professional misconduct and retail
lease disputes.

3.2. Terms of the Act

A detailed summary of the Act is prdvided at. Appendix 3. A concise
explanation of the structure and jurisdiction of the Tribunal is set out below.

3.2.1. Structure of the Tribunal

The Tribunal consists of a President, Deputy Presidents, non-presidential
judicial members, and non-judicial members. The President and the Deputy
Presidents of the Tribunal are referred to under the Act as presidential judicial
members.

Members are appointed by the Attorney General (usually in consultation with
relevant ministers, bodies and/or the Tribunal) aimost invariably on a part-time
basis.

The conceptual classification used by the Act to define the work of the
Tribunal — ‘review of reviewable decisions’ and ‘original decisions’ — does not
precisely capture the difference between the different parts of the Tribunal's
business, namely:

e business that can be said to be of an ‘administrative’ or public law
character (proceedings to which a private citizen and a government
agency or a body exercising public power are parties); and

¢ business that is of a ‘civil’ or private law character (disputes between
private parties). '

" Hon JW Shaw, Attorney General, second reading speech for Administrative Decisions
Tribunal Bill 1997, NSW Legislative Council Hansard, 27 June 1987.
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Four divisions deal substantially or exclusively wrth business of an
‘administrative’ or publlc taw character These are: :

[ ]

- The General Division: operative 6 October 1998. This Division hears

most applications by citizens for the review of administrative decisions
or administrative conduct. The General Division includes a list devoted
to Guardianship and Protected Estate matters. 1t also deals with
professional discipline in relation to certain professions including
architects, surveyors and vets.

fThe Commumty Services Drwsron operative 1 January 1999. This
‘D|V|S|on hears appllcatlons for review of various administrative
decisions made in the Commumty Services and Agemg, D|sab|l|ty and
Home Care. portfollos Jtalso’ hears apphcatlons for origlnal decisions
for exemption’ from- prohrbltlon ‘on’ being*'engaged 'in' ‘child-related
) employment

complaints referred under the Legal Professron Act 2004 agalnst legal

practitioners and licensed conveyancers.

_The Division’s bustness is of an “administrative’ or publlc law’ character

. =member of ‘a” profeSSIon liid "Be" removed ‘from: the pubhc regzster

and prohibited from continuing to practise.

Two Bivisions (Equal Opportunity: and Retall Leases) are: engaged in deallng
W|th dlsputes ofa clwl’ character o F IR

The Equal Opportumty Drwsron operatwe 6 October 1998 The ‘main

. work of the Division Is to hear complalnts of unlawful discrimination

referred to'it” by ‘the' Pre3|dent of the Ant: D|scr|m|nat|on Board Ghder
‘the Anti-Discrimination Act 1977 ‘

The, Refail .Leases Drv:sron operatlve 1 March 1999, This Division
hears clalms made . under the. Retail Leases Act 1994 by partles to
retall shop Ieases . b e b . -

Appeal Panel

The. Tnbunal has an Appeal Panel that hears mternal appeats from decisions
made by the D1v131ons of the Tnbunal and, external appeals from cther
decision- makers as prescrlbed by Chapter 7 of the Act

]

[
L H

=
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Tribunal leadership

The role of the President is (subject to the Act and the rules of the Tribunal) to
direct the business of the Tribunal.

The President is required fo facilitate the adoption of good administrative
practices in the conduct of the business of the Tribunal and may determine
the places and times for sittings of the Tribunal.

Divisions are headed by Division Heads who are appointed by the Governor.

In exercising its functions, the Tribunal is constituted by one or more members
of a Division.

3.2.2. Tribunal jurisdiction

The Act vests in the Tribunal a review jurisdiction and an original jurisdiction.
Review jurisdiction

In its review jurisdiction, the Tribunal reviews the merifs of the administrative
decisions of government, as made by an administrator in the exercise of a
function conferred by an enactment.

if the relevant legislation provides for review of an administrative decision by
the Tribunal, it is a ‘reviewable decision’. -

An administrator makes a reviewable decision and (where appropriate) gives
notice to an interested person of the decision and of their review rights in
accordance with Division 1 of Part 2 of the Act. '

The Act provides that an interested person may seek reasons for an
administrative decision and/or an internal review of the decision. An
interested person may also (generally after an internal review) make an
application to the Tribunal for a review of the decision.

If the Tribunal has reviewed a rewewable decision, a party to the proceedlngs

may appeal to an Appeal Panel of the Tribunal.
Original jurisdiction

The Tribunél makes an original decision when it makes a decision for which it
has jurisdiction under an enactment to act as the primary decision-maker.

‘In its original jurisdiction, the Tribunal hears (across most of its 6 Divisions):

. compl'aints of discrimination, vilification, harassment and victimisation
referred by the President of the Anti-Discrimination Board (Equal
Opportunity Division)



13

« certain types of professional misconduct cases (for example, matters
referred to the Tribunal by the Legal Services Comm:ssmner agamst a
solicitor or barrister) (Legal Services D|V|S|on)

+ retail lease claims (Retail Leases Division).

3.2.3. Appeal system

Decisions of the Tribunal in its original or review jurisdiction and decisions to
refuse an appllcatlon for an original or review decision can usually be
appealed to ah Appéal Panel "An appeal may be made on any question of
law, and, with the leave of the Appeal Panel, may extend to a review of the
merits of the decision appeaied against.

In a number of the Tribunal's profess:ona[ dlsmpilne Jurlsdlctlons the appeal
lies dlrectly to the Supreme Court. =

\Nhen deallng wrth a questlon of law, an Appeal Panel’ may affrrm 'the
for rehearin by the Tribunal or__substltute

Panel may, of its own motion, or at the requ

law, arlsmg in the appeat to the Supreme Courtf the oplnlon of the Court.
An Appeal Panel may also hear external 3
Act-specifies may be. appealed to-\the--Tnbuna[ i ,The current external appeals
Jurrsdlctlon relates:to decisions ni
management made by the Guardianship- Tnbunalfunder sectlon 67A of the
Guardianship Act 1987, section 41 of the Powers of Attorney Act 2003 or by
the Mental'Health- Review Tnbunal or. a maglstrate under sectlon 21Aof the
Protected Estates Act 1983 e : S L

b PRI e
R I - ST Led

3.24. Tnbunal procedure

A person who s permrtted to do SO, under an enactment may. apply to the
Tribunal for an orlgrnat décisionor the review of a rewewable demsron

The Tribunal must ensure that every party to proceedlngs before the Tribunal
is given a reasonable opportunity to present the party’s case (whether at a
hearing or otherwise), and to make subm|SS|ons in relation to the issues in the

proceedlngs

A party may appear before the Trlbunat wrthout representatlon The Tnbunal
may;-subject to the' Act and. the rules of the Tribunal, determine its own

procedure

mform |tsetf on’ any matter in such manner as'it th|nks f|t subject to the rules
of natural justice.

]

i L K }
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The Tribunal is to act with as little formality as the circumstances of the case
permit and according to equity, good conscience and the substantial merits of
the case without regard to technicalities or legal forms.

Subject to the Act and rules of the Tribunal, the Tribunal may {(in its merits
review jurisdiction) award costs in relation to proceedings before it, but only if
it is satisfied that there are special circumstances warranting an award of
costs. In its original jurisdiction the Tribunal may only award costs if the
statute that confers jurisdiction on the Tribunal permits it.

The Tribunal has developed practices and procedures through the active use
of Practice Notes.

3.2.5. Tribunal Rules

The Rules governing the practice and procedure of the Tribunal are set out in
the Administrative Decisions Tribunal Rules (Transitional) Regulation 1998.
Matters such as fees, waiver of fees and exclusion of reviewable decisions
from internal review are dealt with under the Administrative Decisions Tribunal
(General) Regulation 2004.

The Tribunal may make ‘necessary and convenient’ rules on practice and
procedure including rules on the commencement of proceedings, the conduct
of proceedings, the enforcement of decisions, mediation or neutral evaluation
of a matter, and the functions of the Registrar or any other officers under the
Act. The Tribunal may prescribe different rules for different Divisions and
different classes of proceedings.

Tribunal rules are made by the Rule Committee. The. Rule Committee
consists of the President, each Divisional Head, such other members of the
Tribunal as may be appointed by the Attorney General on the nomination of
the President, and such other persons as may be appointed by the Attorney
General.

A Rule Subcommittee of each Division  of the Tribunal makes
recommendations to the Rule Committee in relation to matters affecting the
particular Division. The Rule Subcommittee consists of the Division Head, a
judicial and non-judicial member of the Division and three members of the
public representing community or other interests to which the Division’s
jurisdiction reiates.

Thé Tribunal prefers to set out rules of practice in Practice Notes rather than
formally made Rules. The Tribunal considers that this approach allows for a

rapid and flexible response to issues as they arise.®

The Tribunal has established Rule Subcommittees for the General,
Community Services, Equal Opportunity, Retail Leases and Legal Services
Divisions. The President also asked the Professional Discipline Advisory
Group, established in 2004, to make recommendations for uniform
procedures in all professional discipline matters in the Tribunal as well as any

8 Annual Report 2003-2004, p.29.
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changes to the Act or regulations that are considered necessary. The
Advisory Group has completed this-work.

3.2.6. Altefnative dispute resolution

Matters. coming to the Tribunal have- usually been the subject of an
administrative decision or:some attempt at alternative dispute resolution. For
instance, an internal review of an administrative decision may have been
conducted, professional discipline matters will have been the subject of
rigorous assessment by the profession regutator and retail lease disputes will
have‘had mandatory mediation prior to commencing action in the Tribunal.

As a consequence, by the time the matter reaches the Tribunal the issues in
dispute can be well defined and the positions of the parties entrenched.

Thé Tribunal refers matters for med_latlon or neutral evaluahon 1f the partles to

Serwces D;v15|on or prescnbed proceedlngs) Attendance is voluntary

o i b [

In practlce the Tnbunal only refers some cades (mamly Aant the Equal

In 20045- ‘the! Tribunal® defmed medla ion process: rfundamentals in: Practlce
Note 16 (applicable to the Equal Opportunityiand - Community Services
DIVISIOHS) The Tnbuna! has, also pubhshed‘__an Agreement fo Medrate which

‘medlatlons

rs the success [

Trtbunal medratlonsf are - conducted by Tnbunal members who are tramed
mediators. Mediations conducted in the Tribunal are often successful, with
around 80% of cases in the Equa] Opportunity Division being settled this way.

Neutral ""'valuatlon :as a dispute! résglution tool has’ not gamed currency in-the
Tribunal.  This? sitiation :mitrors: that'in: most-civil jurisdictions:in“NSW.:. The
NSW: civil procedure reforms-brought about-through the Civil Procedure Act
2005 ‘havettaken‘this into 'acsount and.disperised with: neutral- evaluat:on in
those Courts where it previously existed. R :

3.3; “The Tribunal Divisions = TR

3._3‘.1._ ‘General Division

The PreS|dent |s D|Vl$|onal Head of the General DN|51on The General

ﬁ_or con”uct Fled m the Tnbunal It s also responsnble for makihg
‘décisions 'in some’ categones ‘of professrona! d|SC|plme matters:

original

After an application is lodged in the General Division it is referred either to a
directions hearing or to a planning meeting.
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Decisions reviewed in the General Division include those made pursuant to
the Freedom of Information Act 1989, decisions of the Commissioner of Police
(in relation to firearms and security licences), decisions of the Director
General of the Department of Transport (in relation to public passenger
authority licences), decisions of the Commissioner of Fair Trading, the
Protective Commissioner and Public Guardian, and the Director General of
the Ministry for Fisheries (in relation to commercial fishing licences).

In 2005-06, 461 of the 969 applications filed in the Tribunal were referred to
the review jurisdiction of the General Division. Professional discipline
hearings accounted for another six matters in the General Division.

3.3.2. Revenue Division

The Revenue Division reviews decisions of the Chief Commissioner of State
Revenue. Members in the Division have substantial experience in taxation
law. The onus is placed on the applicant to demonstrate that the Chief
Commissioner’s decision is faulty. :

In 2005-06, 132 applications were referred to the Division with 118 matters
disposed of during the year. Hearings are conducted by a judicial member
sitting alone.

3.3.3. Community Services Division

The Community Services Division hears applications for original decisions
and the review of reviewable decisions.

Merits review applications are heard by a three member panel, consisting of
one judicial member and two members with expertise in the relevant area. In
prohibited employment matters, the Division usually sits with one judicial
member only.

Up until 31 December 2008, the Tribunal heard applications for original
decisions are under the Child Protection (Prohibited Employment) Act 1998
(CPPEA) to permit applicants to work with persons aged under 18. On 1
January 2007, the CPPEA was repealed and a comparable jurisdiction was
conferred on the Tribunal by amendments to the Commission for Children and
Young People Act 1998.

Applications for review relate to decisions made under a number of NSW Acts
concerning community welfare, including decisions about the custody of foster
children, disability funding and licensing decisions.

50 applications were referred to the Division during 2005-06, with 21 being for
merits review and 29 being applications for an original decision. :

3.3.4. Leqgal Services Division '

The Legal Services Division hears applications for disciplinary orders against
legal practitioners and other providers of quasi-legal services. Applicants are
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the Law Society, the Bar Association or the Legal Services.Commissioner.
The Division sits as a threemember panel, including one lay member.

29 ‘applications were referred fo the Division during 2005-06. 27 matters were
pending at the end of the year and 38 were disposed of by final decision.

3.3.5. Equal Opportunity Division.

The Equal Opportunlty DIViSIOﬂ con3|sts of 16 jud|c1al ‘and 21 non judicial
members and generally sits“as"a panel of three two non-judicial and one
judicial: member. . Certain. preliminary. matters are heard by a single judicial
member. The main, busmess of the. DlVlSlon is hearing. complaints, alleging
breaches of . the Antr-Drscrrmmatlon Act 1977, which .are referred to the
Tribunatl by the President of the Anti-Discrimination Board (ADB). Parties are
offered the opportunity o mediate their matters prior tohearing. - The most
common form of complamts congern alleged dlsablllty, rac' l; sexual and age

Th'é "AD'B Pre'S|dent'referred 8t COmplalnts to the: Trlbunal dUrmg 2005 06.Of
the 116 referred complalnts flnalzsed durmg the year 82 were W|thdrawn

fact that meritorious applications are more frequently settled at mediation'in
the Tribunal or, less frequently, by direct negotlatlon between the parties. The
Trlbunal may award a maxmum of $4O 000 damages.

Procedural amendments made to the Am ,.Drscrlmlnatron Act 1977 in May
2005 gave the Tribunal jurisdiction to hear ‘other apphcatlons mcludmg for
leavie o proceed for registration‘of conciliation: agreements made: by:the Anti-
DisériminationBoard; for interim orders “and; “for review ‘of ‘ardecision’ ofthe
Presiderit of ‘the Board:: ‘To date;*theseé amendments-have not made-a
substantial impact on the number of matters being determined by the
Tribunal

336 Reta”

complalntsﬁ about retarl Ieases usually mvolwng
‘.includlng claims., of unoonsmonab!e ‘conduct... A

: "'.="-1‘. . STty e

The D|V|S|on hear
applrcatlons by tenar

JUdICIa| member S|tt|ng alone hears retail tenancy claims while 2 panel headed.

by an expert jUdICIa| member hears unconscionable conduct claims.

I‘n::,"“:OOS 06 184 appllcatlons were, referred to the D|V|S|on 156 matters were
finalised, 114 of which were settted W|thdrawn or dlscontlnued of the 40
matters determined followmg heanng, 16 wére d:smlssed and orders made in

the:other 24.

The Tribunal's retail lease j‘uris‘diction has béen’ directly “affected by
amendments made to the Retail Leases Act 1994 which came into effect on 1
Ja ary : 2006. The amendments enlarge the range. of matters over which the
vision has’ Jurlsdlctlon S’/"ln'cl"' ing ‘claims for‘damages “for mlsleadmg or
deceptlve conduct; a discretion to- permlt claims over three (buf less than six)
years old to be made; an increase in the jurisdictional limit, from $300,000 to
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$400,000; and, the power to appoint specialist valuers in cettain
circumstances. :

3.3.7. Appeal Panel

- An Appeal Panel consists of a presidential member, a judicial member and a

non-judicial member. The non-judicial member and one of the other two
members must be drawn from the Division under appeal. :

The Appeal Panel hears internal appeals (against Tribunal first instance
decisions) and external appeals from decisions of the Guardianship Tribunal,
pursuant to section 67A of the Guardianship Act 1987 and section 41 of the
Powers of Aftorney Act 2003. It also has an external appeal jurisdiction
pursuant to section 21A of the Protected Estates Act 1983 with respect to
decisions of the Mental Health Review Tribunal and magistrates, that a
person be subject to management under that Act.

The Appeal Panel heard 92 appeals in 2005-06, of which 74 were internal
appeals and 18 external appeals. 36 internal appeals were dismissed and 22
were upheld in whole or part. The remaining 16 internal appeals were
withdrawn or discontinued. Of the external appeals, seven were upheld, six
were dismissed and five were withdrawn or dismissed.

4, OTHER JURISDICTIONS®

4.1. Developments in domestic jurisdictions

4.1.1. Commonweaith

The Commonwealth government established the Administrative "Appeals
Tribunal (AAT) together with the Administrative Review Council (ARC) in
10975. The AAT was created to review Commonwealth government decisions
and the ARC was created to monitor and advise on the development of
Commonwealth administrative law. '

The AAT can .review decisions made under 395 Acts and statutory
instruments however it does not exercise exclusive review jurisdiction over
Commonwealth administrative decisions. Other Commonwealth tribunals,
such as the Migration Review Tribunal continue to exercise review jurisdiction.

Reports by the ARC (in 1995) and the Australian Law Reform Commission (in
2000), and legistation introduced by the federal government'® proposed
unifying Commonwealth administrative law jurisdictons in a single -
Commonwealth Administrative Law Tribunal. '

However, the proposed rationalisation did not occur. For a range of reasons
the Senate rejected the government’s legislation in 2001, even though the

° This section is a brief snapshot of relevant developments in specialist administrative law
tnbunals as at May 20086.

% Administrative Review Council, Befter Decisions: Review of Commonwealth Merits Review
Tribunals, 1995, Australian Law Reform Commission, Managing Justice: A Review of the
Federal Civil Justice System, 2000 and the Administrative Review Tribunal Bill 2000.
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committee inquiring into the legislation supported in-principle the concept of
amalgamation. Concerns about tribunal independence from the executive,
budget arrangements, fair process, reduced quality of review and issues of
consumer representation in the face of increased government involvement all
led the Senate to conclude that the legislation, if implemented, would achieve
the opposite of the benefits it was intended to achieve. Concern was also
expressed that the benefits in cost and efficiency gains were. belng
emphasised to the detriment of an efficient and fair merit review system

4.1. 2~ Victoria .

ln 1998! th_e Vlctonan government created .the, Victorian Civil and
tlve Tnbunat (VCAT) in the process merglng 14 mdependent
boards and tnbunals These dealt with a range of subject matter including
administrative decision- maklng, dlsorlmlnatlon complalnts bundmg, _motoring
and liquor licences, residential tenanoles “debts and’ child “welfare. The
VCAT s jurisdiction has continued to expand since 1998.

cases fo'r instan
Dlsonmlnatlon and Guard

TR

A President (who is a Supreme Court judge) présides’over'thé VCAT as a
whole. In addition, the VCAT h Vice-Presidents (who are County Court
judges) who head Divisions” an ther Vicé-Presidents (also Cotinty Court
judges) who can be called on to sit at VCAT. A number.of Deputy.Presidents
are also appomted to‘ manage mdwrdual |lS'[S one of whom also heads a
DIVISIOH KR i i o KPR S B AN HAT A

Theﬂ"VCAT has an; extenswe Junsdlctlon'lnclud:ng in. relatlon to admlnlstratwe
decision, making,- occupatlonal regulation,’ buudlng and rental: dlsputes
' plannmg matters and some professional discipling:: - .

The PreSIdent is a strong advocatehof the b eflts ‘of mergmg tribunals fo

Ing dlvers | eXpel , s, and pubhc
accessibility as key benafits arising from the creation of the' VCAT. "2’

4 1 3 Western Australla

In: 1999 the Law Reform Commlssmn of WA recommended that the
government merge a broad variety of tribunals to establish-a- State civil and
admmlstratlve tribunal with review and decision-making powers.'®

In 2004 the WA government created the. State Admm:stratwe Tnbunal (SAT)
to review deC|S|ons consider dlsclphnary matters and make original decisiofs.

See Repon‘ on the Junsdfctron and Operatron of the Adm:mstranve D on Tnbunal
2002 ‘Committee on the Office of the ’Ombudsinan dnd the Police Iritegrity- Commission:

% |aw Reform Commission of Western Australia, Review of the Criminal and Civil Justice
System in Western Australia: Project Summary, September 1999,

)
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The SAT’s jurisdiction is governed by more than 130 enabling Acts and it
deals with matters ranging from reviews of multi-million dollar tax judgments
to dog destruction orders, disciplinary proceedings, guardlanshlp guestions
and town planning and compensatlon issues.

It is divided into four jurisdictional streams — human rights, development and
resources, vocational regulation and commercial and civil. As is the case with
the VCAT, the President of the SAT is a Supreme Court judge, and the two
Vice Presidents are District Court judges.

The SAT amalgamated most of the review, civil and disciplinary functions of
nearly 50 industry and public sector boards and tribunals, and a number of
courts. The government taskforce established in 2001™ to develop a model
for the creation of the SAT looked closely at administrative review systems
established by Victoria, NSW and the Commonwealth. It identified the
following benefits as the likely results of creating a consolidated, streamlined
tribunal for review and decision-making:

» accessibility and recognisable profile

s public accountability

e coherence in administrative law development
¢ informality and flexibility in proceedings

e best practice in the conduct of matters.

4.2, International Trends

Two major common law jurisdictions have moved towards the amalgamation
of tribunals in a unified jurisdiction and the creation of a comprehensive
system of administrative law.

United Kingdom
Administrative review .

In 2000, the Lord Chancellor commissioned the first review of the UK tribunal -
system since 1957. The review report was delivered in 2001 and
recommended progressive amalgamation of 70 UK tribunals in a Tribunal
System supported by a Tribunal Service. The guiding principle of
rationalisation would be that all fribunals concerned with disputes between
citizens and local or central government, and between parties, should be
brought together in one organisation.

In the Tribunal System, tribunals were to be grouped by subject matter into
identifiable Divisions: education, finance, health and social services,
immigration, land and valuation, social security and pensions, transport,
regulatory and employment. Tribunal decisions would be appealable io an

4

In 2001.
*® Tribunals for Users of One System, One Service, Report of the Review of Tribunals, Sir
Anthony Leggat, March 2001
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Appeal Division. [n party-party matters, the Tribunal would emphasise
procedural lnformalrty

The report recommended that a UK Councﬂ of Revrew Tribunals oversight the
Tribunal and function in a similar way to the Commonwealth’'s ARC. The
Counicil's responsibilities would include moritoring of training of the Tribunal’s
chairmen and members, as well as the Tribunal's administration, considering
proposals ‘for procedural change, upholding and reviewing the system of
administrative law and proposing changes to improve the operation and
acoessrbrllty of the Tnbunal

The" Report spoke approvmgly of the ‘thoroughly benefrcral effect of the
‘Commonwealth AAT on'the ‘development of [Commonwea]th] administrative
law *..: *and the improvement in ‘the standards of- decrsron :making at first
mstance The institttion of the' ARC: and AAT had created a tribdal systern
Elosesto the'kind of coheteht tribuinal s s rn? we were contemplatlng i

White Paper on administrative law reform

After calling for and considering responses to the report the Biritish
government released a White Paper on admlnlstratlve réform-in: 2004."® The
White Paper called for the creation of a, unn‘red tnbuna] servrce 1o replace the
existing fragmented arrangement

: i
3l o

The White Paper's themes were efﬁmency and acce831blllty It noted that
bringing the largest central government: tribunals: together:in:a single service
would ensure a more effective and efficient detrvery of tribunal Justlce To
improve access to justice, the service would havé &R articlatéd mission < to
help prevent and resplve, disputes, using any. approprlate method, and to help

improy r-admlnlstratlve Justlce and Justrce in the workplace S0 that the need’

for dtspute is reduced.

The new organisation would focus on user needs. According to- the Whlte
Paper, users could expect a range of benefits including:

» tribunal independence from decision-making bodies
‘ -A lmproved acce33|b|I|ty

; more mformallty and Iess Iegalrsm

better $tandards of original décision- maklng - the new organisation
Wwould have a statutory ‘duty ‘1o work W|th demsron makers to 1mprove

the system as a whole.
The Whlte Paper recom'rne_,ndled a number of p\th'er'{r'eforrn_s including creating:

e .astatutory tribunals rule commitiee -

¢ a more coherent structure of appeals and reviews

"® Transforming Public Services: Complaints, Redress and Triburials, a White Paper issued
by the Department of Constitutional Affairs, July 2004.

L } i L J
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e a unified tax appéa[s system
e a new and enhanced role for the Council on Tribunals, which would

evolve into an Administrative Justice Council.

Government action

On 1 April 20086, the Tribunals Service was launched. The Tribunals Service
incorporates the work of 17 tribunals across such diverse areas as social
security and immigration, employment law and discrimination, traffic matters
and fand compensation and taxation disputes.

The White Paper also contemplated that the Council on Tribunals will
gradually evolve into an Administrative Justice Council overseeing the
development of UK administrative law. This proposal is yet to be
implemented. :

- Canada

In 2001, the Attorney General of British Columbia initiated the Administrative
Justice Project,” which resulted in the release of a number of discussion
papers, and a White Paper on administrative law reform. The White Paper
recommended the creation of an administrative justice office in the Attorney
General’'s Ministry to oversight developments in, and improvements to, the
system of administrative law.

Other actions proposed included clarification of {ribunal powers, processes
and procedures, development of a model for vesting individual powers in
tribunals and implementation of a merit-based appointment process for
tribunal members.

Following receipt of responses to the White Paper, the government began to
implement proposals in the White Paper, creating the Administrative Justice
Office (AJO), introducing a system for merit-based appointment, and requiring
the AJO to play a formal role in the review and evaluation of legislative

‘proposals to establish or alter administrative decision-making institutions and

processes.

5.- PARLIAMENTARY INQUIRY INTO THE JURISDICTION AND

OPERATION OF THE ADMINISTRATIVE DECISIONS TRIBUNAL
5.1. Background

In June 2000, the Committee on the Office of the Ombudsman and the Police
Integrity Commission, chaired by the Hon Paul Lynch MP (Parliamentary

‘Committee), received a referral from both Houses of Parliament to conduct

an inquiry into the jurisdiction and operation of the Administrative Decisions
Tribunal. The referral was made pursuant to section 146 of the Administrative
Decisions Tribunal Act 1997. Section 146 provides for a Parliamentary inquiry
by a joint committee into the jurisdiction and operation of the Tribunal.
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5.2, Conduct of the Inquiry

In July 2000, the Parliamentary Committee advertised the inquiry and called
for submissions. The Committee received 12 submissions in response to its
advertisement. :

In November 2000, the Parliamentary Committee conducted a public hearing
at. WhICh it took ewdence from the Pre5|dent of the Tribunal, the President of
the Antr Dlscnmlnatron Board the Publlc Interest Advocacy Gentre, the NSW
Law Socrety and the NSW Bar Assoma’uon

in. IVIarch 2001, the Parhamentary Committee released a Discussion Paper
(Dlscussron Paper) W whrch focused on the major lssues ralsed durrng the
inquiry and whlch was mtended to stlmulate fuller debate of tho rssues The
Parllamentary Commitiee received six responses to the Drscussmn Paper '

The Parliamentary Committee held further public hearings in August 2001, at
Wthh |t took evrdence from the PreS|dent of the Vlctorran Crvrl ‘atid

ewdenc :.frorh the

i eiorE
HEEEE S S

The Parhamentary Corhmrttee publrshed |ts flnal report rnaNovember 2002 18

EA I A R

.. TR k EEERE S Fri ‘f‘;-"r'.‘.x:i-

The:: Parhamentary Commrttee ‘g Report on the Junsdrctron ano‘ Operatron ‘of
the Ao’mmrstratrve ‘Décisions Tribunal (Parllamentary Report) 'makes 11
recommendations. The recommendations are listed in Appendix: 4. »The
recommendatrons relate to

(ARAC) R
¢ interim measures pending the establishment of an ARAC

.....

Trrbunal Drscussron Paper Maroh 2001, !
'® Committee on thé Office of the Ombudsmian and the’ Police Integrrty Commission Report on

the Jurisdiction and Operatrons of thé Administrative Décisioris Tribunal, November 2002.
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Expansion & Amaigamation

The Commitiee expressed the view that there are potentially significant -
advantages to be gained from expanding the Tribunal’'s review jurisdiction and
integrating existing tribunals into the Tribunal. The Parliamentary Report
identified the following potential advantages:

greater integration and coherence of Tribunal operations in the delivery
of arbitral and quasi-judicial services in NSW

elevation of the Tribunal's prominence and status

consistency of Tribunal decision-making through the fostering of a
unified approach

broadening of the skills and knowledge of Tribunal members, and
greater variety and fiexibility in the work environment of Tribunal
members

improved access to and use of the Tribunal system through greater
public recognition and a possible expansion of the Tribunal to more
locations

secure terms of appointment of reasonable length for Tribunal
members, with a credible and transparent appointment process and
rationalised pay structure, and better funded training program for
members '

economies of scale through standardising file management, claims
processing, provision of information, assistance to parties and advice:
on the status of matters.

e

In Iight' of these perceived benefits, the Parliamentary Committee
recommended that: '

separate tribunals should be merged with the Tribunal, unless there are
clear reasons why it would be inappropriate or impractical.- In

“particular, consideration shouid be given to merging all professional

disciplinary tribunals with the Tribunal as part of a separate
Professional Disciplinary Division (Recommendation 1)

pending -the establishment of an ARAC, the Attorney General's
Department should, in consultation with the Tribunal, develop criteria
for determining those classes of administrative decisions which would
appropriately fall within the external merits review jurisdiction of the

- Tribunal (Recommendation 2(a))

the Attorney General's Depariment consult all other agencies to identify
those classes of administrative decisions which currently meet such
criteria and which should therefore be subject to external merits review
by the Tribunal (Recommendation 2(b)) _ '
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e legislation should be introduced to confer review jurisdiction on the
Tribunal in respect of those decisions whrch currently meet the external
review’ criteria (Recommendatlon 2(c)

+ there should be a presumption that all classes of administrative
decisions provided for under new legislation that meet the Attorney.
General's Department criteria, shouid be the subject of external merits

- review by the Tribunal (Recommendation 3).

5.5. Admlmstratlve Review Ad\nsory CounCII (ARAC)

As noted in Chapter 1, the Admmrstrat:ve Appeals Tribunal Act 1975 (Cth)
(AAT Act) created the Administrative Review Council (ARC). The ARC
comprlses the PreS|dent of the AAT, 'the Commonwealth Ombudsman, the
Prasident of thé Australian Law Reform Commission, and no' fewer than three
and no more than 10 other members with extensive experrence i areas such
as.industry,-commerce, public administration, and the practice:-of a- professwn
orwdirect-knowlédge and-experience: of: the=needs -ofiy people S|gmf|cantly
affected by government decisions. e

s providing advice to agencies o ensure that admlmstratlve dlscretrons
- are. exercised and administrative:decisions-are made in. a ;ust and
equltable manner : , .

. recommendlng |mprovements to the faw. and practlce relating o the
review by courts of administrative decisions

- anumng mto the quallﬂcatlons required by people reviewing
administrative ‘decisions,” the “extent of ‘thé: jurisdiction t6 review
- adm[nlstratlve demsmns conferred ‘on’ those péople, ‘ahd-the adequacy

" oof procedures tsed’ in “éxercising that le‘lSdlCtIOI’l and recommendlng ‘

improvements

.o making recommendat!ons as to the manner in which.tribunals engaged

_in-the review of admlnlstrat:ve demsmns should be. constltuted and as

-~ to whether admlnlstratlve demsmns that’ are the sub]ect of ) rewew by
other tribunals should be: made the. m‘bje_h__._,__ f._.rewew by; the AAT

e facilitating the training of people exercising administrative discretions or
making administrative decisions, and promoting knowledge about the
Commonwealth administrative law system.
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The Parliamentary Committee considered that there would be merit in
establishing a body similar to the ARC in NSW.  The Committee
recommended that:

e the Act should be amended to establish an Administrative Review
Advisory Council (ARAC), whose functions would include: (a} further
developing criteria for determining the classes of administrative
decisions which should fall within the Tribunal's external merits review
jurisdiction; (b) ongoing review of the Tribunal’'s jurisdiction, including
assessing whether other tribunals should be merged with the Tribunal;
(c) oversight of the NSW administrative law system; and {(d) providing
advice on Tribuna! practices and procedures (Recommendation 4)

e the ARAC should monitor progress achieved in merging existing
tribunais with the Tribunal and have an ongoing role in reviewing and
developing criteria for defining the Tribunal's merits review jurisdiction
(Recommendation 5)

« the ARAC should comprise a President, the Ombudsman, the
President of the NSW Law Reform Commission (LRC) and at least
three members with: (a) experience in industry, commerce, public
administration, industrial relations, the practice of a profession or
government service; (b) knowledge of administrative law or public
administration; or (c) experience or knowledge of the needs of people
affected by government decisions (Recommendation 6)

« the ARAC should report to the Attorney General, who in tumn should
table each of the ARAC's reports in Parliament, and the ARAC should
prepare. an annual report to the Attorney General for tabling in
Parliament (Recommendations 7a & 7b).

The Parltiamentary Committee alsc made recommendations for interim
measures, pending the establishment of the ARAC. Specifically, the
Committee recommended that: ' .

« the Attorney General assume responsibility for the performance of the
functions proposed for the ARAC, pending the establishment of the
ARAC (Recommendation 8a) '

« the proposed membership of the ARAC be convened as a working
group to assist the Attorney General, pending the establishment of the
ARAC (Recommendation 8b)

e the LRC conduct a review of existing tribunals to determine whether it
is feasible and appropriate to merge them with the Tribunal
(Recormmendation 8c¢)

+ the LRC report td the Attorney General on the outcome of its review
and that the report be tabled in Parliament (Recommendation 8d).
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Discussion
ADT: Accretion of jurisdiction

Jurisdiction and ARAC

The Tribunal’s jurisdiction has increased gradually. Government agencies
have’ recognrsed their public oblrgatron to support the review of decision-
mekmg, Which has led'to additional feview jurisdiction being conferred on the
Tribunal. -This process wrlf conhnue as other fegislation confers Jrunsdrc:tron on
the Tnbunal R .

It is ot necessary to ‘creaté an rndependent adwsory body - such as the
ARAC - to review the jur.rsdrct:on of the Tribunal.” ‘

: undertakes thrs role as part of its
ongoing.sole fc 20 . egisfation;.unc r. revrew and to rewew legistative
,oro,oosals brought forward by other Mmrsters In oonsrdermg whether an

That the NSWAttorney, General Department ontmue to: .
' ot st e
(a) keep the legrslatton under rewew and

{(b).encourage.the-further.conferral of review.: jurlsdrctlon on the Tribunal
in-appropriate crrcumstances : :

' 5

5.6.  Selection and tenuré of members

Under.: the Act, the Governor appoints preSIdentlal judicial members and the
Minister- appoints non-presidential. judicial ...mempers and. non-judicial
members.”® Schedule 3 of the Act prov1des that Aa. member holds office for a
penod not exceeding 3 years, but is eligible for re- appomtment Temporary
members may be appomted for a term not exoeedlng 12 months.®'

One submission® suggested that security of tenu’re linked' to merit Selection
would enhance:public confidence in .th_e,‘Tribune[, presuma_bly;on the basis

e 4

19 The Hon JW Shaw, QC MLC, Second Readlng LC Hansard, 27/06/37 p 11279-80

© Section 13.

2 > Section 15(3).
22 | UNSW Council for Civil Liberties, 27 December 2002
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that competent members appointed for a fong term would perform more
effectively and independently than short-term appointees. Under the VCAT
Act, all members are appointed for 5 year terms.

The Parliamentary Committee supported the view of the President of the
Tribunal that full-time appointments of senior members, for longer ferms,
would better support the Tribunal.?® The President's opinion was that these
strategies would give career structure and predictability and remove the
tension and morale issues surrounding reappointment periods.’”

Legislative implications

Amend the Act to provide for longer terms of appointment for senior members
of the Tribunal.

Discussion

Selection of members

The Tribunal values the concept of merit selection of its members and has
implemented strategies to achieve this. Since 2001, the Tribunal has
advertised for expressions of interest. It has interviewed selected apphcants
and made recommendations fo the Attorney General.

In the professional discipline jurisdiction, the Tribunal generally recommends
people from among the nominees of the relevant professional body. In some
cases, other Ministers are consulted in accordance with special requirements
in Acts that confer jurisdiction on the Tribunal.

Appointments to the VCAT follow a merit selection process, augmented with a
memorandum of understanding about appomtment based on merit, between
that VCAT and the Victorian Attorney General.*®

in the UK, the Judicial Appointments Commission (JAC) selects candidates
for judicial and tribunal appointments. The JAC is an independent, non-
departmental body set up by the Constitutional Reform Act in 2005. Once
appointed, judges have security of tenure. '

Given the size and budget of the Tribunal, it would not be necessary fo create
an independent body to select Tribunal members.

= Parhamentary Report, p.48
* ibid, p.37.
% Parllamentary Report, p 36
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Tenure

The issue of tenure is, according to the Commonwealth Administrative Review
Council {ARC), a difficult one.

The ARC reached the conclusion that members of tribunals should not be
tenured (appo;nted to’ retirement age) and proposed that appointments’ fo
tHibunals’ should be for terms of 3 to 5 years. Terms shorter than 3 years were
‘undesirable’, sirce 'they gave members no sense of security and it might be
appropriate to appoint some senior members for longer terms, initially or on
reappointment, to promote continuity and attract high quality” candidates.” So
far as the issue of independence is concerned, while the independence of
review tribunals and their mémbers is ‘esSential ... there is no reason why
protecting that independence need detract from the ability of review tribunals
fo respond fo the changing needs of their users.” 26 The issue of tenure has
also been canvassed in the report of the Commonwealth Access to Justrce
Advisory Committee, ‘Access to Justice: An Action Plan’?

in NSW, the framers of the Act originally com‘emplated that the term of
appomtment of members would be open-ended. :Schédule’’ 3"-of " the
Admm:stratrvec Dec;s;ons‘ Tnbunal Bill 1997 s_tatedh that members were

The . arguments for and agamst tenure or Iengthy terms of ap,oo:ntment are
ﬁnely balanced : ASHTNEE

To" gam the heds ce and ffectrvely d:scharge quasr-judrcral
functions, Tribunal members néed o have" “eértainty that “an - “appointment
continues for a fixed and not insubstantial penod More senior members,
esp f*‘-’presrdent!al members, ~of the bunal ‘need the’ ’secunty bf-a
réasonable term'to promote pub ic' conﬁde cei at the Tnbunai is ‘:nde,oendent
of government and free from executive lintefference: " A reasonablé term is
more. Irkely fo attract and retain experienced lawyers amongst the senior
membershrp and allow them to” develop and maintain the skills requrred to
: "__”drscharge their dut:es as sen:or members ‘of the Tnbunal Taking
into-actount the view of the” ARC that the m:n:mum‘term of ‘appointmerit
should be 3 years and the fact that migiibers of the*VGAT ‘are appoirited for 5
years, there is a case for considering apporntment penods for the Tribunal
that are graduated” accord:ng ‘o the level of expertlse and rnvo!vement
required by a member’s role. '

2%
Ibid.
27 pccess to Justice Advisory Committee, Access fo Justice: an action plar, 1994,

2 NSW Legislative Assembly debate in committee, Administrative Decisions Tribunal Bili
' 1997, Hansard, 19 June 1997,
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Recomhwendation 2

That the Attorney General consider amendments to the Act to
provide for longer terms of appointment for senior members to
reflect the levels of commitment, knowledge and competence
required of those members.

L

5.7. Professional Development & Training

In its report, the Parliamentary Committee emphasised the importance of
professional development and training for Tribunal members. The Committee
was impressed with the focus given by the VCAT to the professional
development of its members. The Parliamentary Committee therefore
recommended that the statutory functions of the President and Deputy
Presidents of the Tribunal be amended, in line with section 30 of the Victorian
Civil and Administrative Tribunal Act 1998, to include responsibility for
directing the professional development and training of Tribunal members
(Recommendation 9). According to the Parliamentary Committee’s report, the
amendment would recognise that the professional development of Tribunal
members is a critical factor to the success of the Tribunal.

Legislative implications

Amend the Act to provide that the President and Deputy Presidents are
responsible for directing the professional development and ftraining of
members.

Discussion

An emphasis on professional development and training is desirable in a body
made up of mostly part-time members with disparate professional training. In
particular, there is a recognised need in the Tribunal for developing the
particular skills required to be an effective Tribunal member.

As part of their administrative functions, the President and Divisional Heads of
the Tribunal have delivered professional training and development by a
variety of means including members’ training days, specialist divisional
fraining and the development of a members’ intranet. The professional
development days have generally been designed to develop the generic skills
required to be an effective Tribunal member. Specialist workshops have also
been run to accommodate the needs of members in the specialist Divisions.

Professional development day themes have included Good Decision Writing,
Good Conduct of Proceedings, Fact Finding in Tribunal Proceedings,
Maintaining Quality, Providing Access and Tribunals In Practice. In 2004 and
2005, instead of providing a single ‘whole of Tribunal’ training experience, the
Tribunal moved to practical workshops and seminars for members. Decision
writing was revisited as the main theme of these events. Regular Divisional
meetings have also been used as lraining opportunities in some divisions,
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most notably in the Equal Opportunity Division, and more recently, in the
Revenue Division.

Section 25(1) of the Act grants the President broad authority to ‘(subject to
this Act and the rules of the Tribunal) to direct the business of the Tribunal.’
~ In oider to properly conduct the business of the Tribunal, members must be
adequately trained. Therefore, it is reasonable to suggest that the President
has the power to direct professional training and development of members.
Accordingly, the statutory amendment proposed by the Par!famentary
Committee is probably unnecessary

On'the otherhand, it is important to-riote that providing suitable training for the
profess;onal development of members may be expected ‘fo bring benefits to
the ‘managemént of the Tribunal's business, mcludmg the- trme!mess and

i, "kmg by the Tr:bunal G i

5.8. Improving Operations

In“the ‘course of its” inquiiry: the- Parilamentary Committee examined various

aspedts of the Tribiinald ‘opérations: Based 'on subrissions:and ‘evidence

received during the first stage of the inquiry, the Parliamentary Comrhittée put

forward a number of proposals regarding the Tribunal's operatlons These

proposals related to the rules of the Tribunal, the role and functichs of thé

Tribunal’s:. Rule.: Committee,‘ ‘consultation,.with Trlbunal .user, groups legal
i m m_bershlp, and FESOUrCes: . .5 .t ¢

. "'i{

The "t'nbunél generall, __‘upported the Commlttees proposals and has Iargely
lmplemented them onan admlnlstratwe basis.

'IL' 5!

However one of the Commlttee S proposals reqmres Ieglslattve amendment if
itiis to proceed This proposat is that the Act be amended to provnde that: (a)
the Tnbunal is: to be constituted for; the purposes of any. partlcular proceedmgs

|f a Trlbunal panel IS constltuted by more- than one member at Ieast one must
be a legal practitioner, and (d) the President or relevant Divisional Head
should: determine how the;Tribunal is to be.constituted, for the purposes of
: each proceedmg (Recommendat:on 10.in the. Parllamentary Report)

|n|t|at|ves taken towards |mplementmg ‘the proposals and‘;'re!ated outcomes in
its annual report (Recommendation 11). .
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Legislative implications
Amend the Act to provide that:

e the Tribunal is to be constituted for the purposes of any particular
proceedings by one, two or three members

» if a Tribunal panel is constituted at a proceeding by one member only,
that member must be a legal practitioner

e if a Tribunal panel is constituted by more than one member, at least
one must be a legal practitioner

e the President or relevant Divisional Head should determine how the
Tribunal is to be constituted for the purposes of each proceeding.

Discussion

Recommendation 10 of the Parliamentary Committee’s report

The Administrative Decisions Tribunal Amendment Act 2004 (which
commenced 1 January 2005) partly implemented Recommendation 10. The
Act confers on the President (or any Division Head directed by the President)
authority to direct that in an interfocutory matter, the Tribunal may be .
constituted by a single judicial member. Additionally, the President may direct
that a single presidential judicial member may constitute an Appeal Panel to
deal with an interlocutory matter.

The Tribunal relies on part-time members and constituting panels of three (as
required in most Divisions under the Act) may prove a difficuft and time-
consuming endeavour. Giving the President or relevant Division Head the
flexibility to direct that one member constrtute a panel allows matters to be
managed more efficiently.

The requirement that a single member must be a judicial member is designed
to ensure that the sitting member is capable of effectively managing the
evidentiary and procedural aspects of the proceedings. This in turn suggests
that the matter calls primarily for procedural rather than specialist technical
knowledge.

The most commonly expressed counter argument to this proposition is that in
multi-disciplinary tribunals, Tribunal deliberations are assisted by members
who, although not lawyers, are able to inform the decision making process by
using their expert knowledge of their field or community. Such experls can
make a contribution to fair decision making, particularly in areas where they
bring relevant technical expertise to the Tribunal or where an understanding of
the issues facing a particular class of people may be required.

The Amendment Act balances these competing views, as they relate to
interlocutory proceedings, by allowing the use of single members for more
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procedural matters and requiring the use of a full panel on substantive
questions where it is important to have the input of members with technical
expertise.

Recommendation 11 of the Parliamentary Committee’s report

The Tribunal reported on progress in implementing proposals 5-9, 12 and 14-
15 of the Parliamentary Committee’s Discussion Paper (which do not require
legislative action) in'its 2002-2003 Annual Report. The proposals concerned
consultation by the Tribunal with user groups, the standardisation and utility of
Tribunal rules, the creation of a trial duty solicitor scheme, rewew of Tribunal
ressurces and review of Legal Services Division rules. :

In the 2002-03 Annual Report, the Tribunal pointed to the operation of a
Freedom :of Information.-and:-Privacy.Users':Group,; and the .création of.the
Professiohal: Discipline i Advisory:-Group; ~noted:-that. the -Divisisnal sub-
committees were to report to the Rule Committee on the standardisation and
utility of Tribunal rules; noted that a duty solicitor scheme existed in’ ‘the Equal
Opportunity Division..but, the, Tribunal did not. haye budgetary, capacity. to
ﬂnance a trlaf duty sohc;tor"scheme noted that thls statutory review would

1] L : J;ft_ed, Jhat the

Each of these matters, other than Tribunal consufta’tioh wrthusergroups:s
deaft-with.in theﬁfgthwmg\g:hegteﬂ. ¢ ke e g e . _ B

“ i '

6. OBJECTIVES OF THE ADMINSTRATIVE DECISI.!:NS TR!BUNAL ACT
1997 (THE ACT)

61 ; Leglslatlve statement of objectlves the Act

The objectlves of the Act are set out [n seotlon 3

3 Objects of Act

The objects of thls Act are as follows

(a) - to establ:sh an mdependent Admtnlstratlve De(:ismns Tnbunal

. (i) to makei"demsnons at flrst inst "nce in relat[on to' matters
over WhICh it is:given. JurlSdICtIOn by an enactment and

ey L i et e LTI v
FERE I B e L FRACIALETEN STy

29 The subsequent commencement of the Legal Profession Act 2004 has meant that the
review of the Legal Services Divisié'n Rules has biéen deferred. -

! ]
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(i) to review decisions made by administrators where it is
given jurisdiction by an enactment o do so, and

(i) to exercise such other functions as are conferred or
imposed on it by or under this or any other Act or law,

(b)  to ensure that the Tribunal is accessible, its proceedings are
efficient and effective and its decisions are fair,

(c) to 'enable proceedings before the Tribunal to be determined in an
informal and expeditious manner,

(d) to provide a preliminary process for the internal review of
reviewable decisions before the review of such decisions by the
Tribunal,

(e) to require adrh_inistrators making reviewable decisions to notify
persons of decisions affecting them and of any review rights they
might have and to provide reasons for their decisions on request,

(f) to foster an atmosphere in which administrative review is viewed
positively as a means of enhancing the delivery of services and
programs,

(g) to promote and effect compliance by administrators with legislation
enacted by Parliament for the benefit of the citizens of New South
Wales.

6.2 Object (a)
6.2.1 Relevant submissions

Only one submission concerned object (a).*® The submission argued that it ‘is
essential that the public perception of the independence of the Tribunal and
its members is maintained.” To this end, the submission suggested that the
government should investigate options for reform of the process of
appointment and renewal of members to ensure they are based on merit,
carried out in a transparent manner and based on some form of tenure. The
respondent also proposed that the Act be amended to provide that ‘any
decision made under an enactment is reviewable. by the Tribunal, unless an
Act expressly states otherwise.” The reason advanced for the proposal was
that ‘the public expect an automatic right to the review of administrative

~ decisions.’

6.2.2 Parliamentary Report

Recommendations 1-4 of the Parliamentary Report, proposing expansion of
the Tribunal’'s jurisdiction (through merger of tribunals and expansion of the
scope of external merits review) and the creation of the ARAC, (and as
discussed in Chapter 2) are relevant to object (a).

30 University of NSW Council for Civil Liberties, 27 December 2002.
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6.30bject (b}
6.3.1 R_elevant submissions

Object (b) is ‘to ensure that the Tribunal is accessible, its proceedings are
efficient and effective and its decisions are fair'. A number of submissions
related specifically to this object although the majority related to both objects
(b) and (c). These submlssmns are grouped together, as appropriate, under
relevant headings.

Disciplinary proceedings

Resporidents suiggested that the Tribunal's professional discipline jurisdiction,
exerciséd inthe Legal Services and General Divisions, is:¢compromised by the
limited extent of the jurisdiction and the Tribunal's emphasis on procedural
lnformallflty

“

,|
»,J-

These espondents”sUpported the creatlon of 'd separate Professional

Dlsolpllna"rf Division * of the Tribtnal for’ two réadons. Thé' first is that the
‘ pted. in . most Tribunal

,proce @ngs IS, , v
%2 "The sécond is that & sii ,
dlsolpllnary tribunals is likely to promote efficiént use of resources Ieadlng to
umformlty [af procedures and standards* -and consrstent deC|S|on -making.>®

"'.;';; ," '1 t Ly I(h_n; . L .-‘:"}7 e iJ._ i'

Legrslat:ve rmphcat:ons

Amend the Act to create a Professional Disciplinary Division; amend the
fegislation governing the conduct of professronals to confer rewew_ jUI‘lSdICfIO!’?
on the Trfbunal R

l Q n.a.sing
Nevertheless the creat:on of . a o’tsfmct Profess:onal D:scrplmary Drws:on is
recogmsed as a sensible objective -The Parhamentary Report proposed that
‘varticular consideration [be] given to merging all disciplinary tribunals with the
ADT, as part of a separate professronal drscrplmary Division.’
(Recommendation 1) and the Tribunal President” " supports “such a

development. . ..

NE ; s R T T L TN SO A
L L M O TR R
31 gubmissions of the Bar Association, 18/2/03 and Hon John Nader QC, 26/5/03 and Office
of the Legal Services Commissioner (OLSC), 20/12/02. _

%2 Bar Association and Hon John Nader, QC submissions.
3 OLSC submission, following the argliments of the Parliamentary Report. -
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In this context, the Tribunal’s Annual Report records the establishment of the
Professional Discipline Advisory Group (PDAG) in early 2004 to consider
matters relevant to practice and procedure in connection with professional
discipline proceedings in the Tribunal.

A subcommittee of the PDAG was formed to develop proposals for uniform
rules, practice notes and guidelines for application to all classes of
professional disciplinary proceedings in the Tribunal and to advise on whether
any statutory or rule amendments are required to achieve uniformity. The
subcommittee presented its report and draft practice note and forms for
application and reply fo the PDAG in July 2004. Folfowing consultation on the
report with those professions whose disciplinary processes are overseen by
the Tribunal Practice Note 17 was published in 2005. It applies uniform
processes fo the conduct of professional discipline matters in the General
Division of the Tribunal. Ifs aim is stated to be “to simplify and unify practices
and procedures in professional discipline proceedings”.

This work illustrates the general acceptance of the need for a common
approach to the management of the professional discipline jurisdiction of the
Tribunal. Changes to the legisiation governing the professional discipline of
Jawyers will necessitate separate consideration of the Tribunal’s practice and
procedure in that area.

Unrepresented parties

About half of the Tribunal's applicants are self-represented®. This may be
interpreted as indicative of the Tribunal's accessibility however various

- resporidents pointed out that unrepresented partiés in proceedings, are usually

at a considerable disadvantage to parties with legal representation. 3

Some respondents suggested that the Tribunal dispense with any. procedural
legalism that might place the unrepresented at a disadvantage in
proceedings,*® others suggested that the Tribunal retain a duty solicitor to
help Tribunal users understand thelr rights and manage cases.’

% Tribunal records reveal that in the 05/06 year 270 of 467 applications in the General
Division; 83 of 107 in the Equal Opportunity Division and 82 of 132 in the Revenue Division
were self-represented at the time of first filing.

3 gubmissions, NSW Freedom of Information and Privacy Practitioners Network, 16/12/02,
Privacy New South Wales 6/1/03, Anti-Discrimination Board of New South Wales (ADB),
31/3/03, Colin Chapman (recording the perspective of one unrepresented litigant), 29/11/02.
NSW Commission for Children and Young People submission 22/1/03.

% Colin Chapman, submission id, proposed that section 3(b) of the Act be amended to require
the Tribunal to provide comprehensive information setting out procedural steps.

¥ Privacy New South Wales, ADB, NSW Commission for Children and Young People,
submissions. The duty solicitor concept is put forward also in proposal 9 of the Discussion
Paper.
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Discussion

The submissions suggest that there are polarised views about unrepresented
litigants in the Tribunal. Some submissions (often from government agencies)
characterise them as difficult people, who, in the context of an application
made fo the Tribunal, take up a disproportionate amount of the available time
and resources of the respondent government agency and the Tribunal. Other
submrssrons from* expenenced litigants-inpérson - or advocates’ ‘for- such

apphcants ‘Characterise them as ' disadvantaged people with thé tinféftered -

nght"to"l-:'the support of ‘the' Tribunal, in therr quest for redress agamst the
unhmr ed resources -'of the State

s

The ' Tribunal’s statutory obligation to be accessrbte and fto determme
proceedrngs rn an mformat and expeo’rtrous manner can be rnterpreted to

have their submtssrons consrdered

The Tribunal has commented that in some cases, respondent government
agencresf have' farfugreater resources: avarlable:; fo. conduet matters than
i g the acceptance
ower
xperts to,refer. an
At the same time,

applicant fo andlwhrch rep rtsto produce to the Tribunal.®®

there (8 nothmg in-the Act that, com_pels the: _Tnbunal {o; ensure: that the-greater

overrtsopponent i e ey s

In some circumstancesﬂit rs ot‘ben"e:ﬁt' to"‘. the Tnbunal and bothh partiesé if

unrepresented parties are given early assistance to present their cases.

efficiently arid clearly. While it may be argued that this is a point in support of
the proposal for the creation of a of duty solicitor scheme, it should also be
kept in mind that much of the business of the. Tribunal is satisfactorily
conducted by self-represented applicants.

T

The Parhamentary Commrttee S Drscussron Paper proposed the rnstrtut:on of
a trial duty solicitor scheme (where a government agency is the respondent),
and- that further corisideration be given to the creation,-on a permanent basis,
of.a duty solrcrtor Scheme. The creatron of such a scheme is trkety to enable
unrepresented partres fo better understand the procedures and requrrements
of the Tnbunal

% Admlmstratlve Dectsmns Tribunal Annual Report 2003-04 p.13. Thé rele'va'nt sectlon cites
ED v Comrrission for Children and Yoting People [2003] NSWADT 261, in-which principles
involved in accepting and considering expert evidence are discussed.
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The President of the Tribunal has observed that duty solicitors could play a
valuable role in ‘reality-checking’ unrepresented parties. They could, in this
role, help the Tribunal and the represented respondent to resolve a matter
more quickly by advising the applicant that his or her case has little prospect
of success. Conversely, they could also assist applicants with good grounds
for pursuing proceedings to clarify and present their cases.

The Tribunal has been proactive in ensuring that initial legal advice is
available in some areas of its jurisdiction. Currently, the Tribunal utilises the
assistance of a duty solicitor provided by the Legal Aid Commission in its
Equal Opportunity Division to assist in defining the issues in dispute at an
early stage in the proceedings. On some occasions, the Mental Health
Advocacy Service is able to advise the protected person in proceedings in
Guardianship and Protected Estates list. The Tribunal is also, in conjunction
with the Public Interest Advocacy Cenire, exploring ways of providing a pro
bono duty solicitor service to FOI/Privacy applicants at the crucial planning
meeting phase — when negotiation between the parties often resulls in a
narrowing of the matters in dispute or even its resolution.

Simply narrowing the range of matters in dispute offen has positive
ramifications for the future conduct of the matter in the Tribunal, and
increases the likelihood of a speedy, more satisfying (fo the parties)
conclusion to the matter.

6.3 Objects (b) and (c)

6.4.1 Relevant submissions
The majority of submissions related to both objects (b) and (c¢).

The two objects overlap - object (b) is‘to ensure that the Trlbunal is
accessible, its proceedings are efficient and effective and its decisions are
fair', while object (c) is ‘to enable proceedings before the Tribunal to be
determined in an informal and expeditious manner’.

Costs

A number of submlssmns queried the Tribunal's general policy against
awarding costs® and advocated a new policy of awarding costs to penalise
irresponsible or frivolous actions®® or to encourage compliance with
procedural orders.*’ Judicious awarding of costs would allow the Tribunal to
function more quickly and efficiently.*? A separate submission proposed that
if applications heard in the Revenue Division are successful, the Tribunal

- should have the power to award costs against the Chief Commissioner of

State Revenue, without the need to be satisfied as to special circumstances.

% See Tribunal Practice Note 12.
0 Submissions, Board of Veterinary Surgeons of New South Wales VSIC, 31/12/02 and
January 2003, Crown Solicitor’s Office, 20/12/02, Department of Education and Training,
23/2/03.
:; Bar Association, Hon John Nader QC, submissions supra.

id.
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Legisiative implications

Adopt a provision like-section 109-of.the Victorian Civil and Administrative
Trrbunal Act 1997 instead of section 88 of the ADT Act.

D:scuss:on

Under section 88 of the Act, the Tribunal may award costs, but only if satisfied

that that.there are special. crrcumstances warrantmg an award. The Trrbunal ‘

cannot order. costs in matters in its. orrgmal Jurisdictions unfess the Act under
whrch the matter has been Iodged specrﬁcaﬂy prowdes for such an order In
:practrce the Tr:bunal rareiy awards costs.... .In professronal drscrplme

proceedmgs there is typrcally a power to order costs agamst a practrtroner .
who.is found guilty of misconduct. '

unal gives ekamples of Special,circumstances

b award.costs, on the ‘apphcat/on of a_party or of

To a large extent, the ‘special circumstances’ identifisd’ in' Practice ‘Note ' 12
cover the types of conduct impugned in the submissions. In particufar, the
power to award costs against a party that has 'disadvantaged another party....
by failing fo comply with an order or direction of the Tribunal without
reasonable excuse’ is consistent with thé" power! proposed:’in: two
submissions.®

R S A E IR NS ST

directions. Used appropr:ately, the costs power aﬂows the Tnbunal to deter
unethical conduct and fo secure compliance with its orders or directions.

(derrved:“"from its  statutory obhgatrons) of encouraging' access fo- justrce
through simplified proceedings.

“ pyplished subsequent to:subin g SR,
“ Thesd include fion-compliz . -compllance W|th rules
and legislation, unreasonably oausmg delays in proceedmgs conductlng proceedings
vexanousiy or deceptively and lodging appeals without a reasonable prospect of success.-

4 Submissions of the Bar Association and Hon John Nader.

' Iy Imked to'the facts of each case it appears .
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Additionally, if taken in isolation, the criticisms can present a distorted picture
of how the Tribunal functions in practice. A large number of matters are not
especially complex. Many of them do not involve damages claims at all and
in those that do, the sums at issue are not particularly large, although the
ability of a person to earn a living (by the granting or refusal of an
occupational licence) is often in issue. In these circumstances, in a forum
designed to aflow ordinary people without significant legal resources access
fo administrative review, an over-eagerness to award costs for procedural or
other defaults is undesirable.

Conversely, some matters in the Tribunal are complex and expensive, with
large sums of money at issue, and in some instances, unequal legal
resources. For instance, the NSW Law Society has pointed out that in
revenue cases, the outcomes of which may have significant taxation
implications, . the Office of State Revenue (OSR) invariably commits
considerable resources to opposing an application. Whether or not as a direct
result of the resources committed, the OSR is usually successful in Revenue
Division matters. In these cases, the Law Society considers that the Tribunal
ought to be in a position to award costs against the OSR without
consideration of ‘special circumstances. However matters in the Revenue
Division, which are mainly about an applicant’s tax obligations to the State,
suggest applicants of some sophistication, who are not without means. In this

‘context, the explanation for the imbalance in outcome (in favour of the .

respondenf OSR) in Revenue matters requires further examination.

it is relevant that Practice Nofe 12 reproduces much of section 109(3) of the
Victorian Civil and Administrative Tribunal Act 1997, which one respondent
suggested as a precedent for defining ‘special circumstances’ under section
88 of the Act.*® The Tribunal has declared itself in favour of legislative
amendment to create a clear statutory basis for awarding costs, and there
seems to be merit in incorporating in-the Act a provision similar to section
109(3), that provides such a basis.

Section 109(3) permits the VCAT to make a costs award by reference to
criteria related to conduct, delay, the ‘relative strengths of claims made’, the
nature and complexity of proceedings, and ‘any other matter the Tribunal
considers relevant. The grant of costs is still discretionary, but the bases on
which an award may be made are unambiguously stated in the principal
legislation.

While introduction in the Act of a provision similar to section 109 is unlikely fo
have a radical effect on Tribunal costs practice, its potential effect should not.
be underestimated. By deleting the term ‘special circumstances’ the new
provision would remove a source of interpretive ambiguity, and the
enumerated grounds for awarding costs would provide members with a
mandate for making awards in some of the circumstances referred to in
submissions.

“6 Department [now Office] of Fair Trading submission (23/12/02).
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Repommendat_{on 4

That the Tribunal be given power to award costs on terms similar to
section 109 of Victorian Civil and Admrmstratrve Tribunal Act 1997

Delay

Various: respondents expressed dissatisfaction with the rate at which the
Tribunal .disposed - of matters - Their. collective view . is expressed in the
comiient that the: Tribunal’s slowness ‘compromises: the achievement ... of
the -objects of the Act under s. 3(b) and under s. 3(0) 48 Examples were
prowd d. . R S :

It should be emphas:sed that the Tribunal, for the most part: as its reported
figures, demonstrate, disposes of matters in a. fimely way.” ® continues to

‘ 197 icial yee is're
a number of strategles 't facilitats’ the trmely prowsron of decrsrons by
members. He reports that, over time, these strategies have had a posrtrve

impact.on timely delivery of decisions. .

[
S

CREEEEN .. DR eyt s e . ' . e e e
I e, (N TN i o g e f R VA

47 Submrssrons Departments of Farr Tradrng, of Health (16/12/02} and Transport (12/3/03)
Minister for Education and Traming {23/2/03), New South Wales Bar Association, Timmins
Consulting (undated) and the VSIC.

a8 - Department of Health, submission.
* See Administrative Decisions Tribunal Annual Reports, Appendloes reporting on Time

Standards for 2001-2002 to 2005-2006.

=
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Resources

Three respondents pomted to efficiency deficits caused, they said, by under-
funding of the Tribunal®® One complained that the absence of dedicated
court staff to perform administrative duties meant that part|es legal
representatlves were forced to act as de facto clerks in proceedings. ' The
respondent claimed that the result was time wasted and possibly a public
perception that the legal representatives were not independent of the
Tribunal.

Respondents also highlighted the practical difficulties caused to members and
legal representatives by non-timely production of transcripts, the absence of a
Tribunal library and the non-availability of electronic case management and
other online services. ** One respondent specifically called for resources fo
be made available to permit an increase in the number of full time and part
time members in the Equal Opportunity Division.>*

Discussion

Transforming the Tribunal to more closely resemble courts with their formal
hierarchy of functions and procedures might fo some extent subvert the
Tribunal’s purpose.

Although some of the facilities called for in the submissions may be features
of other jurisdictions, it could be argued that the fact that they do not exist at
the Tribunal tends fo indicate that the Tribunal is simply delivering the type of
Justice its objectives envisage.

For instance, complaints about legal representatives being obliged to assist
the Tribunal during hearings may reveal that the Tribunal’'s mandafe to
provide cheap, accessible justice comes with the requirement of a reciprocal
commitment from Tribunal users to facilitate those objectives. In fact, legal
representatives, as officers of the court, might be regarded as having a higher
duty to facilitate the Tribunal’s objectives than lay parties.

The issue of resources is one that needs to be treated with care. The
Tribunal operates effectively on its budget and would no doubt welcome
increased funding. While it might be helpful fo advocates appearing at the
Tribunal if staff were available to undertake administrative tasks during
hearings it is not a significant obstacle to the efficient conduct of proceedings.
In the Tribunal environment, dedicating scarce Registry resources fo
individual hearings on a regular basis is not viable or desirable.

* proposal 15 of the Discussion Peper raises the need for adequate resourcing of the
Trlbunal ‘

Submlssmn of Bar Association.

%2 Submissions of Bar Association, Hon John Nader Department [Office] of Fair Tradmg, and
ADB.
% Submission ADB.
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Further, the Tribunal maintains an adequate library resource for members
and, if the occasion demands i, practitioners are able to access if. The
Attorney General’s’ Department and other government agencies ‘also provide
pubhc access to information in a number of easily acces.SIble ways such as
via the Lawlfink website and pubhc libraries.

in rélation to developing an electronic case management system and online
services, the Atforney General’s Departrient’s current focus is on developing
and implementing JusticeLinkNSW. This system is being developed for the
Supreme, District and Local Courts, which together deal with most legal
proceedmgs in NSW Once the systein is operating in thoseé courts,the
Attor y Genéral’s Department will consider whether it can be made available
m other courts and tribunals. '

Rules-and procedure. .

Respondents expressed concer that ‘the Tnbunal 'has not’ enunmated
comprehensive and consistent procedures and rules of practlce - One
govemment department reported that in-proceedings in which it was involved,
f the scope of the

matters A third subm|SS|on Concerned with the operat of the Legal
ivisi Tribunal underutlllsedu [ts7 Rule

5 Proposal 8 of tha Dlscussmn Paper calls for the Rule Commlttee 10 consider ‘the scope for

rile anda ‘d:satlon the'rules” possible encouragement of alternative dispute resolution
g)rocedures ‘and their-encouragement of @ccessibility of informality of proceedings::
° Submlssmn New South:Wales Department-of Corrective Service, 24/12/02. .. - -
% Submission Department [Offlce] of Falr Tradmg
57 OLSC submission - 20/12/02.
% Bar Association, Hon John Nader QC, and OLSC submissions. Proposal 5 of the
Discussion Paper calls for review of the rules by the Rule Committee in consuitation with a
broad range of interested groups.
¥ The Department [Offlce] of Fair Trading submission referred to Practice Note 10 which
deals with the use of video'and telephong links'to préserit-evidence at hearings, and called for
a detailed practice note setting out requirements for the presentatlon of ewdence L
Subm:ssnon the Hon John Nader, QC. S St et
o Subn’ussmn Minister for Education and Training 23/2/03.
2 submission, Timmins Consulting Australia Pty Limited.
% FIPPN submission. '

1
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A problem identified by the Tribunal is the ‘cumbersomeness’ of the Rule

Committee provisions in the Act. The relevant part of the Act (Chapter 6, Part
3) sets out a complicated procedure for Tribunal rule-making. The Rule
Committee must establish Subcommittees for each Division of the Tribunal
and must, in ordinary circumstances, undertake public consultation prior to the
making of a rule.

Legislative implications

Amend the Act to streamline the process for making rules to secure
procedural flexibility and informality.

Comment

The rules of the Tribunal are found in the Administrative Decisions Tribunal
(Interim) Rules 1998 contained in the Administrative Decisions Tribunal Rules
(Transitional) Regulation 1998.

The process for making rules is set out in Chapter 6 Part 3 Division 1 of the '
Act, while the constitution and operation of the Rule Committee and
Subcommittees are set out in Part 3 Division 2.

The Rule Committee is to be comprised of the President and each Division
Head, other Tribunal members appointed by the Minister on the President’s
recommendation, and any other persons appointed by the Minister. It is to
establish a Subcommittee for each Division to make recommendations on its

" functions in respect of a Division. A Subcommittee is fo comprise the relevant

Divisional Head, one other judicial member of the Division, and one non-
judicial Division member, and three people (not being members of the
Tribunal) who represent community and other relevant special interests in the
area of the -Division’s jurisdiction.  Taking account of Subcommittee
recommendations, the Rule Committee is to make ‘flexible and informal’
Tribunal rules. However, in ordinary circumstances, the Committee must
consult publicly on proposed rules over a period of at least ftwo months.

Given these requirements, it is not surprising that the Tribunal has complained
of the ‘cumbersomeness’ of the provisions. The requirement to publicly
consult on proposed rules for a period of at least two months mmtates against
the timely development of rules.

In both second readings speeches, the respohsible Ministers commented that

in regard to rule-making, the legisfation took ‘account of the criticism which

has been levelled against the Commonwealth and Victorian tribunals that
despite legislative prescription for informality and flexibility the actual hearings
have become formal and adversarial.’

The Rule Committee, they said, was intended fo promote the informality and
flexibility seen to be lacking in these jurisdictions. ‘To overcome such
probfems the New South Wales ADT will have a rules commitfee which
includes community and stakeholder representation fo ensure that the
procedures do not become stultified.’
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The aim, identified in-the second reading speeches, of ensuring that Tribunal
riles work to promote procediral and informality and ﬂexrbrhty is captured in
the ‘Act. It is a function’ of the Rule Committee ‘to énsure ‘that the rules it
' makes are as flexible and informal as possible.’ (section 93(1)(b)). However,
it is open to question whether the provisions of the Act actually assist the
Tribunal to fulfil this function. It is not obvious, for instance, that the
requirement for community and stakeholder representation: actually stops
procedures from becoming ‘stultified’. Rather, the relative inertia of the Rule
Committee, and the use of Practiceé Notes to' develop procedural guidance,
are clear indications that the prowsrons are not working. -

The Parliamentary  Committee’'s  Discussion Paper made three
recommendations in relation to the Rule Committee. The first called for
réview of: :e_.rules of the- Lega!_ Services Drvrsron Theisecond recommended

rules to provide for a period of three. months. betwesr a: deo:sron 'to- take
drscrplmary actron and ﬁlmg_m.the | Tr:huna! The thrrd pro osed that the Rule

The Tnbunal has not prescrrbed the use of s,oecrﬁc forms as most of the
documents required in a hearing are relatively srmple , Addrtronally,
government agencies “will usually present. evidence - in- a- concise --and
methodtcal way- wrthout requrrmg the Tnbunal S gurdance or drrectron, "

To some extent the submrss:ons on these issues.are.: reﬂechve of a ,oer:od in
the evolution of the Tribunal’'s practice. and. .procedure -that has. .passed.
Practice Nofes are now regularly used to provide clarity in relation to Tribunal
practice:As: at July 2006 the- ‘Tribunal-had; Jublished,. 20. Practice Notes
relatmg to varrous aspeots of the Trrbunalws ,oractrce and procedure :

T R
EAT

% See the Admlnlstratlve DeCIS!OnS Trlbunal Annua! Report 2002 03
% Annual Report 2003-04, p. 29.
8 Also see footnote 29.

(*1
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Finally, it is clear that a fundamental reason for the relative inactivity of the
Rule Committee is the unnecessary complexity of the provisions in the Act
concerning the composition and operation of the Rule Committee. The

- provisions constrain efficient rule-making.

To ensure that the Rule Committee functions effectively to better secure the
procedural flexibility and informality sought by Parliament, it is necessary fo
revise the Rule Committee provisions in the Act and formalise the use of
Practice Notes.

Recommendation 5
That:
a) the rule making power in the Act be simplified, and

b) the Act authorise the making of Practice Notes by the President.

Availability of members with specialised expertise

The non-availability at short notice of some expert members raised concerns
about the accessibility and responsiveness of the Tribunal. Respondents
cited examples of urgent hearings postponed because of the unavailability of

'legal members (in the Legal Services Division), public health members (in the

General Division) and members with retail leasing expertise (in the Retail
Leasing Division). ¢

tn relation to urgent heanngs solutions proposed mcluded instituting a “duty
member’ position in the Legal Services DiVISIOﬂ 8 and expanding the pool of
medical and retail leasing experts to assist in hearing public health and
unconscionable conduct appllcatlons 89

Discussion

It general, it does not appear that the Tribunal has been noticeably ineffective
in securing the attendance of members for hearings at short notice. Because
the Tribunal has limited resources and relies on the services of part-time
members it must accept that members are available to attend hearings for
restricted periods. The Tribunal therefore- plans for hearings with foresight
and care. Inevitably, when hearings are sought at short notice, the Tribunal

% Submissions the Bar Association, Hon John Nader QC, Department of Health, and Minister
for Smaill Business submission 31/3/03.

Bar Association submission.

® Department of Health and Minister for Small Business submissions. The latter submission
noted that the ‘Department has already taken steps to expand the adv:sory membership
panel.’
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may occasionally be unable to secure the attendance of members and be
force'd fo postpone the hearing.

In this context, some caution needs to be exercised when assessing the
Tribunal’s response to applications or ‘motions for urgent hearings: For
example, if a motion for the extension of a public health order is filed within
days of the expiry of the order the' likelihood increasés that a rellevant expert
publrc health member will be' tinable'to atténd the hearmg I thrs instance,
Joleleld plannrng on the part of the party seekifiy the’ hearmg is the catise of the
non-availability of the necessary expert member or members. v

In the Legal Services D:vrsron either the President or a Deputy President is
usually available at short notice to hear matters if a member in that ‘Division
becomes unable to hear the matter. The President has substituted for the
sitting member at directions hearings in this Division on a numberof
occasions. In these. c;rcumstances the proposa! that the Drwsron requrres a
‘duty member’ is redifdant” i

It should H&*fidted that' the' 'ja‘rob/'érﬁ"‘b?“ expeit mémber ‘aVaitability has beén
partly.resolved by the passing in.2004 of legislative.amendments fo allow the
President to appoint a single mémber to hear tnterlocutory applications.

'-.."l PO & .'
o I

Vexatlous Iltiqants '

One respondent proposed legislative amendments to provide that costs follow
the ‘eventiin significant: .commercial matters;: and-ta.; grant;the Tribunal. the
wer-to’ dismiiss: proceedlngs that haves 166 but: are; undertaken.for-an
ulterior=or: collateral ‘purpose. :The . othe espendent proposed that-.the
Tribunal. develop precedents to allow::: ,.‘:,.self-represented wto-conduct
proceedings more quickly, place strict tlme limits on conferences and
" mediation, and introduce ‘realistic’ filing fees.’ . :

Mo're""“re'cently, the * President ‘of the Tribunal -has identified. the issue of
vexatlous litigants: as ‘having an-impact -on:the resources ofthe Tribunal.. He
[ hat the: problem for the ADT appears to be mtrrored in- many TFribunals
across-‘AustraI[a A R L BGOSR R e iy et

 Crown Solicitor's Office (CSO) submission, 20 December 2002, Minister for Education and
Training submission. According to the CSO: ‘[clertain litigants, particularly unrepresented
||ttgants contlnualiy brmg merltless proceedings to the Tnbunal ... the same litigants appeal
every dems:on (mterlocutory or ﬁnal) to the Appeal Panel w lCh‘ co

Tralnmg was & respondent) were ‘frivoious’. " S
™ gsubmission the Department of Education and Tralmng

L. {
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Discussion

The case for dismissal of vexatious actions is the reverse of the argument for
encouraging and supporting self-representation in the Tribunal. Balancing the
concerns of both sides of the argument is a crucial requirement in ensuring
that the Tribunal satisfies in practice the objects stated in section 3(b) and (c)
of the Act. The required balance is suggested in the statement of objects.
The Tribunal must balance accessibility with efficiency, effectiveness with
fairness and informality with expeditiousness. The Tribunal is rightly
concerned to promote accessibility and avoid — without surrendermg
adjudicative rigour — the trappings and formality of a court.

Pre-hearing procedures such as planning meetings and directions hearings
are proving useful in exposing non-meritorious cases at an early stage and,
as discussed earlier, appropriate awarding of costs may deter some potential
applicants froin bringing vexatious actions. On the other hand, it is important
to remember that the Tribunal does not have discretion to declare
proceedings meritless. If an appl:catfon is properly made, the Tribunal must
hear it.

Recent amendments:
e fo the ADT Act so that appeals from interlocutory decisions of the
Tribunal can only proceed with leave
o fo the Anti-Discrimination Act 1977 so that where a complaint has been
declined by the President of the Anti-Discrimination Board, the
complainant must first seek leave to proceed in the Tribunal,

may usefully address some of the issues raised by vexatious litigants.
However, the issue is clearly one that is troubling many Tribunals and Courts.
Additional strategies for managing this class of litigant bear further
examination.

. Summons and veto

The Tribunal has requested legislative amendments to:
e allow it to refuse to issue a summons

» limit the circumstances in which a party to proceedings can require that
a member who conducted any preliminary conference held prior to the
hearing be disqualified from joining in or determining the proceedings.

It has been the Tribunal's expefience that the language of the Act has created
an expectation that applications for a summons will automatically be approved
by the Registrar. To dispel this expectation, and provide the Registrar with

_unambiguous authority to refuse to issue a summons, the Tribunal sought

modification of section 84 of the Act, which deals with the |ssumg of
sSUMMons.
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In relation to disqualification of members after preliminary conference, the
Tnbunal is concerned that disqualification without legitimate cause
cormprorises the hearing of a matter because conduct or patrticipation in a
preliminary confererice - often conaderab!y assists a member in further
conduct of the matter.

The""Tnbunal sought modlfzcatlon of section 74 (F’rellmmary conferences)
' on‘ 74(b) prowdes that |f a matter is not ‘resolved in prellmlnary
co ference ‘the member or'" assessor who condlicted the conferénice is
dlsquallfled from’ furthér involvement in"the proceedlngs if any party “to
proceedings objects to' the:r continued parﬂmpatlon

Legisﬂaﬁifé iﬁ%ﬁ‘ﬁ'baﬁons

conference ‘miist show' that thé meimber's dohfinued participation: "would be
likely to prejudice the party’s case. 3

Discus'sion : ;L.-.\;»w- R P a1

As fo d:squahﬁcatidn members after thew prehmtnary‘ fconference it is
sensrb!e to amend the Act to require that a party objectmg‘ to a member’s

ot Of ?_r'natter ‘should:ibe required to show that
pr babie prejudlce “to' the pa '
HiifFoFs the" sitistion’ in “Colts, ‘where thie’ same. judge mig
aspect of the case.

‘-manage every

The Tribunal relies on preliminary conferences to efficiently manage cases. A
preliminary conference may result in resolution of a matter, and even i if does
not, it aflows the relevant member or-assessor. to:refine.and better understand
the issues. This process typically leads to quicker hearmgs The Tribunal’s
approach is consistent with many. modern . jutisdictions. where..there s
extensive case management.

RS
I ‘lr'. o

There is, no obwous reason to suppose that a members conduct of a

altho g “the ‘membe ‘may at the conference stage Hoe’ substantive’ ﬂaws rn
the partys case., It rs to_ be expected that a member would contrnue to act

N

Sy

[~
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Reconmmendation 6

That sections 84 and 74 be amended to:

aj clarffy that the Tribunal may elect to refuse to issue a summons
and

b) require that a party objecting under section 74(4)(b) to show that
the involvement of a member or assessor in further proceedings
is likely to result in prejudice to the party’s case.

Joinder

A number of respondents raised concerns about the accessibility of Tribunal
proceedings.” The Act does not allow for a party to proceedings to apply for -
the joinder of a new party, and it does not provide for joinder of a person
standing in the position of amicus curiae.

Proposals included amendlng the Act o allow parties to apply to have non-
parties joined to proceedmgs and making legislative provision for statutory
officers (such as the Prlvacy Comm|SS|oner) to join proceedings as amicus

curiae ‘assisting the Tribunal.” '

Section 67(4) of the Act provides that the Tr:bunal may, on its own motion, or
on application of a non-party, order that the non-party be joined to
proceedings. The section does not, however, allow a party to apply for a non-
party to be joined to proceedings.

Legislative implications

Amend section 67(4) to allow the Tribunal fo order, on application of a parly,
that another person be joined fo proceedings, or, on application of a statutory
office holder, that that person be joined fo proceedings as amicus curiae.
Discussion

The proposals amplify the scope for joinder in a way that is consistent with

object (b) and offers flexibility to the Tribunal and parties. It should, however,
be noted that an amicus curae or intervener would rarely, if ever, need to be

2 Two of the submissions, from the Bar Association and Hon John Nader QC, proposed
amending the Legal Profession Act 1987 (now Legal Profession Act 2004) to allow the

. Tribunal to order that any number of informations be joined to legal professional disciplinary

hearings. However, while the practical difficulties caused in the Legal Services Division by
the restrictions on joinder can be noted, consideration of proposals to change another Act lies
outside the scope of this review.

3 Submission, Department of Health 16/12/02.

™ Submission, Privacy New South Wales (Office of the Privacy Commissioner), 6/1/03.
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joined fo proceedings. The Afforney General and Privacy Commissioner
occasionally appear in the Tribunal as interveners but are careful to do S0
without being joined to proceedings.

Recommendation 7

That the Act be amended to allow the joinder of a person to
proceedmgs on the apphcat:on of a party or by the Tnbunal in IfS own
nght

6.5 Object (d)

Two submissions dealt with the issue of internal reviews. One proposed-that
mternal rewew oould be removedﬂ_ as the norm |n ;espe_ot of dlSC[pImary

'm?ﬁl

: P
complete an mternal feview: "' The rea on‘glv
21 day-period does not allow sufficient’
de_o|3|one.

‘l“vt

Sk b :
The Act contains a regulation-making power in relation to internal rewews

The, regulat;ons may prescm_be requ;rements (in tgu:dehne. Efo n m if requ:red) fo

penod wtthm Wthh an :ntemal review mdst be
under this section.” ;

This provides scope for altering the internal review'réquirement’ 6r ‘making
'assocrated changes. As the internal review funct:on is widely seen as a

Vs kT e ety i

htzof admmfstrat:ve ‘ewew

A review of the efficacy of internal review could mclude

s An investigation of the extent fo which internal review works to fimit the
number of ment review applrcatrons ‘made to- the Tribunal. - -

W'“

. The lmpact of any;.ex ens:on of the curren(‘ | ‘me penods for mternal

rewew with part:cutar attention to occupat:onal !fcensmg decisions.

part \
7 Sections 53 and 54, Admrmstrat:ve Decisions Tribunal Act 1 997
8 See eg Betfer Decision: Review of Commonwealth Ments Review Tnbunats Report No 39

1995, Administrative' Review Council.

..

C.

L
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. The usefulness of the current provisions which enable the Tribunal fo
grant a stay of a decision pending internal review and order that an
internal review be discontinued or not carried out.

Recommendation 8
That further consultation occur on
a) the effectiveness of existing internal review mechanisms, and

b} the circumstances in which a person should be permittéd to apply
to the Tribunal for review of a decision prior to, or in lieu of,
internal review.

6.6 Object (e)

No submissions were received on object (e).

6.7 Object (f)

Obiject (f) is ‘to foster an atmosphere in which administrative review is viewed
positively as a means of enhancing the delivery of services and programs’.

Submissions discussed in relation to objects (a),(b) and (c) are also relevant
to this object, particularly those relating to member competence and fraining,
merit selection, length of appointment and independence. =

Some respondents pointed to the necessity for the public to have confidence
that the Tribunal imposes appropnate performance standards on legal
practitioners appearing before it,” and to have access to comprehensive
reports on the Tribunal's comparative performance

6.8 Object (g)

Object (g) isto promote and effect compliance by administrators with
legislation enacted by Parliament for the benefit of the citizens of New -South
Wales. One respondent suggested that to advance objects (f) and (g), the
govemment develop a coherent policy on the Tribunal's merits review
jurisdiction. 8 A second submission observed that provision for respondents
to appeals to file notices of contention would promote object (g) by

" Submission of the Bar Association. The Bar Association considered that the Legal
Services Division was too ready to condone non-compliance by legal pracﬂtnoners with
procedural directions.

8 gubmission of Timmins Consulting Australia Pty Ltd. The submission called for
comparative performance reporting, clear articulation in case reports of the legal principles
discussed or decided, and reporting of mediation results and statistics in annual reports.

¥ NSW Commission for Children and Young People submission. The Commission stated
that an appropriate policy would provide the basis for progressive enlargement of the
Tribunal’s jurisdiction over categories of administrative decisions that affect the welfare of
children and young people. See Recommendation 2a of the Parliamentary Report.
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encouraging the Tribunal to refine its reasoning process where necessary.
Pnncrples developed would then presumably 1nform administrators’ decision-
making.®?

A third respondent suggested that the government could advance object (g)
by establishing an administrative review council to monitor and evaluate
administrative law and practice in NSW. 8 A fourth.recommended- that the
protection and preservation of human rights be made an object of the Act,
both ‘to reiriforce object () and to “strengthen the Tribunal's commitment to
the common faw principles of natural Justloe and procedural faimess.” 184

Drscussron 4

Where appropriate the policy issues raised in submissions on objects (f) and

(g) are addressed in the discussion and recommendations made in Chapter 5 ,

and in reference to objects (b} and (c) above. _ Caj Al

7 CONCLUSION
s apparent from comments made by respondents to the revrew that the )
objecttves of the Act remaln val|d i : e

L gt

Recommendatlons have been made throughout thls report that are deS|gned

.,_ayaitabt_e"tO"t}'nrepr_esente_d'-partres--? B

« The Tribunal's approach {6 awarding‘costs” ™
« Delays in finalisation of matters

e The rules and procedure of the Tnbunal

i u i [BETTI RN

e The availabllrty of members w1th spec;lallsed expertrse
et Ve at_10us procee'dln:gs- : |
¥ Cea e WELRED e SEL s alh

o The Jomder of partles to proceedlngs

. Exemptlons from the requlrement for lnternal review

.

Parliamentary Report ; c
8 submission of the University of New South Wales Council for Civil Liberties:

] L. ! :

7

i
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e The scope of the Tribunal's professional discipline jurisdiction and the
conduct of proceedings ‘

» The appointment and tenure of members
¢ The professional development and training of members.

This report recommends a number of legislative amendments and operational
improvements to address the concerns raised in the submissions.

This report also examines the findings of the Parliamentary Committee in its
Discussion Paper of 2001 and its final report (the Parliamentary Report) of
2002. The Parliamentary Report recommended that criteria be developed to
clarify (and amplify) the scope of the Tribunal's merits review jurisdiction, and
that a systematic approach be adopted towards merging NSW tribunals with .
the Tribunal.

However, this report proposes a simplified approach to the task of
implementing the recommendations of the Parliamentary Report.
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APPENDIX 1

PARTIES INVITED TO RESPOND TO THE REVIEW, RESPONDENTS AND

NON-RESPONDENTS

The Attorney General wrote to all NSW Ministers advising them of the review
and inviting them to make submissions. The Attorney General's Department
sent letters inviting submissions to key identified clients, regular users, the
Tribunal and many other govérnmerit and non- government organlsatlons

Parties notified by mail inciuded:

.ooooo-oooooooooooooooooooooooo-:_ooc-":-j"o'_ot

. Arii Discrimination-Board: of NSW
. Admmlstratlve Rewew\?punq]

Chief Judge of the Land and Environment Court of NSW
..Chief Justice of thez Suprem.e_ Court of NSW

Combined ‘Comunity &ga eritres
Commissioner for Children and Young People
Council of Australasian Tribunals

Community Services Commissioner

Crown Advocate of NSW

Crown Solicitor's Office (NSW)

Director of Equal Opportunity in Public Employment
Disability Discrimination Legal Centre (NSW)
Ethnic Affairs Commission of NSW

Foster Care Association (NSW) Inc

Intellectual Disability Rights Service

Legal Aid Commission of NSW

Law Council of Australia

Law Society of NSW

Office of the Legal Services Commissioner
National Children's and Youth Law Centre

NSW Bar Association -

NSW Department of Community Services

NSW Department of Corrective Services

NSW Department of Education

NSW Department [now Office] of Fair Trading
NSW Department of Health

NSW Department of Primary Industries (Agriculture)
NSW Director of Public Prosecutions

NSW Ombudsman

NSW Police

NSW Solicitor General

Office of the Board of Studies NSW

People With Disabilities (NSW) Inc

Bl Newine

"
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President of the Industrial Relations Commission of NSW
President of the NSW Administrative DeC|S|ons Tribunal
Privacy NSW

Property Owners Association of NSW inc

Public Interest Advocacy Centre

Royal Society for the Prevention of Cruelty to Animals
Victims' Services '

Women Lawyers Association

Responses to the review were received from the foliowing individuals and
organisations:

Administrative Review Council

Attorney General of NSW

Australian Institute of Judicial Administration Inc

Board of Veterinary Surgeons of NSW

Chief Judge of the Land and Environment Court of NSW

Crown Solicitor's Office (NSW)

Disability Safeguards Coalition

Family Advocacy (Institute for Family Advocacy and Leadership
Development Assoc, Inc) '

Industrial Relations Commission of NSW

Interim Board of the Australasian Tribunals

Law Council of Australia

Law Society of NSW.

Members of the public who have appeared before the Tribunal
Planning NSW '
President Anti Discrimination Board of New South Wales

Privacy NSW '

Judicial -member of the Administrative Decisions Tribunal (Legal
Services Division)

NSW Bar Association

NSW Commission for Children and Young People

NSW Council for Intellectual Disability

NSW Department [now Office] of Fair Trading

NSW Department of Health

NSW Department of Primary Industries (Agriculture)

NSW Disability Discrimination Legal Centre (Inc)

NSW FOI and Privacy Practitioners Network

NSW Minister for Corrective Services and Minister for Agriculture
NSW Minister for Education and Training

NSW Minister for Gaming and Racing

NSW Minister for Industrial Relations

NSW Minister for Mineral Resources and Minister for Fisheries
NSW Minister for Public Works and Services

NSW Minister for Regional Development, Rural Affairs and Local
Government _

¢ NSW Ministry of Transport
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NSW Ombudsman
NSW Solicitor General
Office of the Board of Studies NSW

Office of the L.egal Services Commissioner
Office of the Minister for Community Services, Ageing,

Services and Youth
Timmins Consutting Ausiralia Pty Ltd
Treasurer of NSW

University of NSW Council for Civil Liberties
Veterinary Surgeons Invéstigating Committee.

Disability

r—
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APPENDIX 2

LEGISLATION CONFERRING JURISDICTION ON THE TRIBUNAL

Principal Legislation

Administrative Decisions Tribunal Act 1997

Administrative Decisions Tribunal Legislation Further Amendment Act 1998
Administrative Decisions Tribunal (General) Regulation 2004
Administrative Decisions Tribunal Rules (Transitional) Regulation 1998

Ancillary legislation
Reviewable Decisions

Community Services Division

Adoption Act 2000 ‘

Children (Care and Protection) Act 1987

Children and Young Persons (Care and Protectlon) Act 1998

Children and Young Persons (Care and Protection) Regulation 2000
Children's Services Regulation 2004

Community Services (Complaints, Reviews and Monitoring} Act 1993
Community Services (Complaints, Reviews and Monltorlng) Regulation 2004
Disability Services Act 1993

Youth and Community Services Act 1973

General Division

Agricultural Livestock (Disease Control Funding) Act 1998
Agricultural Tenancies Act 1990

Animal Research Act 1985

Apiaries Act 1985

Architects Act 2003

Births Deaths and Marriages Regtstration Act 1995
Boxing and Wrestling Control Act 1986

Building and Construction Industry Security of Payment Act 1999
Business Names Act 2002

Charitable Fundraising Act 1991

Child Protection (Offenders Registration) Act 2000
Commercial Agents and Private Inquiry Agents Act 2004
Community Justices Centres Act 1983 -

Co-operative Housing and Starr-Bowkett Societies Act 1998
Dangerous Goods Act 1975 '

Dental Practice Act 2001

Education Act 1990

Electricity Supply Act 1995

Entertainment Industry Act 1989

Explosives Act 2003

Fair Trading Act 1987

Firearms Act 1996

Firearms (General) Regulation 1997

Fisheries Management Act 1994
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Food Act 2003

Food Production (Dairy Food Safety Scheme) Regulation 1899
Food Production (Meat Food Safety Scheme) Regulation 2000
Food Production (Seafood Safety Scheme) Regulation 2001
Forestry Act 1916

Freedom of information Act 1989

Game and Feral Animal Control Act 2002

Gas’ Supply Act 1996 '

Guardianship Act’ 1987

Guardlansh[p Reguitation 2005

Health Records and Information Privacy Act 2002

Home Building Act 1989

Hunter Water Act 1991

Impounding Act 1993 ,
Licensing and Registration (Uniform Procedures) Act 2002 \'
Local Government Act 1993 SRR
Motor Deaiers Act 1974 o

Occupational Health and Safety Act 2000
Occupational Health and Safety Regulation 2001 -
Optometrists Act 2002

Passenger Transport Act 1990

Pawnbrokers and Sééond-hand Dealers At 1996
Pesticides Act 1999

Petroleum Product Subsidy Act 1997
Plant Diseases Act 1924

Police Act 1990 S N
Privacy and Personal Information Prétection Acti1998-+: =
Private Hospitals and Day Procedure Cér f
Property, Stock‘and: Businesd AgentsAct 20027
Protected Estates Act 1983 ‘
Protected Estates Regulation 2003

Public Health Act 1991 i o 7 f s o 2o it i i SRCHAN

Public LotterlesAct’!Q%. BRI ' IR -
Rail Safety Act 2002 : T

I

Registration of Interésts'in'Goods Act 1986 - ST

Road and Rail Transport (Dangerous Goods) Aot 1997 SR

Road Transport {General) Act 2005 e
Road Transport (Safety and Traffic Management) Act 1999
Security Industry Act 1997

Shops and Industries Act 1962

State Water Corporation Act 2004

Stock (Artificial Breeding ) Act 1985

Surveying Act 2002 o | o sy

Sydney Water Act 1994 THET st e
Sydney Water Catchment Management Act 1998 . :

.
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Timber Marketing Act 1977

Tow Truck Industry Act 1998

Trade Measurement Act 1989

Trade Measurement Administration Act 1989
Travel Agents Act 1986

Valuers Act 2003
~ Veterinary Surgeons Act 1986

Vocational Education and Training Accreditation Act 1990
Weapons Prohibitions Act 1998 ’
Woo! Hide and Skin Dealers Act 2004

Workplace Injury Management and Workers Compensation Act 1998
Revenue Division

Betting Tax Act 2001

Debits Tax Act 1990

Duties Act 1997 -

First Home Owner Grant Act 2000

Gaming Machine Tax Act 2001

Insurance Protection Tax Act 2001

Land Tax Management Act 1956

Parking Space Levy Act 1992

Payroll Tax Act 1971

Stamp Duties Act 1920

Taxation Administration Act 1996

Equal Opportunity Division

Anti-Discrimination Act 1977

Legal Services Division

Conveyancers Licensing Act 1995

Legal Profession Act 2004 '

Original Decisions

Community Services Division ’

Child Protection (Prohibited Employment) Act 1998
Equal Opportunity Division

Anti-Discrimination Act 1977

General Division

Aboriginal Land Rights Act 1983

Environmental Planning and Assessment Act 1979
Local Government Act 1993

Ombudsman Act 1974

Public Health Act 1991

Veterinary Surgeons Act 1986

Retail Leases Division

Retail Leases Act 1994

Legal Services Division

Legal Profession Act 2004

External Appeals
Guardianship Act 1987
Powers of Attorney Act 2003
Protected Estates Act 1983
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APPENDIX 3
TERMS OF THE ADMINISTRATIVE DECISIONS TRIBUNAL ACT 1997

This Appendix summarises in detail the parts and provisions of the Act.
Chapter and Schedule headings are reproduced as they appear if the'Act.”

Chapter 1: Preliminary

» Section 3 specifies the objects of the Act.
* Section 4 is the definition section.

Chapter 2: Establlshment of Tribunal

Part 1 provides that the Tribunal is establlshedr by the nd"has the
functions conferred or imposed by the Act or any other At : T

Part 2 deals with membership.

Section 12 provides that the Tribunal consists' of ‘& Pfé epL
Presidents, non-presidential judicial members and non—JudlclaI mbers.

T B

Section-13 provides that:
'» the Governor appoints presidential judicial members

» the Minister appoints, nonspresidential, Judlmai.m"‘m
judicial members

« members may be appointed on a full time basis orpart't ebaS[S b

B AR T

Part 3 provides for the organisation of the ,Tribl’j'hléi.

B I S RS S O R M

Section 19 provides that the Tribunal exercises its functlons in DIVISIOnS._Y The

Divisions of the Tribunal are:
s Community Services Division
» Equal Opportunity Division

o General Division

+ Legal Services Division

¢ Retail Leases Division
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s Revenue Division.

The Divisions are speciﬁed in Schedule 1 of the Act, which may be amended
by reguiation, either by deletion of addition of a new Division or deletion of a
previously existing Division.

Section 20 provides that each Division of the Tribunal exercises the functions
allocated to that Division by Schedule 2.

Section 25 confers on the President executive responsibility for the business
of the Tribunal. The President is (subject fo the Act and rules of the Tribunal)

{o:

e facilitate the adoption of good administrative practices by the
Tribunal.

e determine the places and times for sittings of the Tribunal.

Part 4 provides for the appointment of a Registrar, Deputy Registrar and such
other staff as may be necessary, under the Public Sector Management Act
1988 and sets out the functions of Registrars and Deputy Registrars.

Part 5 provides for the appointment of assessors of the Tribunal and specifies
the functions of assessors.

Chapter 3: Jurisdiction of the Tribunal

Section 36 describes the principal kinds of decisions the Tribunal may make:
it may make original decisions and may review reviewable decisions.

Section 37 confers jurisdiction to make original decisions. The section states
that the Tribunal has jurisdiction under an enactment to act as a primary
decision maker if the enactment provides that applications may be made to it
for decisions made in the exercise or functions conferred or imposed on the
Tribunal by or under that enactment.

Section 38 confers review jurisdiction. The section states that the Tribunal
has jurisdiction under an enactment to review a decision (or a class of
decisions) if the enactment provides that applications may be made to it for a
review of any such decision (or class of decisions) made by the administrator:

e in the exercise of functions conferred or imposed under the enactment,
or _

e in the exercise of any function of the administrator identified by the
enactment. '
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Section 39 sets out the interrelationship between the Tribunal and
Ombudsman including arrangements for referral of matters between the two

bodles

Chapter 4: Process for Original Decision Making

Part 1 provides an'overview of the original decision making process:’
¢ an interested person applies for an original decision

o a party to the proceedlngs may seek writteni reasons for the decision if
they are not provided

» 2 .party may appeal \the‘ decision to an Appeal Pa‘ne”i'_;if. the relevant
enactment prowdes for an appeal

e A party may appeal to the Supreme Court agalnst the Appeal Panel S
decision on, question of law.

':orlgmal-=de'c13|on
I t-..i N 1

Chapter 5 Process For Rev:ew of Revuewable Demsmns

CoERTe S B R b2 AU MRy VTR S AT T

Part 1 prowdes an overview of the process for reviéwing revzewable
decisions:

5o iy e g o ot A g T
RN A MRS N N A R LS RS A

. an tnterested person may seek e[ther or both of the fo[lowmg

By Ix
ERa ¢ .«_,- AR

v, :broceedmgs may appegi 16 an Appeal Panel of the Triblinal.”

e ap party to proceedings before an Appeal Panel mdy appeal against the
panef’s decision to the Supreme Court and a question of law.

Part 2 sets out the obhgahons of admm|strators 0 prowde mformatlon_

concerning decision and review rights. An .administrator ‘Who makes a
reviewable decision must take reasonable steps to give an interested person

Lo

[

Ll
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notice in writing of the decision (except as provided for under section 48) and
the person’s right to have the decision reviewed.

Section 49 provides that if the administrator makes a reviewable decision, an
interested person may make a written request to the administrator for the
reasons for a decision. As soon as practicable (and in any event within 28
days) after receiving a request the administrators should prepare a written
statement of reasons for the decision and provide it to the person who
requested the reasons. The statement of reasons is to set out:

« the finding on material questions or fact
 the administrators understanding of the applicable law

« the reasoning process that led the administrator to the conclusions
made.

Section 50 states that an administrator may refuse to prepare and provide a
statement of reasons if:

» the administrator is of the opinion that the person is not entitled to be
given the statement, or

e the request is not made within 238 days after the person has provided
with the decision, or '

o the request was not made within a reasonable time after the decision
was made.

Section 52 provides that the Tribunal may order an administrator to provide a
statement of reasons or adequate statement of reasons.

Section 63 describes how the Tribunal is to determine an application for

‘review of reviewable decision. It must decide what the correct and preferable
decision is having regard to the material before it inctuding:

 any relevant fact or material

« - any applicable written or unwritten law.
The Tribunal may:

s affirm the reviewable decision, or

e vary the reviewable decision, or

e set aside the reviewable decision and make a decision in substitution
for the reviewable decision that is set aside, or”
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e set aside the reviewable decision and remit the matter for

reconsideration by the administrator in accordance with any directions

or recommendations of the Tribunal.

Sectton 64 states also that in determining an appllcatton for rewew the
Trlbunal must give effect to any relevant government policy in force at the
time the reviewable demsron was made except to the’ extent that the poltcy
was contrary to law' or the pollcy produces an unjust’ dedcision in the
circumstances of the case.

Section 65 provides that at any stage the proceedings to determine the
application the Tribunal’ may remit the decision t6 the ‘administrator who miade
lt for reconsuderatron of the decr3|on

Chapter 6: Procedure of the Trlbunal Generally
Part 1°This Partprovides (amonig other things) that: -

. :_‘the Tribunal may, by order make a person. who is not a party to

R dlngs foran - onglnal décisio ‘v reviewable
decision or an external appeal, a party to° the proceedlngs elther by its
own motlon orany wrltten apphcatlon of the person

-y [N, . e T P o "'i, ) et - I
Pt A IS ST R R ATy T ol R AN TR S S B

o the Attorney General may, on behalf of the' state; mtervene any
- proceedmgs before the Trlbunal

g (LIS DU ,t [ TR T

o the Trlbunal must ensure that every party to the proceedlngs before the
~ Tribunal is given reasonable opportunlty to present the party’'s case
“andto’make’ submlssw‘ retatlon to'the- :ssues m the proceedmgs

R
L ‘: 7"’ —'i"..-"'.'l-‘;l.',;r'i ,'-';‘-- -.-t RS ,..,.-,

s a party to proceecllngs before the Tnbunal may appear W|thout'

R representatton or be :"epresented__ _by an agent e

o Ifapartyisan mcap citated person ‘the trlbunal may appomt any other
person the Tribunal thinks fit to represent the party (sectlon 71)

o the Trlbunal may order that the partses to proceedlngs before it may not
be represented by another’person.™

Part 2 This Part states that the Tribunal may, subject to the Act aind the rules
of the Tribunal, determine it own procedure. The Tribunal is not bound by
rules of evidence but is subject o the rules of natural justice."Thé Tribunal is
to act with as little formality as the circumstances of the case permit and
according to equity, good conscience, considering ‘the: substantial merits of
the case wnthout regard to t hnicalities or legal forms.

Sectlon 73 sets out key obllgatlons ‘of the-Tribunal: d’nducting-'proceedings.
The Tribunal must (among other things) so far as is reasonably practicable:
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e conduct proceedings so that parties understand the nature of
proceedings and are given the fullest opportunity to present their case

s act as quickly as practicable

e conduct proceedings in the way that best ensures that evidence is
disclosed and presented fully, effectively and efficiently

e dismiss at any stage any proceedings before it if:

« the applicant withdraws the application to which the proceedings
relate, or

e the Tribunal considers the proceedings to be frivolous ‘or
vexatious or otherwise misconceived or lacking in substance.

Section 83 provides that the Tribunal may call any witness, examine any
witness on oath or affirmation, examine or cross examine any witness, compel
any witness to answer questions which the Tribunal considers to be relevant
in the proceedings before it.

Section 86 provides that the Tribunal may at any stage of proceedings before
it make such orders including an order dismissing the application, as it think to
fit to give affect of any settlement agreed to by the parties.

" Section 88 provides that the Tribunal may award costs in refation to

proceedings before it but only if it is satisfies that there are special
circumstances warranting an award of costs.

Part 4 governs Tribunal rule-making.

Under section 91 a Rule Committee is to make rules of the Tribunal relating

to its practice and procedure. The functions of the Rule Committee, as
described in section 93, are to make the rules for the Tribunal and to ensure
that the rules are as flexible and as informal as possible.

Part 5 governs alternate dispute resolution in the Tribunal.

The purpose of this part is to enable the Tribunal to refer matters for

 mediation or neutral evaluation if the parties to the proceedings concerned

have agreed to this course of action.

Chapter 7: Appeals

Part 1 — [nternal Appeals

Original or review decisions of the Tribunal may be appealed if the enactment

under which the Tribunal has jurisdiction to make the decision expressly
provides for an appeal to an Appeal Panel of the Tribunal.
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If an appeal is restricted to questions of law, the Appeal Panel may determine
the appeal and may make such orders as it thinks appropriate including an
order affirming or setting aside the decision of the Tribunal, an order remitting
the case to be heard and decided again by the Tribunal or an order made in
substitution for an order made by the Tribunal.

Part 1A — External appeals

The Tribunal may hear external appeals against a decision or a class of
decisions if the Act under which the relevant decision was made provides for
appeal to the Tribunal.

External..appeals to the Tribunal may be made under .section 67A of the
Guardianship- Act .1987; section .41 of the.Powers of Atterney.Act 2003 and
sectlon 21A of the Protected Estates Act 1 983

An: external appeal may arlse on any quest:on of Iaw.or by leave of the Appeal
Panelshearing the:appeal onany other ground- (sectlon '1188) .

FT e FEY
] gt B
L '.-‘. [E T YU TP

Part 2 Appeals to the Supreme Court

A party to proceedlng_, eft ; _ of the Trlbunal max appea] to
the Supreme Court, .on'a; questlon of law;-against-any. degision:ofithe .Appeall
Panel in those proceedings. Appeats “against decisions in relation to
interlocutory - decisions;; decisions made;with: the;.consent..of. the:parties .or
decisions as to:costs;may.only.be made w1th he. Ieave:;o‘ the of the Supreme
COUT’t ey b e Lo ot i . . .

Part 3 - This part sets out procedures for appeals. from the Tribunal to the
Supreme Court (sectlons 122-123).
. :H. gl S RETR T I (T I FIRTRA S ey

Chapter8 Miscellaneous

i |-;--"-\“i-"'~> i tu SIS, , eé .J.: [,"' ,“ oo ; . RIS g
Part 1 - Thls Part governs, her;dlsolosure of‘ information..and: prmleged
documents and sets out the power of the Trlbunal to prohibit publlcat:on of
proceedings before the Tribunal. . | .- oo npans wo iiie o w0

Part.2.—~ This Part sets out matters that may.be reported to the. Supreme
Courts for the .purposes of proceedings, for contempt (sectlon 131) :and
procedure relating to the use of the tribunal,seal (sectlon 133), authentioatlon
of documents (section 134), notices, service and Iodgement ‘of. documents
(section 138); return of documents afier proceedings conclude. (section 140)
and the allowances and expenses of witnesses (section 141).
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Schedule 1: Divisions of Tribunal
Provides that the Divisions of the Tribunal are the:

Community Services Division
Equal Opportunity Division
General Division

Legal Services Division
Retail Leases Division
Revenue Division

Schedule 2: Composition and functions of Divisions

Describes the composition and functions of each of the Divisions of the
Tribunal and specifies the enactments conferring jurisdiction on the Tribunal.
Each Division exercises the jurisdiction of the Tribunal under the enactment
allocated to that Division. '

Schedule 3: Provisions relating to members of Tribunal

A Senior Deputy President may be Acting President in periods of absence of
the President. Subject to this Schedule and Part 2 .of Chapter 2, a member
holds office for a period not exceeding 3 years specified in the member’s
instrument of appointment, but is eligible for re-appointment (clause 2). A
member of the Tribunal has, in the performance of functions performed as a
member, the same protection and immunities as a Judge of the Supreme

Court (clause 5). A member of the Tribunal appointed on a full-time basis is

entitled to be paid remuneration in accordance with the Statutory and Other
Offices Remuneration Act 1975.

The schedule also provides for the removal of members, retirement, seniority,
leave and superannuation entitlements of members.

Schedule 4: Provisions relating to assessors of Tribunal

Sets out the terms of office of assessors, their remuneration and l[eave
entitlements, and the manner in which they may be removed or retire from
office. '

Schedule 5: Savings and transitional provisions
Schedule 5 states that Tribunals exercising jurisdiction under the enactments

specified in the Schedule are abolished at the commencement of the Act and
the jurisdiction is transferred to the Tribunal.
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APPENDIX 4

RECOMMENDATIONS OF THE COMMITTEE ON THE OFFICE OF THE
OMBUDSMAN AND THE POLICE INTEGRITY COMMISSION’'S REPORT

ON THE JURISDICTION AND OPERATION OF THE ADMINISTRATIVE_ _

DECISIONS TRIBUNAL
Recommendation 1

Legislation should be brought forward to merge separate tribtinals with ‘the

Administrative Decisions Tribunal (ADT), unless there are clear reasons why

such inclusion would ‘be" inappropriate - or impractical, with' particular

conSIderatlon bemg glven to merging all professional d|SCIp[|nary trlbunals
the-A fase arate professnonal dlsmp!ln sD'vnsu)n

a.

_ Tt he ork done by
the Commonwealth Admlnlstratwe RevnewLCouncﬂ-ﬁmthis ared’’ :

¢l “oLiegislation-should fbe: mtroduced tor¢onfer-review: jurisdiction on the
ADT in respect of ‘those-décisions that:currently - meet. the . agreed
external review crlterla

. 5 O T U e S L A SR
it e T E ey R AT SRR S TR TS R e R N T A i

Recommendatlon 3 _ .

There should be a presumptlon in future that all classes of admmlstratlve
decisions provided for under new legislation, so long as they meet the criteria
developed by the Attorney General should be subject to external merlts
review by the ADT. SRR YRR 5 cduag e LT

Recommendatlon 4

d B T R Yot e co sty : . .
The ADT Act should be amended to prowde for the establtshment of an
Administrative Review Advisory Coungit with the following functl_ons

a. to further develop explicit criteria for determining the classes of
administrative decisions that would appropriately fall within the ADT's
external merits review jurisdiction
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b. ongoing review of the ADT's jurisdiction with particular focus on the
assessment of tribunals and similar bodies in New South Wales, for the
purpose of recommending whether they can appropriately be merged
with the ADT; '

c. oversight of the administrative law system in New South Wales,
through performing functions analogous to those of the Administrative
Review Council under Part V of the Administrative Appeals Tribunal
Act 1975 (Cth). .

The Committee further recommends that the proposed Administrative Review
Advisory Council, where necessary, should be able to make general
observations and provide advice on the practices and procedures of the ADT
in relation fo its handling of applications and case disposals. The ADT should
continue to report to the Attorney General on matters of operational efficiency,
effectiveness and performance, and relevant information should be included
in the ADT’s Annual Report.

Recommendation 5

The proposed Administrative Review Advisory Council should, in particular,
monitor the progress achieved in merging existing tribunals with the ADT and
also have an ongoing role in the further review and development of criteria for
defining the appropriate extent of the ADT’s merits review jurisdiction.

Recdmmendatioh 6

The membe'rship of the proposed Adrhinistrative Review Advisory Council
should

comprise a President, two ex officio members (the Ombudsman and the
President of the Law Reform Commission), and at least three members with
special qualifications. A person appointed in the special qualifications
category should have:

a. Extensive experience at a high level in indusiry, commerce, public
administration, industrial relations, the practice of a profession or the
service of a government or of an authority of a government; or

b. Extensive knowledge of adminiétrative law or public administration; or

c. direct experience, or direct knowledge, of the needs of ;:Seople, or.
groups of people, significantly affected by government decisions.

Recommendation 7

a. The proposed Administrative Review Advisory Council should report to
the Attorney General, who in turn should present each of the Council’s
reports to Parliament within fifteen sitting days of receiving the report.
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b. The proposed Administrative Review Advisory Council should prepare
an annual report on its operatrons to the Attorney General for tabling in
Parliament '

Recommendation 8
a. :Pendlng the establishment of the proposed Admlmstrative Review
" Advisory . Council” (ARAC) the: Attorney General " should “assume

:"responSJblhty for the performance of the functlons recommended for
ARAC. )

b’ The Committee further recommends that'to'assist the Attorney Genieral

) in thls role the proposed membershlp of the ARAC should be convéried

as a Workmg Gro pendlngthe'estabhshment of the ARAC

Comm snon""(LRC)rconduct-a rev1ew of emstmg

focus on d[sc|pl|nary tnbunals to determiné' whét er'lt is feaS|b!e and
appropnate to merge them with the ADT.

[

Recomméndation'@ -« = 4

The statutory functions of the President and Deputy Presmlents ofthie NSW
ADT should be amended in terms SImrIar to s.30 of the Vrctonan Civil and

Adrinistiative Triblipar "Act¥1998) 1t incllide’ Tesponsibility: for” dlrectlng the

profes3|ona! evelo_pment and tra|n|ng of tnbunal members

That the ADT Act be amended to provide:
('a') " the ADT is to be” constltuted for the purposes “of~ any partloular
proceedlngs byt 20r‘3 members LT AR

J

(b) if a Tribunal panel is constituted at a proceedmg by one member only,
" that meémber must:be a legal praotltloner g

(c) ' if'a Tribunal panél ig constituted ‘by- more than ongr member at least
ohe must be a'legal practitioner; and” ‘ s o

(d) the President, or relevant Divisional Head, should determine:how the
ADT is to be constituted for the purposes of each proceeding.
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Recommendation 11

In relation to Proposals 5-9, 12 and 14-15 of the Discussion Paper, which do
not require legislative action, the Committee recommends that the ADT report
on any initiatives taken towards implementing the proposals and related
outcomes in its Annuat Report.
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