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EXECUTIVE SUMMARY TC "Executive Summary" \f C \l "1" 
1.
The Need for Change in Pricing Structure TC "The need for change in pricing structure" \f C \l "2" 
The Public Trustee’s pricing structure was last reviewed in 1999 to 2001.  This followed the failure of the Public Trustee Corporation Bill 1997 presented to Parliament in 1998.  This Bill had set the rate of commission for the proposed Corporation to be the same as private trustee companies and had deregulated fees.

The Public Trustee is required to report its strategic directions to Government by way of a Statement of Business Intent which annexes a Business Plan and projections of revenue and expenditure.  Performance is monitored by the Attorney General and Treasury. In line with the government’s commitment to improve service delivery within prudent fiscal constraints, the Public Trustee is required to generate annual efficiency dividends by way of reductions in corporate expenditure, which is designed to increase potential dividends.  If the Public Trustee is to continue to compete in the highly competitive trustee and deceased estate market, it is important to ensure that the Public Trustee’s fees maintain industry parity.

Although the Public Trustee was not corporatised in 1998, it operates within the Government’s commercial framework as a self funded enterprise. There is an expectation from Government that its pricing structure will generate fees to enable recovery of the costs of providing services and provide a dividend and tax equivalent payment to Government.   This means that the Public Trustee no longer retains all earnings, with 30% of profit being paid as a tax equivalent to the Office of State Revenue, and 70% of post tax profit being paid to NSW Treasury.  Since 2003/04 the total tax and dividend payments have been $13.3m.  

How Increased Fees are Applied

There are continuing expectations by government for the Public Trustee to increase taxation equivalent and dividend returns, and to provide accessible services to all people of New South Wales. This latter objective necessitates considerable investment in branch networks, expansion of locations, and providing a presence where no physical branch office can be set up.  The proposed fee increases will enable the Public Trustee to remain competitive on costs, and generate, through a realistic profit margin, the necessary funds for future investment in the business (staff, outlets and systems) and enhanced dividend returns.

Adjusting Prices for CPI Movements

The current fees and charges gazetted in 2001 are based on costs determined in 1999.  Since then the CPI has increased 27.63% to June 2007.  This RIS is based on bringing fees and charges into line with past CPI movements, and thereafter aligning future fee reviews with annual CPI changes. As the fees and charges are set as “not exceeding” a prescribed rate, this will give Public Trustee the flexibility to reduce charges in times of internal cost reductions and/or competitive pricing.    

Since 2001 the Public Trustee’s expenditure has increased by 10% and, although revenue from core business has increased by 12%, a break-even or surplus result has been bolstered through income from corporate investments. As the Public Trustee funds its own capital expenditure, this investment income will decrease when future IT or office refit programs are completed. In addition, investments were realised in June 2007 to enable a one-off payment of $6 million to the NSW Treasury Long Service Leave pool, reducing future investment income.

Since 1999 (when costs per hour were determined) the cost base of client services has not been affected by any significant changes to legal, accounting or other compliance requirements in estate or trust administration. 

However, a restructure of Public Trustee service delivery outlets is currently being implemented which will have an impact on the cost base for service delivery across the State.  It will introduce efficiencies of increased back-office processing by increasing staff utilisation rates to allow for more processing work will be done by less staff. Existing staff have already been redeployed into other specialist positions to enhance customer service. The full impact of this restructure will be examined in 2008/09 and its effect on fees and charges will be reflected in the Public Trustee being able to charge less than the maximum allowed under the Regulation and in future pricing reviews. 

A further catalyst for a change in pricing arises from the recommendations of the Public Bodies Review Committee Report released in November 2006.

This report had 2 key separate recommendations in respect of fees and charges of the Public Trustee:

1. that the NSW Government consider the viability of the NSW Public Trustee adopting a fee for service pricing structure and

2. that the NSW Public Trustee maximum common fund management fee be increased to 1.1% in line with private sector trustees.

It is the Public Trustee’s preference that any major restructure of pricing, particularly in extending the current fees for services to replace aspects of commissions, be delayed until the full implications of the business outlet restructure are known.  

Proposed changes
The fees for service itemised in the proposed Regulation are for work incidental to the general duties of an executor and trustee, which might be contracted out at cost to the estate but are more cost effectively done by the Public Trustee because of the volume and in-house expertise.  Fees for service are generally proposed to increase to account for CPI increases since the fees were last set.

The three major proposed changes to the current Regulation (see Option 3, below) are:

· An increase in the fees for service contained in the regulation by an amount equivalent to the CPI increases since 1999. The actual effect on an average estate completed in 8 months is an increase in charges by $86 (see Option 2, below). With a profit margin on these fees, as proposed in Option 3, below, this increase will be $116. 
· An increase in the maximum fee for administering the Common Fund to be equal to the fee charged by trustee corporations and by interstate Public Trustees.  The Common Fund is a pool of estate and trust money that must be invested prudently. The regulated fee will be a maximum of 1.0% (plus GST) of the value of the fund, charged against income of the fund. The current maximum fee is 0.5% (plus GST).  The Public Trustee anticipates initially charging 0.75% pa plus GST.

· The adoption of the long term trust fees allowable to the trustee corporations, since 1997, under the Trustee Companies Act 1964. This fee will apply to trusts exceeding a term of 2 years and will be an annual fee ranging from 0.5% to 1.0 % (plus GST and based on the trust value) of the capital managed by the trustee. The actual effect on an average long term trust ($100,000) managed by the Public Trustee, where capital balances remain stable, is an increase in charges of approximately $160 per annum. For trusts of $50,000 the impact will be $79 annually.  For larger trusts where the effect is greater the Public Trustee will negotiate fees in line with current market practice, by reducing initial charges.

Commission rates are set to cover the work generally expected of an executor and trustee carrying out the full duties and accepting the responsibilities of that office. It is not proposed to change the commission rates in the new Regulation.

By the proposed Regulation the Public Trustee seeks to meet its obligations as a self-funding agency operating within a commercial framework. Low value estates and trusts will still be partially funded by NSW Treasury under community service obligation payments to ensure that this service will continue without affecting the financial performance of the Public Trustee.

2.
PRICING Options Considered IN THIS REGULATORY IMPACT STATEMENT (RIS) TC "Pricing options considered in this Regulatory Impact Statement (RIS)" \f C \l "2" 
The RIS has been prepared outlining 3 options:

1. The ‘Do Nothing’ option, by which the existing Regulation would lapse and the Public Trustee would not have a regulatory base for charging fees and commissions;

2.
Remake the existing Regulation with incremental changes:  

· to some fees for service, based on CPI increases since 1999; and

· to the maximum common fund management fee introduced in 2001; 

3.
Remake the existing Regulation with the changes mentioned in Option 2, but also:

· increasing the value limits for small estate administration; 
· adding a profit margin to fees for service; and
· an additional fee for long term trusts comparable to the fee applied currently by trustee corporations. 

Options 3 and, to some extent option 2, take note of the need for the Public Trustee to continue to be a self-funding Government enterprise providing a service to the people of NSW at no cost to Government, with an expectation that a dividend and tax equivalent payment will be made annually.

3.
The Proposed Regulation TC "The proposed regulation" \f C \l "2" 
A draft Public Trustee Regulation 2008 has been prepared on the basis of the preferred option, Option 3. 

4.
Evaluation of the Regulation and its Alternatives TC "Evaluation of the Regulation and its alternatives" \f C \l "2" 
Option 1: The existing Regulation is repealed without a replacement Regulation

This option is rejected because without a regulation prescribing fees and commissions, the Public Trustee would not have an efficient basis for recovering revenue to meet its statutory obligations. There would also be a threat to service delivery to the people of NSW who have appointed the Public Trustee prospectively in their wills as their executor and trustee. There would be a threat to the existence of the Public Trustee, and clients may only have recourse to private trustee companies, solicitors and accountants who are not obliged to accept an estate or trust. 

Option 2: Updated Regulation with Incremental changes

Option 2 provides for:

· An increase to fees for service based on CPI adjustments since 1999. 
· An option to charge industry parity fees for common fund management, with a maximum of 1.0%, although the Public Trustee will initially charge 0.75%.
Total anticipated annual revenue from Option 2 is $32,025,892, an increase of $3,550,359 from the current regulation, made up of a $2,618,203 increase from the common fund fee and $932,156 from other fees.

Option 3: Updated Regulation with introduction of long term trust fees

Option 3 is preferred because the Public Trustee will have an updated pricing schedule based on trustee industry practice while still allowing negotiation for waiver and reduction of fees.

Long term trust fees are proposed as they are trustee industry practice and relate to ongoing responsibilities for investment and asset management.  

Option 3 will also provide for an increase in value limits for small estates which will allow the Public Trustee to administer more estates with less formality, generally meaning that they will be managed in less time.

Compared to Option 2 the increased fees for service will also include a profit margin which is consistent with the obligation to pay a dividend and tax equivalent.
The total anticipated annual revenue from this option is $36,691,239, an increase of $8,215,705 per annum comprising:

(a)
Increase in revenue from estates:  $985,080 from updated fees; 

(b)
New revenue from increased Common Fund management charge:  $2,618,203 (if 0.75% is charged, as proposed);

(c)
Introduction of long term trust fees providing a net increase in revenue of $4,612,422 (noting a decrease in income commission will occur).


1. Introduction TC "Introduction" \f C \l "1" 
1.1 Purpose of this Document TC "Purpose of this document" \f C \l "2" 
This document is a Regulatory Impact Statement (“RIS”) prepared in connection with the making of a proposed Regulation under the Public Trustee Act 1913.  The Act allows for the making of regulations for fixing scales of commission and other charges payable to the Public Trustee. 

The Regulation is to be titled the Public Trustee Regulation 2008.

The current regulation is the Public Trustee Regulation 2001 which contains the fees, commissions and charges and a number of administrative regulations for estates managed by the Public Trustee.  

1.2 What is a Regulatory Impact Statement? TC "What is a Regulatory Impact Statement?" \f C \l "2" 
The preparation of Regulatory Impact Statements is required under the Subordinate Legislation Act 1989.
In an effort to reduce unnecessary regulation, the Subordinate Legislation Act 1989 requires departments and authorities to consider the economic costs and social aspects of any new regulation and to consider optional ways of meeting the proposed new regulation’s objectives. 

The Subordinate Legislation Act 1989 requires public consultation before choosing the option which produces the greatest public net good.

The RIS must include:

· A statement of the objectives of the regulation and the reason for them.

· An identification of the alternative options by which those objectives can be achieved, either wholly or in part.

· An assessment of the costs and benefits of the proposed regulation, including the costs and benefits relating to resource allocation, administration and compliance.

· An assessment of the costs and benefits of each alternative option to the making of the regulation, including the costs and benefits relating to resource allocation, administration and compliance.  This assessment must include the alternative of not proceeding with any action.

· An assessment as to which of the alternatives involves the greatest net benefit to the community.

· A statement of the consultation program to be undertaken.

1.3 Development of the Regulation Content TC "Development of the Regulation content" \f C \l "2" 
The following factors have influenced the proposed Regulation:

· The National Competition Principles Agreement.

· The business environment of the Public Trustee, including the Public Trustee’s competition in the trustee industry.

· Statutory (community service) obligations in respect of estates of low value.

· The Public Bodies Review Committee Report November 2006

· The length of time since the current fees have been reviewed.

· Comparative commissions and fees of private trustee companies.

1.4
Submissions

Submissions are invited on any aspect of the proposed Regulation.  The final date for receipt of submissions is 9 June 2008.

Submissions can be forwarded in any of the following ways:

1. 
Post


Public Trustee Regulation Review

Legislation and Policy Division


Attorney General’s Department

GPO Box 6 Sydney 2001 

2.
Facsimile

(02) 8061 9370

3.
Email

lpd_enquiries@agd.nsw.gov.au

4.
Hand delivery


NSW Attorney General’s Department, Legislation and Policy Division

Level 14, 10 Spring St, Sydney NSW 2000

1.5   
Additional Information

Copies of this RIS are available from the Attorney General’s Department’s website at www.lawlink.nsw.gov.au/lpd or by telephoning (02) 8061 9231.

Copies of the Public Trustee Act 1913 and the Public Trustee Regulation 2001 are accessible online at www.legislation.nsw.gov.au, or at your local library.

2. Background: About the Public Trustee TC "Background:  About the Public Trustee" \f C \l "1" 
2.1 The Public Trustee Act 1913 TC "The Public Trustee Act 1913" \f C \l "2" 
The Public Trustee Act 1913 (“the Act”):

· Creates the Public Trustee; 

· Constitutes the Public Trustee as a ‘corporation sole’; and

· Defines the powers, duties and immunities of the Public Trustee.

2.2 History TC "History" \f C \l "2"  

The Act was passed by Parliament in 1913 with Parliament recording an intention that the Public Trustee administer estates and trusts:

· With the safety of a government guarantee.

· With economy.

· With special service to small estates.

· With no charge against consolidated revenue but on the basis that the business paid its way.

2.3 Support for the Proposed Regulation TC "Support for the proposed Regulation" \f C \l "2" 
The Public Trustee is a financially self-supporting trading enterprise, whose revenue is derived from the commission and fees levied against individual estates, trusts and agency matters, community service obligation funding from NSW Treasury and income from corporate investment.

Section 9 of the Act allows the Public Trustee to charge fees, whether by percentage or otherwise, in respect of the duties of the office.  These fees are to be prescribed by regulation.  Section 59(1)(d) of the Act enables the Governor to make regulations for fixing scales of commission and other charges to be made by the Public Trustee under the Act.  Such fees are in addition to the expenses incurred by an executor or trustee.

2.4 Core Business Basic Services TC "Core business basic services" \f C \l "2" 
The Public Trustee provides the people of New South Wales with access to professional personal trustee services in pursuit of its functions as defined in section 12 of the Act.  These services include:

· Will making.

· Administration of deceased estates.

· Trustee of wills, deeds and court orders.

· Power of Attorney and Agency management.

· Asset and Fund Administration.

· Financial management of ‘protected persons’.

· Statutory role for Government in Worker’s Compensation trusts and in the administration of the Criminal Assets Recovery Act 1990 and the Confiscation of Proceeds of Crime Act 1989.

2.5 The Public Trustee Administers Estates of Low Value TC "The Public Trustee administers estates of low value" \f C \l "2" 
In all of its capacities, the Public Trustee cannot use the low value of an estate as the reason to decline appointment in any matter.

Currently approximately 80% of the trusts administered by the Public Trustee have cash balances less than $50,000 and 29% of estates have assets valued at less than $50,000. 

Since 2002 the Public Trustee has received funding for community service obligations relating to will making for low value estates and managing estates less than $50,000 and low value trusts. The current funding level is $2.39m per annum, and is based on foregone revenue arising from the Public Trustee not recovering the full cost of delivering these services. 

2.6 Organisational Structure TC "Organisational structure" \f C \l "2" 
The Public Trustee’s revenue supports the operation of the business which is managed around fiduciary and client service obligations. An executive team of five is made up of the Public Trustee (CEO), General Manager Client Services, General Counsel, General Manager Finance and Funds Management and General Manager Business Development.

The Public Trustee has an obligation to provide services state-wide and operates in 18 metropolitan and regional locations which are supported by integrated client management, human resources and financial management systems. Registrars of the Local Court act as agents and link with regional offices and the Public Trustee’s Country Branch, currently located in Liverpool.

Branch offices provide the full range of services and are supported by specialist sections: legal, taxation, investment planning, and trust accounting.  

Corporate support is provided by a mix of internal services and by the Attorney General’s Department under Service Level Agreements.

2.7 Number of Public Trustee Staff TC "Number of Public Trustee staff" \f C \l "2" 
As at 30 June 2007 the Public Trustee had 277 staff members, being 264 full time equivalents.

2.8 Recent and Projected Financial Performance of the Public Trustee TC "Recent and projected financial performance of Pubic Trustee" \f C \l "2" 
The following table illustrates that the Public Trustee has achieved an average operational result of $4.82m over the last 5 years. The commissions and fees component of revenue has grown from $21.77m in 2002 to $25.11m in 2006. Expenditure for the same period has increased from $25.51m to $28.47m. The main reason for the increase in revenue has been the introduction of the common fund management fee which has provided an average of $4.29m each year since introduced in 2001. The accounting result has been positively affected by investment of retained earnings.

 Chart 1: Public Trustee Financial Performance – 2002 to 2006
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However as illustrated in the following chart, when investment earnings on retained earnings are removed from forward projections, the Public Trustee’s income from fees and charges are not sufficient to provide a surplus.  The risk to the Public Trustee in relying on investment earnings from corporate funds is that should these investment earnings decrease, for whatever reason, the overall operational result could be severely adversely affected.  Increasing fees to industry parity will reduce the risk of expenditure not being covered by operational revenue.

Chart 2: Forecast Surplus before Tax and Distributions
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Notwithstanding those projections the financial position of the Public Trustee is sound. 

Chart 3: Public Trustee Financial Position Projection – 2007 to 2011
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2.9
A Statutory Power to Access other Funding TC "A statutory power to access other funding" \f C \l "2" 
The Public Trustee has the statutory power under Section 36C of the Act to apply an amount from the surplus of the income of investments made from the Common Fund, toward the working of the Act.  

Since the last fee review the Public Trustee has not used this power. There are, however, sufficient reserves in this account to use this statutory power if required. 

2.10
Attributing an Hourly Rate to Public Trustee Activities TC "Attributing an hourly rate to Public Trustee activities" \f C \l "2" 
When preparing for the 2000 Regulatory Impact Statement in 1999, the Public Trustee calculated that the hourly rate for cost recovery in core business activity was $110. If this amount was adjusted by CPI since 1999, the current hourly rate for cost recovery would be $138. This calculation includes cost of salaries and on-costs. If, as proposed in Option 3, the hourly rate includes a profit component, the recovery rate is $150 per hour. 
2.11
National Competition Principles Agreement TC "National Competition Principles Agreement" \f C \l "2" 
This Agreement seeks to create a ‘level playing field’ on which private and public sector organisations may compete fairly to produce benefits for the community.  

It focuses on removing the barriers to competition that have primarily existed in the public sector and includes legislation and regulation review.

The Public Trustee provides services in the market place in commercial competition with private trustee companies.  

Additionally, the Public Trustee provides services to lower income and socially disadvantaged members of the community to whom it has a community service obligation. Since 2003 the Public Trustee has been funded for the foregone revenue arising from the statutory requirement to provide services irrespective of the low value of estates or trusts. This funding removes any cross subsidy from commercial operations while ensuring the Public Trustee meets obligations in respect of social welfare and equity of access to its services. 

The Public Trustee also commenced dividend payments (70% of post tax profit) to Treasury and tax equivalent payments (30% of profit) to the Office of State Revenue in the 2003/04 financial year. 

There is still a clear distinction between the Public Trustee and private sector organisations who are active in the trustee marketplace.  Private sector organisations are more selective in accepting clients in pursuit of profit targets whereas the Public Trustee cannot be as selective.  Additionally the Act limits the range of services that the Public Trustee may provide, whereas private sector trustees can provide a wider range of services including investment services.

This is reflected in the average values of matters managed by the Public Trustee and the value of prospective estates from will clients currently seen by Public Trustee.

2.12
Volume and Value of Estates and Trusts under Administration TC "Volume and value of estates and trusts under administration" \f C \l "2" 
As at 30 June 2007 the Public Trustee was administering 5,496 estates and 7,506 trusts.

Estates are primarily received through wills made by the Public Trustee. The number of wills made over the past 5 years has been around 10,000 wills per annum, with the trend for the past 2 years showing an increase to 11,000. The balance between community service obligation wills and commercial value wills is 9% (uncommercial) and 91% (commercial), with 72% being for wills for estates over $200,000 in asset value.  

In 2006 the value of the 1,830 estate applications granted was $494 million. 

Trusts are primarily received through court orders in personal injury compensation claims. The volume of new work has decreased markedly because of tort law reform, with new matters decreasing from 1,600 in 2003 with a total value of $76.3m, to 844 in 2006 with a total value of $58.3m.  

The average value of new estates/ trusts administered in 2006/07 was:

· For estates under $50,000 (“elections”): $22,000

· For estates over $50,000 (“grants”): $485,000

· For trusts: $56,000

There is some variation from year to year in estate and trust values but the trend is relatively consistent as shown in the following charts.

Chart 4: Estate Numbers by Value Band 
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3. What The New Regulation Should Achieve TC "What the new regulation should achieve" \f C \l "1" 
3.1 Intended Objective of the Proposed Regulation TC "Intended objective of the proposed Regulation" \f C \l "2" 
The objective of the proposed Regulation is to specify fees, commissions and charges to enable the recovery of costs incurred by the Public Trustee in pursuit of its statutory functions (itemised in 2.4 of this document) at no cost to Government.

3.2 Expected Effects of the Proposed Regulation TC "Expected effects of the proposed Regulation" \f C \l "2" 
The proposed Regulation will:

1. Establish a level of fees allowing recovery of the Public Trustee’s costs and the continuing operation of the Public Trustee.

2. Retain existing executor, administrator and trustee commission for work incurred through conduct of the estate and trust administration process.

3. Nominate maximum estate dollar values for dealing with small estates either by way of Election (Section 18A for estates up to $100,000) or under Section 34A (for estates up to $20,000).  Administration of these estates have less formal processes than full grants of administration. 

4. Allow for the reduction or waiver of any commission or fee.

5. Nominate prescribed signatories for various purposes.

3.3 Means and Processes of Enforcing the Proposed Regulation TC "Means and processes of enforcing the proposed regulation" \f C \l "2" 
The proposed Regulation will be enforced by the Public Trustee.

There are no monetary penalties specified in the Regulation.

3.4 Alternatives Considered TC "Alternatives considered" \f C \l "2" 
The following alternative means of meeting the Regulation’s objectives have been analysed in detail: 

1. The  ‘Do Nothing’ option, by which the existing regulation would lapse and the Public Trustee would not have a regulatory base for charging fees and commissions.

2. Remake the existing regulation with:  

· CPI increases to fees for service since 1999; and 
· An option to charge industry parity fees for common fund management: with a maximum of 1.0%, although initially charging 0.75%.

3. Remake the existing Regulation with the changes mentioned in Option 2 but with:

· a profit margin to fees for service;

· an additional fee for long term trusts comparable to the fee applied currently by trustee corporations; and

· an increase in the value limits for small estate administration.

Option 3, and to some extent Option 2, take note of the need for the Public Trustee to continue to be a self-funding Government enterprise providing a service to the people of NSW at no cost to Government, with an expectation that a dividend and tax equivalent payment will be made annually.

4
Summary of the Content of the existing Regulation: Description of services for which fees are prescribed (the fees stated are not inclusive of GST) TC "Summary Content of the Existing Regulation: Description of Services for Which Fees are Prescribed " \f C \l "1"  

4.1
Fees TC "Fees" \f C \l "2" 
Clause 4: Taxation Returns  

The current regulation allows the Public Trustee to charge an investigation fee as appropriate and an additional fee of up to $110 for lodgement. The Public Trustee currently charges $150 to most estates for this. All returns are checked and signed by a registered tax agent.  

More complex returns are investigated and prepared by senior taxation staff, and incur a further charge of $110 per hour.

Clause 5(a):  Real Estate Inspections, Valuations or Reports.  

Branch Managers and other staff may need to inspect real estate for purposes including making an inventory of property, searching for a Will, and assessing the condition of the property for purposes of sale/insurance.  

The time taken can vary depending on the property, but generally, at least an hour is spent.  The current maximum fee is $110.  This Clause is also the basis for charging for the Public Trustee building inspector’s reports.

Clause 5(b): Specifications for Repairs and Renovations.  

The Public Trustee employs a building inspector to report on the state of repair of properties.  Approximately 650 properties are sold annually with an additional 600 transferred to beneficiaries.  Repairs are often required for sale or safety reasons.  The reports are used to ensure the nature of repairs is understood and proper quotes are obtained.  Each inspection would take approximately 1 hour including travelling time. 

The current maximum fee is $110.
Clause 5(c): Second or Subsequent Inspection.  

The Public Trustee’s building inspector generally inspects the progress of building work or repairs in order to certify proper completion before payment.

The current fee is $85.

Clause 6: Dealings Affecting Shares in Estates.  

When beneficiaries assign a share they have in an estate, it is necessary for the Public Trustee to note and action the effect of the assignment.  This entails assessing the validity and form of assignment and noting all relevant records.  

The fee is currently $50 for each dealing, charged against the share of the beneficiary concerned.

Clause 7(a): Attendances Outside the Public Trustee.  

The Public Trustee lodges documents at the Land and Property Information Division of the Department of Lands (LPI) and Office of State Revenue.  This entails processing lodgement forms, scheduling files for bulk payment and collecting instruments on registration or stamping.  

Each process takes 15 minutes and the Public Trustee currently charges $30 for this service.  Other attendances relate to title searching, some of which are done electronically through LPI database. 

Clause 7(b): Obtaining Exemplification.  

This Clause allows a fee of $55 for each asset where an exemplification of Grant of Probate is required.  

This is not required very often but entails one half hour’s work.

Clause 7(c): Other Outside Attendances.  

The staff of the Public Trustee are required to attend financial institutions to inspect documents held in custody, to attend the homes of estate or trust beneficiaries who are elderly or unable to attend the Public Trustee personally and to search premises for wills, valuables and other documents such as title deeds. 

The current fee for these searches and other outside attendances is set at the maximum rate of $110.

Clause 8: Work Done Where Representation Not Subsequently Obtained.  

The Public Trustee is approached to administer estates (either testate or intestate) by next-of-kin, named executors, or beneficiaries where an executor is deceased, or unlikely to obtain probate.  In some cases, the parties change their mind about the Public Trustee acting, but only after the Public Trustee has made inquiries about assets, obtained consents from beneficiaries or inquired about the solvency of an estate.  

The current fee is not to exceed $330. 

Clause 9: Attempted Realisation of Assets.  

Beneficiaries can change their mind as to sale of assets and decide to keep them.  This Clause allows a fee not exceeding $220 for the work the Public Trustee does in attempting the sale.  

A typical example of this is the withdrawal from sale of real estate after the Public Trustee has prepared the property for sale, provided property reports to beneficiaries, considered the method of sale and instructed an Agent after negotiating commission and advertising allowance.

Clause 10: Carrying on a Business.  

When a deceased person has carried on a business, the Public Trustee is required to carry on the business until it is sold or wound up.  

In these matters the Public Trustee maintains a log sheet of the time involved and assesses a fee it considers is just and reasonable based on the work entailed.

Clause 11: Administration, Account and Audit Fees.  

The Public Trustee provides the following services for each estate or trust:

· Opening a computerised ledger account.

· Recording of all transactions.

· Automated checking and payment process.

· Audit by branch accountant and internal audit staff.

· Trust accounting advisory service.

Many of these functions form part of the Public Trustee’s risk management process and are supported by a modern computerised estate and asset management system.  System development and maintenance costs have been over $6 million since 1999.

The current fee is $8.00 per month.

Clause 12: Remuneration of Registrars of the Local Court.  

In country areas of NSW, the Public Trustee uses Registrars of the Local Court as agents, and assesses a fee based on the work completed.  

This fee is limited to 2.5% of any money collected or 2.5% of the value of the property realised.

Clause 13: Fee for Managing the Common Fund  

The common fund management fee was introduced in 2001 and the rate is not to exceed 0.5% per year. The fee was introduced to take account of both the increased responsibility for trustee investment and industry practice.

Clause 14: Investment Planning and Transaction Fees  

The Public Trustee has investment obligations under the Trustee Act 1925 to invest funds prudently. This requires investing in accordance with a prepared financial plan. Current fees for these tasks are set at a maximum of $110 per hour.

4.2
Commissions TC "Commissions" \f C \l "2" 
Clause 15: Realisation of Capital.  

The Public Trustee is paid commission at the time of the realisation of assets unless the asset is transferred to beneficiaries.  The rates of commission are set at a maximum and can be reduced or waived under clause 29.  

The rate is a sliding scale starting at 4% on the first $100,000, 3% on the next $100,000, 2% on the next $100,000 and 1% thereafter.  The current regulation also imposes a minimum fee of $200. 

Clause 17: Unrealised Property.  

The Public Trustee can charge the same rate of commission as on realisation of capital to assets transferred to beneficiaries in specie.

Clause 18: Income.  

The Public Trustee can charge 5.25% commission on income received by the Public Trustee for an estate, unless rent is received from a managing agent who has charged a fee in which case the commission allowed is 2.5%.

Clause 19: Acting as Attorney or Agent.  

The Public Trustee and the client are able to agree to charges on capital and income.  

The Public Trustee currently makes the following charges with the agreement of clients:

· Income management fee of 1.0% 

· Establishment fee of $300 

· Additional fees for taxation and account administration and audit as currently regulated.

Clause 20: Locating Beneficiaries.  

The Public Trustee is allowed to charge a fee of up to 5% of the net value of the estate as a commission for advertising, searching, locating and establishing next-of-kin entitled in estates.  The Public Trustee administers many intestate estates where, on reporting the estate, there are no details known of next-of-kin.

These estates can require expensive searching including searches overseas.

The fee charged is assessed based on level of activity and degree of difficulty and complexity of the searching required.

4.3 
Charges TC "Charges" \f C \l "2" 
Clause 21: Incidental to Power of Sale.  

The Public Trustee may be appointed to be a trustee for sale under Section 66G of the Conveyancing Act 1919 and is allowed to charge the same rates of commission applicable to realisation of capital or $330 if the property is withdrawn from sale.  

In practice the Public Trustee negotiates a fee. 

Clause 22: Execution of Documents.  

The Public Trustee is able to charge the following fee for execution of documents:
(a)  not exceeding $50 for signing a directional assurance
(b)  not exceeding $50 for signing a confirmatory conveyance.
Both of these charges relate generally to completed files, where documents have been lost and replacement documents are required.  These events do not occur often; and
(c) Mortgage Lending: this occurs in the Common Fund and also in trusts where a first mortgagee has asked the Public Trustee to consent to subsequent mortgages.  The Public Trustee is required to assess the risk to the security and examine documents including valuations before giving consent.

Generally 30 minutes is spent on this activity: the maximum charge is currently $50.

Clause 23: Production of Documents.  

The Public Trustee is required to produce documents for inspection by parties at the offices of the Public Trustee.  These include, for example, unclaimed moneys schedules and deeds on title documents.  The maximum fee allowed is $30.

If documents are produced elsewhere (eg. at LPI) a maximum fee is $30.  This is usually completed with other tasks at the LPI and the time spent is 15 minutes per matter.
Clause 24: Record Searches.  

The Public Trustee is required to search records for many reasons including FOI Requests, unclaimed moneys requests, general enquiries after completion of estates and searches of the Public Trustee Wills Index for people looking for wills of deceased persons.  The time spent varies with the nature of the enquiry.  The Public Trustee currently does not charge for Wills Index enquiries of which it currently receives an average of 29 per month.  The maximum fee allowed is $30 in the case of current records and $55 in the case of archived records.

Clause 25: Legal Advice and proceedings.

Fees charged to estates include a fee for legal assistance or legal proceedings.  

The Public Trustee charges a fee for acting as Solicitor on the record in proceedings at a rate approved by the Public Trustee.  A fee is also assessed when internal legal staff instruct external solicitors to act for the Public Trustee.

Clause 26: General Power to Charge for Services.  

The Public Trustee is allowed to charge for services which are not mentioned in the Regulation.

4.4 General Clauses 27- 31 TC "General Clauses 27- 31" \f C \l "2" 
Notwithstanding the fees, commissions and charges set by the Regulation the Public Trustee can determine the level up to the regulated maximum in each particular case, and can reduce or waive charges.  This occurs as a matter of policy for commission on matrimonial homes owned by the deceased in sole name, and rollover and superannuation benefits: 1% commission is charged when the property passes to the spouse.  It also occurs in respect of taxation, financial planning fees in small trusts, and generally in cases of hardship.

The total commission and fees waived was $1.01m in 2006/07.

The Public Trustee may also charge the amount of any GST payable.
ASSESSMENT OF OPTIONS

5.
OPTION 1: DO NOTHING TC "OPTION 1: Do nothing" \f C \l "1" 
5.1
Definition of Option 1 TC "Definition of Option 1" \f C \l "2" 
The ‘Do Nothing’ Option, assumes that the proposed Regulation is not made and the existing Regulation is repealed.

This assumes the continued existence and applicability of:

· The Public Trustee Act 1913.

· Any other extant and relevant legislation.

· Any standards adopted generally or specifically by the Public Trustee, not dependent on the subject Regulation.

· Any lawful directions issued by the Attorney General or the Public Trustee, not dependent on the subject Regulation.

5.2
Impact of Option 1 TC "Impact of Option 1" \f C \l "2" 
Fees and commissions allowable by the Public Trustee Regulation 2001 collected in 2006 totalled $28.5m. In the absence of any similar Regulation no legal mechanism will exist for the raising of the fee component of this revenue. 

In the absence of a Regulation, a mechanism may exist for application to the Court for commission revenue.  This would be an inefficient process for both the Public Trustee and the Supreme Court. It would also be inconsistent with the legislative framework for trustee corporations. 

This option is rejected for the following reasons:

· Revenue Loss

As the Public Trustee Act 1913 anticipates a Regulation to provide the basis for charging for work done, without a Regulation the Public Trustee would be required to apply for commission to the Supreme Court in each matter. This would not be feasible. Additionally, there would be a need to use the statutory power to access the existing surplus of the Common Fund or seek separate government funding.  Only expenses would able to be recovered, as provided in Section 9 of the Act.  

· Threat to Service Delivery to the People of NSW

There are many clients who have appointed the Public Trustee prospectively in their wills as their executor and trustee. There would be a threat to the existence of the Public Trustee and clients may only have recourse to private trustee companies, solicitors and accountants, who are not obliged to accept an estate or trust. 

· Impact External to the Public Trustee.

The possibility of having to make application to the Supreme Court for commission in every case would significantly increase the workload for the Court and for the Court Registry.

This increase in workload cannot be quantified.

6.
OPTION 2: Remake the Existing Regulation with 

incremental
changes TC "OPTION 2: Remake the Existing Regulation with incremental Changes" \f C \l "1" 
6.1
Definition of Option 2 TC "Definition of Option 2" \f C \l "2" 
Remake the existing regulation with incremental changes:  

· to some fees for service based on CPI increases since 1999; and

· to the maximum common fund management fee introduced in 2001. 

6.2
Are the Public Trustee’s Prices Competitively Neutral? TC "Are the Public Trustee’s prices competitively neutral?" \f C \l "2"  

Under both Options 2 and 3 the Public Trustee’s prices would be competitively neutral (when compared to the private sector) in respect of commissions charged for executor and trustee services. 

For fees (apart from the proposed introduction of long term trust fees in Option 3) prices are not competitively neutral as the proposed hourly rate applied to fees for services is  $138 per hour (Option 2) or $150 per hour (Option 3) versus the private sector fee of up to $300 per hour. This is because the Public Trustee is primarily aiming for cost recovery. 

The maximum fees and commissions that private sector trustees may charge are limited by the Trustee Companies Act 1964.  In practice, the fees and commissions actually charged are often less than the maximum permitted due to competitive pressure.

There is some difference in the range of services provided between the two sectors, with private trustees also seeing themselves as financial advisers and consultants.

The private sector also has a narrowly focused distribution channel, depending on a limited number of offices in the capital cities.  This is contrasted with the Public Trustee who has a wide range of regional offices as well as representation through the Registrars of the Local Court. This meets the Public Trustee’s obligation to serve the people of NSW.

6.3
Proposal to change the Fees for Services TC "Proposal to change the fees" \f C \l "2" 
Existing fees for services are currently capped at a fixed dollar amount, either per hour or per item.  Other Regulation fees such as legal services are fixed by agreement with the Public Trustee.

The fees are the maximum the Public Trustee can charge.  They have traditionally been set to cover the cost of providing the services and have remained unchanged for the duration of the Regulation.  Generally they are lower than external providers.  However, the Public Trustee responds to market forces, for example, for taxation returns the Public Trustee does not charge the maximum fee, but moderates to the level charged by tax agents providing basic returns.

Option 2 proposes to increase the current fees by the cumulative CPI increase since 1999, the year that the level of the last fee increase was determined.  In addition, some of the fees have been changed to a rate per hour, to more accurately reflect the cost of providing the services.

In future, given the length of time between Regulatory Impact Statements, it may be preferable to amend the Regulation annually to provide for CPI increases. Otherwise the Public Trustee is required to bear the increased cost of services for the years until the fees are reviewed by a Regulatory Impact Statement.  This could be achieved by amending the Regulation on a yearly basis for CPI increases.

The fees quoted do not include GST.  The Regulation authorises the Public Trustee to charge the amount of any GST payable in respect of the service for which the fee, commission or charge is payable.

Table 1: Summary of Proposed Fees and Charges – Option 2

	MATTER
	CURRENT 
	PROPOSED

	
	AMOUNT NOT EXCEEDING

	Taxation Returns
	
	

	
For each return lodged
	$110 per return
	As determined by Public Trustee to be appropriate

	           For investigation
	As determined by Public Trustee to be appropriate
	As determined by Public Trustee to be appropriate

	Real estate inspections/valuation
	
	

	
Inspection, valuation or report regarding real estate
	$110
	$138 per hour

	
Preparation of specifications for repairs or renovations to any building or work
	$110 
	$138 per hour

	
Second or subsequent inspection (including a report arising from the inspection) on the progress of any such repairs or renovations
	$85 
	$106 per hour

	Dealings affecting share in an estate
	$50
	$62 

	Attendances outside office
	
	

	
Land Titles Office/Office of State Revenue
	$30 per attendance
	$37 per attendance

	 
Exemplification of Probate
	$55 per attendance
	$68 per attendance

	
Other attendances
	$110 per attendance
	$138 per hour

	Work done where representation not subsequently obtained
	$330
	$412

	Attempted realisation of assets
	$220
	$275

	Administration account and audit fees
	$8 per month
	$10 per month

	Fee for trust investment planning
	$110 per hour
	$138 per hour

	Charges incidental to exercise of power of sale
	
	

	
Where the sale proceeds
	Scale commission as per current Clause 21
	Scale commission as per current Clause 21

	
Where the property is withdrawn from sale
	$330
	$412

	Execution of documents
	
	

	
Executing any assurance of property by direction
	$50
	$62

	
Executing any assurance by way of confirmation
	$50
	$62

	
Executing any necessary consent for a mortgagee to exercise powers in respect of a mortgage
	$50
	$62

	Production of documents
	
	

	
Producing any deeds or documents of title at Public Trustee 
	$30
	$37

	
Producing any deeds or documents of title elsewhere
	$30
	$37

	Record searches
	
	

	
Archived records
	$55
	$138 per hour

	
Current records
	$30
	$138 per hour


6.5
The Effect of the Proposed Increase in Fees on an Estate TC "The effect of the proposed increase in fees on an estate" \f C \l "2" 
6.5.1
The projected effect of these new fees on an estate with real estate which is completed in 8 months would be as follows.  

The more common fees charged under the Regulation are:

· Taxation Returns

· Property Inspection

· LTO and other Conveyancing Attendances

· Administration Account and Audit Fees

The proposed Regulation would increase the estate administration costs (which presently total $404 on average) by the following:

Table 2: Increase in Estate Administration Costs – Option 2
	ITEM
	INCREASE

	Taxation Fee
	$28

	Property Inspection
	$28

	LTO and Conveying Attendances ($7 x 2)
	$14

	Administration Account and Audit Fees
	$16

	TOTAL:
	$86


6.5.2
The projected effect of the new fees for an estate < $50,000

The effect of these new fees on an estate <$50,000 which is completed in 4 months (fees  currently total $312 on average) is projected to be:

Table 3 : Increase in Estate Administration Costs (estates less than $50,000) – Option 2
	ITEM
	INCREASE

	Taxation Fee
	$28

	Administration Fee
	$16

	Attendance at residence
	$28

	TOTAL:
	$72


6.6
Proposal to Increase Common Fund Management Fee TC "Proposal to increase common fund management fee" \f C \l "2" 
The current industry practice is to charge a percentage on the fund and 1% is generally the maximum allowed. It is proposed to adopt this fee as a maximum. This accords with the recommendation in November 2006 of the Public Bodies Review Committee. It is also based on the need for the Public Trustee to be able to comply with the Competition Principles Agreement previously discussed in this document at paragraph 2.11. Currently 0.5% is the maximum allowable for the Public Trustee.

The Trustee Companies Act (Section 16(14)) allows, in addition to the commission fees and remuneration otherwise under that Act, a fee according to the value of the work done and the services rendered not exceeding one percent per annum upon the capital sums invested in the Common Fund. This fee is also comparable to the fee charged by interstate Public Trustees.  

The fee is paid from income received by the fund. The trusts and estates do not pay an entry/exit fee into/from the fund.

It is proposed that the Public Trustee will have the option to charge up to the maximum of 1.0% (as allowed under the Trustee Companies Act 1964), although initially charging 0.75%

If the Public Trustee charged 0.75%, revenue would be $7,809,608, an increase of $2,618,203 over current revenue.

If the Public Trustee charged 1.00%, revenue would be $10,427,810, an increase of $5,236,405 over current revenue.

6.7
Proposal to Change How Agents of the Public Trustee are Paid TC "Proposal to change how agents of the Public Trustee are paid" \f C \l "2" 
Currently the Registrars of the Court (as agents of the Public Trustee) are able to be paid an amount related to the value of the assets (up to 2.5%).  The nature of the work done by the Registrars is best related to an hourly charge.

It is proposed to amend the Regulation to allow the Public Trustee to pay a fee to agents which is just and reasonable in relation to the work prepared.  This will generally be at an hourly rate which will be agreed between the parties.

6.8
The Effect of the Proposed Increase in Fees on the Revenue of the Public Trustee TC "The effect of the proposed increase in fees on the revenue of the Public Trustee" \f C \l "2" 
Currently fees provide $9.98m revenue to the Public Trustee. The following table shows the effect of the increases to the fees for service on annual revenue: an increase of $3,603,283 with a 0.75% common fund fee.

Table 4:  Current Revenue and Revenue Projected – Option 2 

	
	
	

	Revenue
	Current
	Option 2

	
	Existing 

Regulation without change


	Proposal with 0.75% CF Fee

	Common Fund Management Fees
	5,191,405 
	7,809,608 

	Taxation Fees
	1,712,883 
	2,170,703 

	Client Planning / Investment Planning Fees
	417,120 
	530,880 

	Administration Fees
	1,320,000 
	1,650,528 

	Registry Transaction Fee
	18,000 
	22,507 

	Inspection Fees Estates
	102,000 
	127,541 

	Sundry Fees
	1,222,000 
	1,222,000 

	Sub-Total
	9,983,408 
	13,533,766 


6.9
Commissions TC "Commissions" \f C \l "2"  

The total income from commissions for 2006 was $18,492,126 
.  

It is not proposed to increase commission rates. However it is proposed to increase the minimum fee by the CPI increases since 1999 from $200 to $250.  The commission forecast for the next financial year is $18,527,500.

6.10
Summary Costs and Benefits: Option 2 TC "Summary costs and benefits: Option 2" \f C \l "2" 
6.10.1
Tangible Revenues

The Table below summarises the revenues from Option 2.
Table 5: Summary of Revenues – Option 2

	
	
	

	Revenue
	Current
	Option 2

	
	Existing Regulation without change
	Proposal with 0.75% CF Fee

	Capital Commission
	16,070,000 
	16,070,000 

	Income Commission
	2,422,126 
	2,422,126 

	Common Fund Management Fees
	5,191,405 
	7,809,608 

	Taxation Fees
	1,712,883 
	2,170,703 

	Client Planning / Investment Planning Fees
	417,120 
	530,880 

	Administration Fees
	1,320,000 
	1,650,528 

	Registry Transaction Fee
	18,000 
	22,507 

	Inspection Fees Estates
	102,000 
	127,541 

	Sundry Fees
	1,222,000 
	1,222,000 

	
	28,475,533 
	32,025,892 


6.10.2
Intangible Costs and Benefits

(a) Intangible Costs

The Option 2 proposal could be classified as overly prescriptive in that it does not permit advantage to be taken of market opportunities or to cover increases in costs without the need for amendment of the Regulation. Additionally it could be seen as overly complex with potential and current clients being confused by the fee schedules if Public Trustee does not provide a transparent explanation of fee structures for each service offered.

(b) Intangible Benefits

There is a high degree of certainty as to the range of fees charged by the Public Trustee.  This is because commission is related to the value of assets known to the testator and later to the beneficiaries, and there is a known fee to be charged for certain tasks required in estate administration.

The community will continue to pay fees based on lower hourly rates than those charged by Trustee Corporations and other external providers such as building inspectors, financial planners and lawyers.

7
OPTION 3: Remake the Existing Regulation with Incremental Changes and the Introduction of Long Term Trust Fees

7.1
Definition of Option 3 TC "Definition of Option 3" \f C \l "2" 
Remake the existing Regulation with the changes mentioned in Option 2 but with:

· an additional fee for long term trusts comparable to the fee applied currently by trustee corporations;

· adding a profit margin to fees for service in addition to CPI increases; and
· increasing the value limits for small estate administration. 
7.2
Identification of Affected Parties TC "Identification of affected parties" \f C \l "2" 
Trusts can be created by Deed, Will or Court Order and fees are disclosed at the time the trust is created and when commenced.  The parties affected by introducing long term trust fees are the current and future clients of the Public Trustee where trusts extend beyond two years.    

The parties affected by increasing the value limits in small estates are beneficiaries who will be able to access their inheritance earlier as the proposal will generally reduce time taken to administer deceased estates by an average of two months.

7.3
Introducing a Fee for the Management of Long Term Trusts TC "Introducing a fee for the management of long term trusts" \f C \l "2" 
7.3.1  As at 30 June 2007 the Public Trustee was managing 7,506 trusts. The fee structure for managing these trusts is currently:

· An initial commission charge at a sliding scale starting at 4% on the first $100,000, 3% on the next $100,000, 2% on the next $100,000 and 1% thereafter.

· An income commission of 5.25%pa (plus GST) on income earned in the trust referred to in Clause 18 of the current Regulation.

Since 1997 trustee corporations in NSW have been able to charge long term trust fees in trusts which exceed a term of 2 years. These fees amount to an annual charge based upon the value of the estate and calculated as follows (% are plus GST):

On the first
$250,000
0.5%

On the next
$250,000
0.75%

On that part over
$500,000
1.00%

This fee takes account of ongoing responsibilities for assets under management. No income commission is charged when long term trust fees are payable.

7.3.2  Protective Commissioner charges

When the Office of the Protective Commissioner last reviewed their fees in 2003, a similar annual fee was introduced for the management of a protected person’s estate or protected missing person’s estate: 
· for the first year—2.1% of the value of the estate, and

· for every subsequent year—1.1% of the value of the estate,

7.3.3 Proposal to introduce long term trust fees

It is proposed to introduce the fees allowable to trustee corporations. This will create a more ‘level playing field’ so that the Public Trustee can compete fairly with private trustee companies.

As for trustee corporations the following will apply:

· The fees will be charged only for that part of the year for which the trust continues.

· The fees can be paid wholly from capital or partly from capital and increase at the trustee’s discretion, but noting that the amount to be paid from income is capped at 50%. 

· In determining from where the fee is paid, the trustee must consult, where practical to do so, with the beneficiaries.

As well, the Public Trustee will waive the fee for real estate while the beneficiary is using the property as their residence.

7.3.4
The effect of the introduction of long term trust fees on the trusts managed by Public Trustee TC "The effect of the introduction of long term trust fees on the trusts managed" \f C \l "2" 
The following table illustrates the effect of these fees on value bands of trusts. For years 1 and 2 the existing income commission (5.25%pa) will be applied (for the purposes of the calculation the rate of return is assumed to be 6.5% pa and the fund is assumed to stay static, with any income being spent on the client):

Table 6: Long term trust fees effect on trusts 

	Trust value:
	$50K
	$100K
	$301K
	$501K
	$750K

	Initial capital commission
	$2000
	$4000
	$9010
	$11010
	$13500

	Year 1 income commission
	$171
	 $341
	$1027
	$1710
	$2559

	Year 2 income commission
	$171
	$341
	$1027
	$1710
	$2559

	Years 3 onwards long term trust fee
	$250
	$500
	$1633
	$3135
	$5625


The majority of trusts managed by Public Trustee are under $100,000.  Accordingly the financial impact of this fee after 2 years will be a maximum of $159 per annum for most trusts. 

7.4
Adding a Profit Margin in Addition to CPI Increases to Fees for Service TC "Adding a profit margin in addition to CPI increases to fees for service" \f C \l "2" 
Since 2002/03 the Public Trustee has been part of the commercial framework of Government, paying tax equivalents and dividends to Treasury.  It is intended to add a profit margin of approximately 10% to the fees for services prescribed in the Regulation. The proposal will reflect the need for Public Trustee fee for services to contribute to the tax and dividend framework, and not just to recovery of the costs to provide the service.

The effect of the profit margin is illustrated in the following table.

Table 7: Summary of Proposed Fees and Charges with Profit Margin – Option 3

	MATTER
	CURRENT 
	PROPOSED

	
	AMOUNT NOT EXCEEDING

	Taxation returns
	
	

	
for each return lodged
	$110 per return
	As determined by Public Trustee to be appropriate

	           for investigation
	As determined by Public Trustee to be appropriate
	As determined by Public Trustee to be appropriate

	Real estate inspections/valuation
	
	

	
Inspection, valuation or report regarding real estate
	$110
	$150 per hour

	
Preparation of specifications for repairs or renovations to any building or work
	$110 
	$150 per hour

	
Second or subsequent inspection (including a report arising from the inspection) on the progress of any such repairs or renovations
	$85 
	$116 per hour

	Dealings affecting share in an estate
	$50
	$68 

	Attendances outside office
	
	

	
Land Titles Office/Office of State Revenue
	$30 per attendance
	$40 per attendance

	 
Exemplification of probate
	$55 per attendance
	$75 per attendance

	
Other attendances
	$110 per attendance
	$150 per hour

	Work done where representation not subsequently obtained
	$330
	$450

	Attempted realisation of assets
	$220
	$300

	Administration account and audit fees
	$8 per month
	$10 per month

	Fee for trust investment planning
	$110 per hour
	$150 per hour

	Charges incidental to exercise of power of sale
	
	

	
where the sale proceeds
	Scale commission as per current Clause 21
	Scale commission as per current Clause 21

	
where the property is withdrawn from sale
	$330
	$450

	Execution of documents
	
	

	
executing any assurance of property by direction
	$50
	$68

	
executing any assurance by way of confirmation
	$50
	$68

	
executing any necessary consent for a mortgagee to exercise powers in respect of a mortgage
	$50
	$68

	Production of documents
	
	

	
producing any deeds or documents of title at the public trust office
	$30
	$40

	
producing any deeds or documents of title elsewhere
	$30
	$40

	Record searches
	
	

	
archived records
	$55
	$150 per hour

	
current records
	$30
	$150 per hour


It is projected that the proposed addition of a profit margin would increase the estate administration costs (which currently total $404 on average) by the following for an estate managed in eight months containing real estate:

Table 8: Increase in Estate Administration Costs – Option 3
	ITEM
	INCREASE

	Taxation Fee
	$40

	Property Inspection
	$40

	LTO and Conveying Attendances ($10 x 2)
	$20

	Administration Account and Audit Fees
	$16

	TOTAL:
	$116


For estates less than $50,000, which are completed in an average of four months, estate administration costs are projected to increase from $312 to $406, an increase of $96.

7.5
Defined Amounts for Small Estate Limits: Clause 34 TC "Defined amounts for small estate limits: Clause 34" \f C \l "2"  
7.5.1
Interstate Public Trustee defined amounts for small estates

Public Trustees are able to deal with low value estates in some instances without applying for a full grant of probate or administration.  The prescribed values of estates vary around Australia and have increased over time.

Table 9: Interstate Comparison

	State or Territory
	Value for elections
	Value for informal

	Queensland
	150,000
	75,000

	ACT
	100,000
	20,000

	Northern Territory
	85,000
	20,000

	Tasmania
	60,000
	20,000

	NSW
	50,000
	10,000

	Victoria
	
	50,0001 and 25,000

	Western Australia
	10,0002
	

	South Australia
	No low value limit
	No low value limit


1.
Relates to family/other beneficiaries

2.
Current legislative proposal to change to $50,000

In NSW the election amounts have been set as follows:

	1960
	£2,000

	1990
	$15,000



	1991
	$50,000

	2001
	$50,000


7.5.2
Proposal to increase small estate limits

The limits in respect of small estates have not been changed for more than fifteen years. This Regulation proposes to increase the limits for low value estate administration as outlined below. 

Elections to administer

The limit of $50,000 in respect of “election” estates (under S18A(1),(2) and 3(A)(a) of the Act) has to date allowed for many small estates to be managed without the need to apply for a grant of probate or administration in the Supreme Court. This is a more timely form of formal administration. In 2007 the Public Trustee filed 535 elections to administer estates under this section with an average value of $22,000.

It is proposed to increase this limit to $100,000. For the financial year to 30 June 2007 the Public Trustee managed 782 estates under $100,000.

Currently Supreme Court filing fees are required for estates valued over $50,000. The Public Trustee would continue to be required to pay this filing fee for elections over $50,000.

Additionally it is proposed to increase from $60,000 to $120,000 the amount for the purposes of section 18A(5) of the Act. This means that it will be necessary for the Public Trustee to file a formal application for a grant of probate or administration if after filing an election assets are located which increase the total value of the assets to be managed up to $120,000.
Section 34A informal administration

The limit of $10,000 for estates managed under section 34A(1) of the Act allows only for very small estates to be managed informally. It is proposed to increase this limit to $20,000 as this will enable many more estates, generally for single low value bank accounts, to be managed more quickly by the Public Trustee without increasing the risk of improper management of these estates. In 2007 the Public Trustee filed 22 applications under this section with an average value of $5,097.

Section 34C payments

Under section 34C(1) of the Act the Public Trustee can currently pay $10,000 to a person whom the Public Trustee considers entitled without requiring formal administration of an estate. A payment in good faith discharges the Public Trustee from any liability. It is proposed to increase this limit to $20,000.
7.6
Summary Costs and Benefits for Option 3 TC "Summary costs and benefits for Option 3" \f C \l "2" 
7.6.1
Tangible revenues from updated Regulation as per option 2 plus profit margins on fees and long term trust fees.

Table 10:  Summary of Revenues – Option 3

	
	
	
	

	Revenue
	Current
	Option 3
	Option 3

	
	Existing Regulation without change
	Proposal with 0.75% CF Fee, Profit margin on fees and
	Proposal with 1.00% CF Fee, Profit margin on fees and

	
	
	Long Term Trust Fee
	Long Term Trust Fee

	Capital Commission
	16,070,000 
	16,070,000 
	16,070,000 

	Income Commission
	2,422,126 
	1,214,923 
	1,214,923 

	Long Term Trust Fees
	0 
	5,819,625 
	5,819,625 

	Common Fund Management Fees
	5,191,405 
	7,809,608 
	10,427,810 

	Taxation Fees
	1,712,883 
	2,170,703 
	2,170,703 

	Client Planning / Investment Planning Fees
	417,120 
	568,800 
	568,800 

	Administration Fees
	1,320,000 
	1,650,528 
	1,650,528 

	Registry Transaction Fee
	18,000 
	24,758 
	24,758 

	Inspection Fees Estates
	102,000 
	140,295 
	140,295 

	Sundry Fees
	1,222,000 
	1,222,000 
	1,222,000 

	
	28,475,533 
	36,691,239 
	39,309,442 


7.6.2 Intangible costs and benefits

a)
Intangible Costs

The Option 3 proposals could be classified as overly prescriptive in that they do not permit advantage to be taken of market opportunities or to cover increases in costs without the need for amendment of the Regulation. Additionally it could be seen as overly complex with potential and current clients being confused by the fee schedules if the Public Trustee does not provide a transparent explanation of fee structures for each service offered.

b)
Intangible benefits.

There will be uniformity of fees within the trustee industry which will provide clarity for clients, legal and financial advisors and the courts when assessing trustee fees for inclusion in compensation awards.

There will be greater compliance with national competition policy in that the Public Trustee will be providing services with the same fee structure as its competitors.

Additionally Option 3 will allow the Public Trustee to compete on a level playing field when negotiating fee levels with clients.  This will be applicable for higher value trusts where the Public Trustee will be able to negotiate initial commissions based on the nature, term and anticipated services required to manage a trust.  This can allow market forces to provide flow-on benefit to clients in negotiating lower than regulated maximum fees.

Industry parity will also mean that the Public Trustee is fully understood to be part of the trustee industry and not just providing a legal service.  The Public Bodies Review Committee commented that members of the public often relate the Public Trustee’s fees to solicitor’s fees for providing legal services to an executor, rather than providing executor, trustee and asset management services.

8.
Evaluation of Relative Impacts and Recommendation TC "Evaluation of Relative Impacts and Recommendation" \f C \l "1"  
8.1
Summary of Costs and Benefits and Assessment of Impact of Proposed Regulation compared to Existing Regulation. TC "Summary of costs and benefits and assessment of impact of updated Regulation compared to current Regulations" \f C \l "2" 
The revenues per annum from Options 2 and 3 incremental to the current regulation are summarised in the Table below:

Table 11:  Comparative Revenues:  Current, Option 2 and 3

	
	
	
	
	

	Revenue
	Current
	Option 2
	Option 3
	Option 3

	
	Existing Regulation without change
	Proposal with 0.75% CF Fee and CPI increase
	Proposal with 0.75% CF Fee, CPI plus profit margin 

and
	Proposal with 1.00% CF Fee, CPI plus profit margin and

	
	
	
	Long Term Trust Fee
	Long Term Trust Fee

	Capital Commission
	16,070,000 
	16,070,000 
	16,070,000 
	16,070,000 

	Income Commission
	2,422,126 
	2,422,126 
	1,214,923 
	1,214,923 

	Long Term Trust Fees
	0 
	0
	5,819,625 
	5,819,625 

	Common Fund Management Fees
	5,191,405 
	7,809,608 
	7,809,608 
	10,427,810 

	Taxation Fees
	1,712,883 
	2,170,703 
	2,170,703 
	2,170,703 

	Client Planning / Investment Planning Fees
	417,120 
	530,880 
	568,800 
	568,800 

	Administration Fees
	1,320,000 
	1,650,528 
	1,650,528 
	1,650,528 

	Registry Transaction Fee
	18,000 
	22,507 
	24,758 
	24,758 

	Inspection Fees Estates
	102,000 
	127,541 
	140,295 
	140,295 

	Sundry Fees
	1,222,000 
	1,222,000 
	1,222,000 
	1,222,000 

	
	28,475,533 
	32,025,892 
	36,691,239 
	39,309,442 


8.2
Comparison, Evaluation and Assessment of Costs and Benefits of the Regulation and its Options TC "Comparison, evaluation and assessment of costs and benefits of the of the Regulation and its options" \f C \l "2" 
8.2.1
Option 1: Do Nothing

Option 1 is rejected because:

· Revenue Loss

There would be a need to draw on the existing surplus of the Common Fund or Government Funds to fund the role of the Public Trustee.  Only expenses may be recovered as provided in Section 9 of the Act.  The Public Trustee would incur a loss of revenue up to $9.98m per annum based on fees in the current regulation.  (Assuming that current commissions of $18.49m per annum would continue based on successful applications by the Public Trustee to the Court).

· Threat to Service Delivery to the People of NSW

There would be a threat to the existence of the Public Trustee.  Clients may only have recourse to private trustee companies, solicitors and accountants who are not obliged to accept an estate or trust.  There may also be an increased dependence on trustees nominated in wills who may not have the relevant experience.

· Impact External to the Public Trustee

The possibility of having to make an application to the Supreme Court for commission in every case would significantly increase the workload for the Court and for the Court Registry.

This increase in workload cannot be quantified.

8.2.2
Option 2: Remake Existing Regulation with Incremental Changes to Fees

If the current Regulation is remade updating the fees a total revenue of $32.03m per annum will be achieved if a common fund management fee of 0.75% was introduced.  

This will enable commission and fee revenue to closer match expenses.

The adoption of the industry standard for the common fund management fee (as a maximum) will provide parity for national competition policy purposes.   

8.2.3
Option 3: Remake Existing Regulation with CPI and Profit Margins Incremental Changes to Fees plus the Introduction of Long Term Trust Fees

Option 3 is preferred because:

· The Public Trustee will have an updated pricing schedule based on current cost of providing services, and a fee structure based on industry practice, including a new long term trust fee.

· The Public Trustee will increase its options to negotiate fees, as is the practice of trustee corporations and continue to reduce fees and commissions where hardship occurs. 

The total anticipated revenue from this option is $36.69m per annum if a common fund management fee of 0.75% was introduced. Revenue would increase to $39.30m if a common fund management fee of 1.0% was introduced. The Public Trustee proposes to apply the common fund management fee at 0.75% and would only apply the maximum fee at the approval or direction of both the Attorney General and Treasurer, as part of an agreed Statement of Business Intent.

The Intangible Costs of Option 3 are no greater than the current Regulation. 

8.3
Effect on Clients and the Community TC "Effect on clients and the community" \f C \l "2" 
The effect on clients and the community will be:

· Fees and charges will increase.

· Although the Public Trustee will have a comparative pricing structure to trustee corporations, fees based on an hourly rate will be less than those charged by private trustee companies.

· The element of consumer choice is retained with enhanced opportunities for negotiation by the Public Trustee with prospective clients.

· Reductions of commissions and fees will occur, as in the past, for smaller estates. 

8.4
Recommendation TC "Recommendation" \f C \l "2" 
For the above reasons, it is recommended that Option 3, remaking the existing regulation with incremental changes to fees (including a profit margin) plus the introduction of long term trust fees, be adopted.

9.
seq level1 \h \r0 Methodology TC "Methodology" \f C \l "1" 
9.1
Description of the Methods Used and the Assumptions Adopted in the Analysis TC "Description of the methods used and the assumptions adopted in the analysis" \f C \l "2" 
The methods used in the preparation of the Regulatory Impact Statement reported herein were based on:

· The “Regulatory Impact Statement Instruction Manual” issued by the Business Deregulation Unit of the NSW Department of State Development.

9.2
Assumptions TC "Assumptions" \f C \l "2" 
The following assumptions were made in this Regulatory Impact Statement:

1. The increase in charges will not result in significant loss of market share by the Public Trustee.

2. The Public Trustee will retain the right to waive or reduce fees and commissions and exercise that right in appropriate circumstances.

9.3
seq level2 \h \r0 

seq level3 \h \r0 List of Data and Information Sources Used TC "List of data and information sources used" \f C \l "2" 
The following documents were studied:

· The Public Trustee Act 1913.
· The current Public Trustee Regulation 2001.
· The Public Trustee Annual Report, 2006.

· The Public Bodies Review Committee Report November 2006

9.4
Individuals and Organisations Who will be Invited to Comment on the RIS TC "Individuals and organisations who will be invited to comment on the RIS" \f C \l "2" 
The availability of the Regulatory Impact Statement will be advertised in the press and in the NSW Government Gazette and a copy will be sent to all persons who request it.  Comments will be sought for a period of 30 days and will be taken into account in the finalisation of the new Public Trustee Regulation.
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