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1. 
SUMMARY OF CONCLUSIONS AND RECOMMENDATIONS

A fuller summary of the Review’s responses to the Terms of Reference and summary of the Review’s reasons for recommendations can be found at Part 15 of the Report.

1.1
Manslaughter Generally

· I recommend that the Crimes Act 1900 (NSW) should not be amended to include a structured scheme of manslaughter offences and penalties.

· Accordingly, I recommend that there should not be different grades of manslaughter offences with standard non-parole periods to reflect the different circumstances and culpability involved.

· I recommend that any further consideration of the retention or abolition of the partial defences to murder be deferred until the report of the Victorian Law Reform Commission is published later in the year.
1.2
Manslaughter and the Unborn Child

· I recommend that the Crimes Act 1900 (NSW) provisions concerning manslaughter should not be amended in such a way as to allow a charge of manslaughter to be brought in circumstances where an unborn child dies.

· I recommend (in lieu of section 20 of the Crimes Act 1900 (NSW)) the adoption of the definition of “birth” contained in Chapter 5 of the 1998 Discussion Paper of the Model Criminal Code, for the purposes of the present “Homicide” offences. 

· I further recommend the adoption of the definition of “death” contained in Chapter 5 of the 1998 Discussion Paper of the Model Criminal Code, for the purposes of the present “Homicide” offences.

· I recommend that New South Wales legislate to introduce the offence of “child destruction” relating to a criminal act causing a child, capable of being born alive to die before it has an existence independent of its mother. I have preferred the description of the offence “Killing an Unborn Child” to “Child Destruction”.

· My policy recommendation is that the fault element should be similar to that required to sustain a charge of murder or manslaughter if the child had survived to be born but had then died from the injuries received by the offender’s act or omission.

· I further recommend that the pregnant woman be excluded as a possible offender.

· I recommend that the general offence of “Killing an Unborn Child” should be supplemented to provide for an offence of dangerous driving of a vehicle or navigation of a vessel occasioning the death of a child capable of being born alive before it has an existence independent of its mother.

· I recommend that New South Wales legislate to provide for this offence of dangerous driving or navigation occasioning the death of a child capable of being born alive before it has an existence independent of its mother by appropriate amendment to sections 52A and 52B.

· I recommend that New South Wales legislate to provide for an offence of dangerous driving or navigation occasioning non-fatal injuries to the foetus by appropriate amendment to section 52A and s 52B.

2.
APPOINTMENT AND TERMS OF REFERENCE

2.1
On 29 October 2002 I was appointed to conduct a review of the law of manslaughter in New South Wales.

2.2 The Terms of Reference for the review are:-

“Manslaughter Generally

The principal question to be considered in the review is whether the Crimes Act 1900 should be amended to include a structured scheme of manslaughter offences and penalties.

Specifically, the Government seeks advice as to whether there should be different grades of manslaughter offences with standard sentences to reflect the different circumstances and culpability involved.

This will involve consideration of the feasibility of creating statutory definition(s) of categories of manslaughter.

The review will examine the relevant provisions of the Crimes Act 1900 and the common law concerning manslaughter.  The review will have regard to any recent domestic and/or international developments in the law of manslaughter that may inform its deliberations.   

Manslaughter and Unborn Children

The review is to include an examination of whether the Crimes Act provisions concerning manslaughter should be amended in such a way as to allow a charge of manslaughter to be brought in circumstances where an unborn child dies.  

The examination of this question will involve an assessment of the operation and effect of section 20 of the Crimes Act, concerning child murder, and the adequacy of that provision.

Such review is to include, but not be restricted to, consideration of the following questions:

 (i) whether it would be necessary to establish that an offender knew that the mother was bearing a child; and,

 (ii) whether NSW should legislate to introduce the offence of “child destruction”.

2.3
The terms provided for the review to seek submissions from interested parties by Friday, 31 January 2003.

2.4
They further noted that in conducting the review I may wish to have regard to comparable legislation in other Australian jurisdictions and overseas.  Further that I would call for submissions from the public generally and from relevant individuals and organizations.

3. METHODOLOGY
3.1
An advertisement inviting submissions to the inquiry was placed in the following daily newspapers:-  The Sydney Morning Herald, The Daily Telegraph and The Australian; and also placed on the www.lawlink.nsw.gov.au website.  The text of the advertisement is set out in Schedule 1.1 to this Report.  It attracted submissions or comments from those listed in Schedule 1.4.  

3.2

In addition, letters inviting submissions were sent specifically to the individuals and organizations listed in Schedule 1.2, and submissions (or responses) were received from those (or their nominees) listed in Schedule 1.3.  Other submissions were received after the closing date in Schedule 1.1. On the application of some parties the time for submissions was extended where sought.

3.3
A number of those who made submissions, and some who did not, were interviewed.

3.4
Those interviewed are identified in Schedule 2; most of such interviews were recorded.  

3.5
In total 64 written submissions were received. 12 persons were interviewed.

4. THE SCOPE OF THE TERMS OF REFERENCE

4.1
The Terms of Reference consist of two sections namely:



A. Manslaughter Generally



B. Manslaughter and the Unborn Child.

4.2 As to A. “Manslaughter Generally”.

4.3 Whilst the heading is “Manslaughter Generally”, the first two paragraphs which follow, clearly confine the review to a consideration of the law of manslaughter in the light of the introduction of a new scheme of sentencing, “benchmark sentencing” or “standard sentencing” in relation to specified indictable offences. Those first two paragraphs are:

Firstly, the consideration whether the Crimes Act 1900 (NSW) “should be amended to include a standard scheme of manslaughter offences and penalties” as the principal question.

Secondly, specific advice as to whether there “should be different grades of manslaughter offences with standard non-parole periods to reflect the different circumstances and culpability involved” 

4.4 A review of the whole law of manslaughter would require a review of unlawful homicide including murder. This would be a huge task involving possible reformulation of Section 18 of the Crimes Act 1900 (NSW) which is the section headed “Murder and Manslaughter Defined”. 

4.5
Voluntary manslaughter.
Three of the ways in which a verdict of voluntary manslaughter may be returned in a trial of a murder charge (not including intoxication
) are:

i. Where the Crown establishes all the elements of murder but fails to prove that the accused was not acting under provocation when he/she killed the deceased;

ii. Where all other issues including self-defence and that the accused was not acting under provocation, on a charge of murder have been resolved in favour of the Crown, and the accused satisfies the tribunal on the balance of probabilities that he/she was suffering from a “substantial impairment by abnormality of mind” as provided for by section 23A of the Crimes Act 1900 (NSW);

iii. Where the Crown establishes all the elements for murder but death is inflicted by “excessive force” in self-defence as provided for in section 421 of the Crimes Act 1900 (NSW).

4.6
The last of the above three, by “excessive force” in self-defence was recently considered by Parliament in the legislation which enacted section 421 of the Crimes Act 1900 (NSW). This amendment was assented to on 18 December 2001 and commenced operation on 22 February 2002
. Obviously, a reconsideration of such recent legislation is not called for in the present review. 

4.7
Does the review call for a consideration of whether abolition or retention of the partial defences of “provocation” and/or “substantial impairment by abnormality of mind” should be reconsidered? Such consideration would, I believe, be more appropriately done as part of a much larger review of the whole area of unlawful homicide where clear notice is given that the width of the review may lead to recommendations about the abolition or retention of such partial defences. 

4.8
However some of the many submissions received have touched upon the problems which the partial defences of provocation and substantial impairment can cause in jury trials and whether the abolition of such partial defences should be considered. I have brought together a deal of research in this area under the heading “The Partial Defences of ‘Provocation’ (section 23) and ‘Substantial Impairment by Abnormality of Mind’ (section 23A).” In Part 10 of this report I make some observations based on such research and such submissions which, I hope, will be of assistance to any later and wider review. However I consider that specific recommendations for such abolition/retention are better left to such a later occasion. 

4.9
I note in this regard that the Victorian Law Reform Commission expects to publish its final Report by the end of 2003 in which it will make recommendations “whether it would be appropriate to reform, narrow or extend the defences or partial excuses to homicide, including self defence, provocation and diminished responsibility.”

4.10
I suggest that any further consideration of the partial defences to murder “excessive force” in self-defence, provocation, and “substantial impairment by abnormality of mind”, be deferred until the report of the Victorian Law Reform Commission is published later in the year.

4.11
In reviewing the law of manslaughter, I have had regard to relevant provisions of the Model Criminal Code Officers Committee of the Standing Committee of Attorneys-General’s (“MCCOC”)1998 Discussion Paper titled “Chapter 5 - Fatal Offences Against the Person”, along with developments and proposals in other jurisdictions. The Model Criminal Code is a co-operative project between the Commonwealth, State and Territory governments, aimed at achieving consistent (but not necessarily uniform) criminal laws. 

The common law jurisdictions are the Commonwealth, the Australian Capital Territory, New South Wales, South Australia and Victoria. The code jurisdictions are the Northern Territory, Queensland, Tasmania and Western Australia.
4.12
As to B. “Manslaughter and Unborn Children”.

4.13
The terms of this reference raise some very important, complex and fundamental questions. One of these questions is whether the criminal law, for the crimes of murder and manslaughter, requires the victim to have had an independent existence completely delivered from the body of its mother before death or whether a viable foetus, can be such a victim although it never enjoys such independent existence. This question is considered in Part 13. 
4.14
Other important questions raised are:

· Whether “New South Wales should legislate to introduce the offence of ‘Child Destruction’?” This question is considered in Part 14A.

· Whether “it would be necessary to establish that the offender knew that the mother was bearing a child” This question is considered in Part 14B. 

· Whether the strict liability provisions of the Crimes Act 1900 (NSW) in respect of dangerous driving of a vehicle (section 52A) and dangerous navigation of a vessel (section 52B) occasioning the death of a person should be extended to include the death of a child capable of being born alive before it has an existence independent of its mother? This question is addressed in Paragraph 14.3.

· Whether the pregnant woman should be excluded from such offence? This question is considered in paragraph 14.5 and 14.11.

5.     BACKGROUND TO THE REVIEW

5.1
Pursuant to the Government’s determination upon reform to the sentencing laws in the criminal justice system of New South Wales, on 4 September 2002 a consultation draft was released of proposed amending legislation by Bill entitled Crimes (Sentencing Procedure) Amendment (Standard Minimum Sentencing) Bill 2002.


Following consultation the Crimes (Sentencing Procedure) Amendment (Standard Minimum Sentencing) Act 2002 (NSW) was passed by Parliament and was assented to on 22 November 2002. The Act commenced on 1 February 2003 (other than the provisions constituting the NSW Sentencing Council which commenced on 17 February 2003).

5.2 The primary innovation of the Act is to introduce a new scheme of “standard non-parole sentencing” in relation to specified serious indictable offences.  

5.3
A “standard non-parole period” is defined by the Act to represent “the non-parole period for an offence in the middle range of objective seriousness” for offences of that category.
5.4
The Explanatory Note to the Bill contains the following:-

“Overview of Bill”

The principal objects of this Bill are:

(a) to establish a scheme of standard minimum sentencing for a number of serious offences, and

(b) to constitute a New South Wales Sentencing Council to advise the Minister in connection with sentencing matters.

The reforms are aimed at promoting consistency and transparency in sentencing, and promoting public understanding of sentencing.

The Bill sets standard non-parole periods for a number of serious offences.  (A non-parole period is the period of a sentence of imprisonment during which the offender must be detained and cannot be released on parole.) Under the Bill, the sentencing court is to determine the standard non-parole period as the non-parole period for an offence included in the proposed scheme unless the court determines that there are reasons for increasing or reducing the standard non-parole period.

A court that increases or reduces the standard non-parole period for an offence must make a record of its reasons for doing so, and must identify in the record of its reasons each factor to which it had regard.

The Bill also specifies the purposes of sentencing, and indicates specific aggravating and mitigating factors that a court is required to take into account when determining the appropriate sentence for offences generally.”

The Attorney General, in his Second Reading Speech, discussing the new scheme of sentencing said
:

“At the outset I wish to make it perfectly clear: the scheme of sentencing being introduced by the government today is not mandatory sentencing. The scheme being introduced by the government today provides further guidance and structure to judicial discretion. It does not replace judicial discretion. These reforms are primarily aimed at promoting consistency and transparency in sentencing and also promoting public understanding of the sentencing process.

By preserving judicial discretion we ensure that a just, fair and humane criminal justice system is able to do justice in the individual case. This is the mark of a criminal justice system in a civilised society.

By preserving the judicial discretion we ensure that when in an individual case extenuating circumstances call for considerations of mercy, considerations of mercy may be given. 

A fair, just and equitable criminal justice system requires that sentences imposed on offenders be appropriate to the offence and the offender, that they protect the community and help rehabilitate offenders…The imposition of a just sentence…requires the exercise of a complex judicial discretion. The sentencing of offenders in an extremely complex and sophisticated judicial exercise.”

The Attorney General made these remarks in the context of distinguishing the Act’s new scheme of sentencing from mandatory minimum sentencing. 

Standard Non-Parole Periods



The Explanatory Memorandum states:

“Schedule 1 [4] inserts a new Division 1A (sections 54A–54D) into Part 4 of the Principal Act. The proposed Division provides for standard non-parole periods for a number of serious offences listed in the Table to the proposed Division.

Proposed section 54A provides that the standard non-parole period for an offence is the non-parole period set out opposite the offence in the Table to the proposed Division. The offences specified in that Table include murder, wounding with intent to do bodily harm or resist arrest, certain assault offences involving injury to police officers, certain sexual assault offences, sexual intercourse with a child under 10, certain robbery and break and enter offences, car-jacking, certain offences involving commercial quantities of prohibited drugs and unauthorised possession or use of a firearm.

The standard non-parole period for an offence represents the non-parole period for an offence in the middle of the range of objective seriousness for such an offence. The standard non-parole period provides a reference point or benchmark for offences that are above or below the middle of the range of objective seriousness for such an offence.”

The identification of where an offence lies on the sentencing spectrum, or in the range of objective seriousness, is an exercise traditionally undertaken by the sentencing court. The Attorney General, in his second reading speech, said:

“The concept of a sentencing spectrum is well known to sentencing judges and criminal law practitioners. The first important point of reference, which must be considered in the sentencing exercise, is the maximum penalty for an offence. The maximum penalty is said to be reserved for the ‘worst type of case falling within the relevant prohibition’…At the other end of the sentencing spectrum lie cases which might be described as the least serious or trivial. 

The new sentencing scheme…introduces a further important reference point, being a point in the middle of the range of objective seriousness for the particular offence. The identification of a further reference point within the sentencing spectrum will provide further guidance and structure to the exercise of the sentencing discretion. Every sentencing exercise necessarily involves the identification by the court of where the offence lies in the spectrum of objective seriousness.”

It has been noted,
 this means that 

“the first important point of reference to be considered in the sentencing exercise is the maximum penalty reserved for the ‘worst case’. It is through the introduction of a further reference point in the sentencing process that ‘further guidance and structure’ is provided to the exercise of sentencing discretion.”

The Explanatory Note continues:

“Proposed section 54B provides that a court sentencing an offender to imprisonment for an offence set out in the Table to the proposed Division is to set the standard non-parole period as the non-parole period for the offence unless the court determines that there are reasons for setting a non-parole period that is longer or shorter than the standard non-parole period. The reasons for which the court may increase or reduce the non-parole period are only matters referred to in proposed section 21A.

The court must make a record of its reasons for setting a non-parole period that is longer or shorter than the standard non-parole period, and must identify in the record of its reasons each factor to which it had regard (proposed section 54B (4)).

Under the Bill, the sentencing process remains one of synthesis of all the relevant factors in the circumstances of the case. The requirement for a court to identify each factor that it takes into account does not require the court to assign a numerical value to such a factor. That is, proposed section 54B does not require a court to adopt a mathematical or multi-stage approach to sentencing.

Proposed section 54C requires a court that imposes a non-custodial sentence for an offence set out in the Table to the proposed Division to make a record of its reasons for doing so. The court must identify in the record of its reasons each mitigating factor that it took into account.

Proposed section 54D provides that standard non-parole periods do not apply to the sentencing of an offender to imprisonment for life or for any other indeterminate period, or to detention under the Mental Health (Criminal Procedure) Act 1990.  Standard non-parole periods also do not apply if the offence for which the offender is sentenced is dealt with summarily.”

5.5

Schedule 1 to the Act contains the following Table of offences and standard non-parole periods:

	Item

No
	Offence
	Standard

non-parole

period

	1A
	Murder—where the victim was a police officer, emergency services worker, correctional officer, judicial officer, health worker, teacher, community worker, or other public official, exercising public or community functions and the offence arose  because of the victim’s occupation
	25 years

	1
	Murder- in other cases
	20 years

	2
	Section 26 of the Crimes Act 1900 (conspiracy to murder)
	10 years

	3
	Section 27, 28, 29 or 30 of the Crimes Act 1900 (attempt to murder)
	10 years

	4
	Section 33 of the Crimes Act 1900 (wounding etc with intent to do bodily harm or resist arrest)
	7 years

	5
	Section 60 (2) of the Crimes Act 1900 (assault of police officer occasioning bodily harm)
	3 years

	6 
	Section 60 (3) of the Crimes Act 1900 (wounding or inflicting grievous bodily harm on police officer)
	5 years

	7
	Section 61I of the Crimes Act 1900 (sexual assault)
	7 years

	8
	Section 61J of the Crimes Act 1900 (aggravated sexual assault)
	10 years

	9
	Section 61JA of the Crimes Act 1900 (aggravated sexual assault in company)
	15 years

	9A
	Section 61M (1) of the Crimes Act 1900 (aggravated indecent assault)
	5 years

	9B
	Section 61M (2) of the Crimes Act 1900 (aggravated indecent assault – child under 10)
	5 years

	10
	Section 66A of the Crimes Act 1900 (sexual intercourse – child under (10)
	15 years

	11 
	Section 98 of the Crimes Act 1900 (robbery with arms etc and wounding)
	7 years

	12
	Section 112 (2) of the Crimes Act 1900 (breaking etc into any house etc and committing serious indictable offence in circumstances of aggravation)
	5 years

	13
	Section 112 (3) of the Crimes Act 1900 (breaking etc into any house etc and committing serious indictable offence in circumstances of special aggravation)
	7 years

	14
	Section 154C (1) of the Crimes Act 1900 (car-jacking)
	3 years

	15
	Section 154C (2) of the Crimes Act 1900 (car-jacking in circumstances of aggravation)
	5 years

	15A
	Section 203E of the Crimes Act 1900 (bushfires)
	5 years

	16
	Section 24 (2) of the Drug Misuse and Trafficking Act 1985 (manufacture or production of commercial quantity of prohibited drug), being an offence that:

(a)  does not relate to cannabis leaf, and

(b) if a large commercial quantity is specified for the prohibited drug concerned under that Act, involves less than the large commercial quantity of that prohibited drug.
	10 years

	17
	Section 24 (2) of the Drug Misuse and Trafficking Act 1985 (manufacture or production of commercial quantity of prohibited drug), being an offence that:

(a) does not relate to cannabis leaf, and

(b) if a large commercial quantity is specified for the prohibited drug concerned under that Act, involves not less than the large commercial quantity of that prohibited drug
	15 years

	18
	Section 25 (2) of the Drug Misuse and Trafficking Act 1985 (supplying commercial quantity of prohibited drug), being an offence that:

(a) does not relate to cannabis leaf, and

(b) if a large commercial quantity is specified for the prohibited drug concerned under that Act, involves less than the large commercial quantity of that prohibited drug.
	10 years

	19
	Section 25 (2) of the Drug Misuse and Trafficking Act 1985 (supplying commercial quantity of prohibited drug), being an offence that:

(a) does not relate to cannabis leaf, and

(b) if a large commercial quantity is specified for the prohibited drug concerned under that Act, involves not less than the large commercial quantity of that prohibited drug.
	15 years

	 20
	Section 7 of the Firearms Act 1996 (unauthorised possession or use of firearms)
	3 years


6.  
MANSLAUGHTER

6.1
The offence of manslaughter was omitted from the above Table to the Act as the offence has consistently been judicially considered as a crime involving such a wide range of conduct that it is not possible to describe a “typical” or “middle of the range” offence.  For instance in R v Blacklidge
, Chief Justice Gleeson of the Supreme Court of New South Wales, as he then was, said that 

“It has long been recognised that the circumstances which give rise to a conviction for manslaughter are so various, and the range of degrees of culpability is so wide, that it is not possible to point to any established sentencing tariff which can be applied to such cases.  Of all crimes, manslaughter throws up the greatest variety of circumstancing affecting culpability”.

6.2 Similarly, in R v MacDonald
 the court held that:

“Manslaughter involves the felonious taking of human life.  This may involve a wide variety of circumstances, calling for a wide variety of penal consequences.”


6.3
In R v Whyte
, Spigleman CJ referred to the 1901 Memorandum of  Lord Alverstone CJ, which said:

“In almost every class of crime, and pre-eminently in the case of manslaughter, the judge, in fixing the punishment, has to discriminate between widely different degrees of moral culpability, and to weigh an infinite variety of circumstances and situations” (Emphasis added.)

Other frequently cited passages in judgments stressing the variable circumstances in which the offence of manslaughter is committed are R v. Georgie Marie Hill
 and R v. Isaacs
.

6.4
The extreme range of moral culpability for the offence of manslaughter is acknowledged by the legislature in section 24 if the Crimes Act 1900 (NSW) which provides:

“24. 
 Manslaughter---punishment
Whosoever commits the crime of manslaughter shall be liable to imprisonment for 25 years:

Provided that, in any case, if the Judge is of the opinion that, having regard to all the circumstances, a nominal punishment would be sufficient, the Judge may discharge the jury from giving any verdict, and such discharge shall operate as an acquittal.”

6.5
It is upon the above background that I have been asked to conduct a review of the law of manslaughter in New South Wales.

6.6
The second term of Manslaughter and Unborn Children was added following public discussion of an act of criminal road rage (i.e. ramming another car into a pole), by which act a seven month pregnant woman passenger suffered very serious injuries and her unborn child was killed. The offender could not be charged with manslaughter of the unborn child under the existing law of New South Wales. The unborn healthy male child killed in the accident was delivered stillborn by caesarian section followed by hysterectomy of the mother.  Under the provisions of the Births Deaths and Marriages Registration Act 1995 the parents were required to register the birth of the child, who was christened Byron. The child's mother, Renee Shields wrote a poignant and articulate submission to the Review which included:

"Laws are man made and therefore can be changed to correspond with today's day and age.  Unborn children should be acknowledged in our society, an amendment to the current legislation might lessen the constant tension someone experiences with this kind of incident and maybe make the incomprehensible a little easier to handle."
7.
HOMICIDE (Including Early History)

7.1
Homicide is the heading of Part 3, Division 1 of the Crimes Act 1900 (NSW). This Division contains section 18 reading:

“18.  Murder and manslaughter defined

1 (a) 
 Murder shall be taken to have been committed   where   the act of the accused, or thing by him or her omitted to be done, causing the death charged, was done or omitted with reckless indifference to human life, or with intent to kill or inflict grievous bodily harm upon some person, or done in an attempt to commit, or during or immediately after the commission, by the accused, or some accomplice with him or her, of a crime punishable by imprisonment for life or for 25 years.

(b) 
Every other punishable homicide shall be taken to be manslaughter.

2 (a)  No act or omission which was not malicious, or for which the accused had lawful cause or excuse, shall be within this section.

(b) 
No punishment or forfeiture shall be incurred by any person who kills another by misfortune only.”

7.2
There is in fact no definition in the Act of manslaughter other than 1(b) above “every other punishable homicide shall be taken to be manslaughter”.  A reference then has to be made to the common law to ascertain what homicides are punishable.

7.3   
Sir Owen Dixon traced the development of the law of homicide in an article of that name in 1935
.  Sir Owen Dixon noted that by the middle of the thirteenth century the chief felony was manslaughter “the distinction between murder and manslaughter is unknown.  The very word ‘murdrum’ does not, in its legal use, signify the crime”.  It was the name of the fine levied in the circumstances set out in the article.

7.4
The law as it existed in the fourteenth century was stated in these terms:

“The distinction between murder and manslaughter has not yet emerged.  All homicide is criminal unless it is justifiable as something akin to the execution of justice.  Every killing is a felony involving loss of life or member, unless it is excusable, per infortunium or se defendendo.  These must be especially found, and when especially found they do not entitle the prisoner to an acquittal but only to a pardon”.

7.5
The modern distinction between murder and manslaughter resulted from the English statutes passed in 1496, 1512, 1531 and 1547 whereby benefit of clergy was progressively denied to homicides committed of malice aforethought (intentional killings). 

7.6
  Sir Owen Dixon’s article noted:
 

“It is upon these statutes that the distinction between murder and manslaughter rested.  They did not provide a new crime.  What they did was, in effect, to make capital the felony of homicide when committed with a particular kind of mens rea”. (emphasis added)

All Australian jurisdictions have adopted the murder/manslaughter distinction.

7.7 Sir Owen Dixon further noted:

“The statutes governing murder excluded clergy from the offence. Accessories, therefore, lost it as well as principal offenders.  What is more important, it was never doubted that an indictment for murder must allege the malice aforethought.  If it alleged the felony merely, it amounted to a charge of clergyable homicide, namely manslaughter.  This naturally tendered to obscure the fact that, after all, the difference between murder and manslaughter was not the difference between two distinct felonies, but the difference between two descriptions of the one felony.  They were differentiated only because the consequences of a conviction had, by statute, ceased to be the same.  But the fact that the two descriptions formed only one felony is reflected in one consequence which profoundly affects the practical conduct and often the result of a murder trial of today.  For it is because homicide is a single felony, that, upon an indictment of murder, a verdict of manslaughter may be found”. (emphasis added). 

7.8
For the above reason some who made submissions have difficulty seeing how manslaughter can be considered separately from the wider issue of unlawful homicide. But such a review would be a huge task and the terms of my review are understandably limited.

7.9
Reverting to section 18 of the Crimes Act 1900 (1900) Mr Justice Lee in 1985
 when presiding in the Court of Criminal Appeal said: 

“In considering the effect which section 18 had on the common law so far as it related to the crimes of murder and manslaughter, it is to be observed that section 18 did not define manslaughter – it merely provided in section 18(1)(b) that ‘every other punishable homicide shall be taken to be manslaughter’. This of course, was the position of manslaughter at common law.  Sections 18(2)(a) and 18(2)(b), as I have earlier said, completed the re-enactment of the common law as to homicide.  In the result, it is my opinion that section 18 is not to be viewed merely as a section dealing with murder, but is to be viewed as a section dealing with the law of homicide (Pt III, in which it occurs, is headed “Homicide”) and that in achieving what it has achieved by way of confining the crime of murder to the specific circumstances referred to in section 18(1)(a) it has not altered the common law that murder and manslaughter are two descriptions of the one felony, so that where murder is charged, manslaughter is necessarily an alternative.  In short, I am of the view that under section 18, quite apart from section 23(2) but putting aside, for a moment, a killing under provocation, manslaughter as an alternative verdict to a charge of murder remained”.
7.10

Section 23 of the Crimes Act 1900 (NSW) referred to above is the statutory provision whereby the jury may rely upon provocation to acquit the accused of murder and find the accused guilty of manslaughter.

7.11
The Crimes Act 1900 (NSW) provides for a further partial defence “Substantial Impairment by Abnormality of Mind”,
 where such “impairment was so substantial as to warrant liability for murder being reduced to manslaughter”. 

7.12
In other words, although the jury is satisfied that the accused met the mens rea requirements for murder – for example, there was clearly an intention to kill or to inflict grievous bodily harm – there are often circumstances present that mitigate culpability
. These mitigating factors are provocation
, substantial impairment by abnormality of mind,
 “excessive force” in self-defence
 and infanticide. For the offence of infanticide, the accused, where guilty, “may for such offence be dealt with and punished as if she had been guilty of the offence of manslaughter of such child.”


Whilst there is an argument that the partial defence of infanticide should be subsumed “within the broader defence of diminished responsibility”, its abolition is strongly opposed by one submission
 which argues 

“Whilst the medical basis for the infanticide defence has been questioned, the Commission is unaware of any authoritative research that has ruled out a connection between mental disturbance and the effects on a mother of lactation and giving birth.” 


I attach to this report, at schedule 3, a summary of the arguments for and against the abolition of the offence/defence of infanticide.


Many comprehensive submissions have not addressed this discrete issue of “infanticide”, no doubt considering it was not identified by the Terms of Reference as an issue calling for expert submissions. As with the other partial defences I consider that specific recommendations for the abolition/retention of infanticide are better left to a later occasion.

7.13
Voluntary/Involuntary Manslaughter


The authors of “Criminal Laws” note: 
 

“If a manslaughter conviction results from the operation of one of these mitigating factors (provocation, diminished responsibility and infanticide) it is known as voluntary manslaughter. This is to distinguish it from involuntary manslaughter, which occurs where the accused did not have the mens rea for murder, but at least falls within the lowest common denominator of manslaughter by an unlawful and dangerous act, or manslaughter by criminal negligence.”

7.14
The basis for a jury to return a verdict of “not guilty of murder” but “guilty of manslaughter”, in the case of “excessive force” in self-defence, was re-introduced in NSW by enactment of the Crimes Amendment (Self-Defence) Act 2001 (NSW). That Act came into operation by proclamation on 22 February 2002. Division 3 of the Act – “Self-Defence” – applies to offences committed before or after its commencement, other than offences in which proceedings were instituted before commencement. It codifies the law of self-defence. It introduced a new section 421 into the Crimes Act 1900 (NSW) relating to the situation where excessive force is used in self-defence which results in death. In such a case, if the accused believed that his conduct was necessary even though it was excessive, the accused is not criminally responsible for murder but is guilty of manslaughter.
 

7.15 
As a result juries in murder trials, where self-defence is an issue, are now required to be given a further direction of law and told that it arises where: 

“1.

You are satisfied beyond a reasonable doubt that the accused used force intentionally (or recklessly), thereby inflicting death; but 


2.
You are of the view that it is reasonably possible that the accused did believe that [his/her] conduct was necessary in self-defence; and

3.
The Crown has satisfied you beyond reasonable doubt that the conduct of the accused was not a reasonable response in the circumstances as the accused perceived them because the particular use of force by the accused was excessive or otherwise unreasonable. 

4. In these circumstances, I direct you that the appropriate verdict is one of ‘not guilty of murder’ but ‘guilty of manslaughter.’”

7.16
Where appropriate the jury is directed that this basis for such a verdict will need to be considered separately from any other basis for the same verdict arising from the evidence.

7.17
Manslaughter may of course be charged as a separate count in the indictment.  There are only two categories of involuntary manslaughter at common law
 

1.
by an unlawful and dangerous act carrying with it an appreciable risk of serious injury;
 and

2.

by criminal negligence with a risk that death or grievous bodily harm will follow;

7.18
Apart from murder and manslaughter other unlawful homicide offences are provided for in the Crimes Act 1900 (NSW), namely: a mother acquitted of murder of a child delivered by her may be found “That she has in any manner wilfully contributed to the death of such child”,
 infanticide,
 dangerous driving occasioning death,
 aggravated dangerous driving occasioning death,
 aiding or abetting suicide,
.

8. 
MANSLAUGHTER – PRESENT POSITION

8.1 All Australian jurisdictions distinguish between the various forms of unlawful killing, with the primary distinction being that between murder and manslaughter. The physical elements of murder and manslaughter are the same, namely causing the death of a human being.  So the degree of harm does not vary.

8.2 Murder involves, in addition, some form of specific fault element, whilst manslaughter is a residual category that contains a collection of disparate types of killing, such as causing death by criminal negligence or an intentional killing that involves mitigating circumstances
.

8.3
In 1992, the High Court, in Wilson’s Case
, held that for a person to be guilty of manslaughter by an unlawful and dangerous act, the circumstances must be such that a reasonable person in the accused’s position must have realised that he or she was exposing another or others to an appreciable risk of serious injury. It is not sufficient that there was a risk of some harm resulting, albeit not serious harm.

The majority said: 

“This approach leaves two categories of involuntary manslaughter at common law: manslaughter by an unlawful and dangerous act carrying with it an appreciable risk of serious injury and manslaughter by criminal negligence.” (Emphasis added).

8.4
The Court noted that there have been suggestions that those two categories should be replaced by one
. The majority of the Court said,

“But as the law stands, there are differences between them. In the case of manslaughter by criminal negligence, it is unnecessary to establish that the accused’s acts were unlawful. And the tests of dangerousness are different. An appreciable risk of serious injury is required in the case of manslaughter by an unlawful and dangerous act. For manslaughter by criminal negligence, the test is “a high risk that death or grievous bodily harm will follow.”

The High Court, in the passage quoted above, was dealing with “involuntary manslaughter at common law”. (Emphasis added.)

9. SUMMARY OF LEGAL ROUTES TO A VERDICT OF MANSLAUGHTER

9.1 
In summary, the routes by which a conviction for manslaughter in New South Wales may be arrived at are:

1. Involuntary manslaughter at common law:


(a)
Manslaughter by an unlawful and dangerous act carrying with it an appreciable risk of injury;


(b)
Manslaughter by criminal negligence involving such a high risk that death or really serious bodily injury would follow the act/omission of the accused so as to merit criminal punishment;

2. Where the Crown establishes all the elements of murder but fails to prove that the accused was not acting under provocation when he/she killed the deceased;

3. Where all other issues including self-defence and that the accused was not acting under provocation, on a charge of murder have been resolved in favour of the Crown, the accused satisfies the tribunal on the balance of probabilities the he/she was suffering from a “substantial impairment by abnormality of mind” as provided for by section 23A of the Crimes Act 1900 (NSW);

4.
Where the Crown establishes all the elements for murder but death is inflicted by “excessive force” in self-defence as provided for in section 421 of the Crimes Act 1900 (NSW).

10.
THE PARTIAL DEFENCES REDUCING MURDER TO MANSLAUGHTER


I attach as Schedule 4 a table of the availability of the partial defences to murder in the Australian States and Territories.


A. The Partial Defence of “Excessive Force” in Self Defence reducing Murder to Manslaughter.

10.1
In paragraph 4 of the summary 9.1 above, I refer to the partial defence “where the Crown establishes all the elements for murder, but death is inflicted by “excessive force” in self-defence as provided for in section 421 of the Crimes Act 1900”.

10.2
I refer to this in paragraph 7.14 above where I note that the legislative amendment, Part 11 of the Crimes Amendment (Self-Defence) Act 2001 (NSW) only came into operation by proclamation on 22 February 2002.  I repeat that the Act codifies the law of self-defence, and re-introduces the partial defence of excessive force in self-defence.
10.3
New South Wales and South Australia are the only States or Territories in Australia with legislation for versions of the partial defence of excessive self-defence.  In New South Wales this followed the decision of the majority of the High Court in 1987 in Zecevic
 abolishing the excessive self-defence doctrine at common law.  The Discussion Paper prepared by the MCCOC in June 1998 did not recommend the re-introduction of the partial defence of excessive force self-defence.  

10.4
As section 421 of the Crimes Act 1900 (NSW) which introduced this partial defence of “excessive force self defence” reducing murder to manslaughter was only assented to on 18 December 2001, it is a very recent decision of Parliament.  I cannot see any justification for me to review, for the purpose of recommendation such a recent decision by Parliament.


I note that whilst excessive self-defence is not available as a partial defence in England, it was considered in the report of the House of Lords Select Committee on Murder and Life Imprisonment produced in 1988-9. The Committee recommended that a new defence of excessive self-defence should be introduced. The Committee noted that this would bring the law of England and Wales into line with the law of Scotland on this point. The relevant pages of the House of Lords Select Committee on Murder and Life Imprisonment are attached as Schedule 5.

B.
The Partial Defences of “Provocation” (section 23) and “Substantial Impairment by Abnormality of Mind” (section 23A)

10.5
In paragraph 4.7 above, I pose the question whether the Review calls for a consideration of the abolition or retention of the partial defences of “provocation” and/or “substantial impairment by abnormality of mind” and conclude that such consideration would be more appropriately done as part of a much larger review of the whole area of unlawful homicide.
10.6
I note the review does not have an express term focusing on “provocation” in section 23 of the Crimes Act 1900 (NSW) nor on “substantial impairment by abnormality of mind” in section 23A of the Act.

10.7
I also note that the Victorian Law Reform Commission expects to publish its final Report “Defences to Homicide” by the end of 2003 in which it will make recommendations “whether it would be appropriate to reform, narrow or extend the defences or partial excuses to homicide, including self defence, provocation and diminished responsibility.”

10.8
In the Victorian case of R v Kumar 
 Eames J A and O’Bryan A J A both made comment that the partial defence of provocation should be abolished. O’Bryan A J in his judgement said:

“I appreciate Eames J A’s careful review of the authorities in [89]-[98] and his conclusion that the facts in each case determine whether provocation is a jury question.

I regard provocation as anachronistic in the law of murder since the abolition of capital punishment and would support is abolition as a so-called defence by Parliament.  I adopt the view of Kirby J in Green, which is repeated in [100] of Eames J A’s judgment.  I have experienced, as I believe have other judges who have presided over murder trials, unjustified jury verdicts which could only be explained in terms of provocation.”

10.9
The 1991 Report No 40 “Homicide” of the Law Reform Commission of Victoria recommended that the defence of provocation be retained, although there was a minority that strongly believed that the partial defence should be abolished. 

10.10
Attached as Schedule 6 are copies of pages 62 to 73 of that 1991 Report which set out the arguments for abolition of the provocation defence and also arguments for its retention.

10.11
More recently in 2002 the Victorian Law Reform Commission returned to the consideration of arguments for and against the partial defence of provocation in a paper entitled “Defences to Homicide Issues Paper”.  This includes the observation
.

“On the other hand, it can be argued that those who rely on provocation as a defence have generally formed an intention to kill.  Why should the emotion of anger reduce moral culpability more than other emotions such as envy, lust or greed?  Why does the law have sympathy for killings made in anger, but not those made out of mercy?  Why should it make a difference to the level of criminal responsibility that a person who intends to kill does so as a result of loss of self control?”  

The Victorian Law Reform Commission added the observation 

“Linked to this issue is the question why provocation should be a defence that acts to reduce the crime from murder to manslaughter, rather than simply being a factor the judge takes into account in sentencing.” 

I discuss the present position of the Victorian Law Reform Commission’s Review of “Defences to Homicide” hereafter at paragraphs 10.30 to 10.33.

10.12
Homicide is the only area of law in which circumstances such as provocation operate as a defence.  For all other crimes, factors such as provocation would be viewed as mitigating circumstances by the judge, and may act to reduce the sentence.  Historically, murder was punishable by a mandatory death sentence, and later by mandatory life imprisonment.  The fact that provocation actually reduced the crime, rather than simply affecting the sentence, gave the judge sentencing discretion.  This has led some to argue, now that there is a discretionary sentence for murder, why should it continue to be treated differently from all other crimes, for which provocation is simply a sentencing question?  Why is provocation so different from other kinds of mitigating circumstances, such as remorse or prospects of rehabilitation, that it should be decided by a jury rather than a judge?  Would removing the defence from the jury place too much power in the hands of judges, or be otherwise undesirable? I attach as Schedule 7 Research Papers on Arguments For and Against the Partial Defences of Provocation and Diminished Responsibility.

10.13
I have had experience as a trial judge of sentencing a person charged with murder but found guilty of manslaughter by a jury to whom such verdict was left open upon “provocation” and/or “diminished responsibility” (now called “substantial impairment by abnormality of mind”).  Some of the jury may have found the manslaughter verdict by the provocation route while others may have done so by the diminished responsibility route.  The jury cannot be questioned on this issue, so for sentencing purposes the judge is then required to make up his or her own mind about the facts consistent with the verdict.  

10.14
It is important to understand that the members of a jury, in reaching a verdict of guilty of manslaughter, do not have to be agreed on the basis of liability for manslaughter. It does not matter if any particular juror was satisfied on manslaughter consequent upon provocation or by an unlawful and dangerous act.
 This highlights how unfeasible it is to create statutory definition(s) of categories of manslaughter.

10.15
It is a fundamental requirement of a fair trial that the jury have available to them all of the alternative verdicts which they are permitted to consider. In the case of murder,
 

“Every man on trial for murder has the right to have the issue of manslaughter left to the jury if there is any evidence upon which such a verdict can be given. To deprive him of this right must of necessity constitute a grave miscarriage of justice and it is idle to speculate what verdict the jury would have reached.”


Further, the system of Criminal Justice in Australia does not require an assumption that juries adopt a mechanistic approach to the task of fact finding, without considering the consequences of those findings.
 As stated by Gleeson CJ and Gummow J in Gilbert

“In the days when murder attracted the death penalty, appellate courts were well aware, and took account, of the possibility that juries may be influenced in their deliberations by the presence or absence of manslaughter as a possible verdict…The death penalty has gone, but there are other, perhaps equally influential, realities. This is an age of concern for the victims of violent crimes and their relatives…a jury may hesitate to acquit, and may be glad to take a middle course which is offered to them.”


In Spies
 the High Court considered the circumstances in which it is proper for an appellate Court to substitute a verdict of manslaughter for one of murder under the provisions of the Criminal Appeal Act 1912 (NSW).

10.16
The MCCOC in June 1998 recommended that the partial defences of provocation and diminished responsibility be abolished/not introduced.  In its Discussion Paper, Chapter 5, June 1998 “Fatal Offences Against the Person” the Committee said at page 71:

“The provocation defence has long been a topical issue in the criminal law.  Cries for its abolition have increased in number.  Those who promote the continuation of the defence concede that changes to the defence are required.” 

And at page 83:
“The Committee will recommend that there be no partial defence of provocation.  However, the Committee would be grateful for your views about the recommendation in the October 1997 New South Wales Law Reform Commission Report, ‘Partial Defences to Murder: Provocation and Infanticide’ which proposes a reformulated objective test.” 

One submission
 supports the retention of the partial defence of provocation but reformulated “to reflect the experience of children who are provoked to kill a parent or another adult who has subjected them to chronic violence.”

10.17
On the issue of diminished responsibility the MCCOC in its Discussion Paper at page 113 observed:

“Diminished responsibility is a partial defence to murder, operating to reduce that offence to manslaughter.  The rationale for its introduction and survival appears to be the desire for increased flexibility in dealing with defendants who display some kind of mental dysfunction, albeit not serious enough to establish the complete defence of insanity.  As its name suggests, diminished responsibility partially excuses such persons on the basis that the fault element necessary to found a murder conviction, although present, is of diminished quality.”

10.18
The Committee noted in the history of the partial defence that it was introduced in New South Wales by section 23A in 1974 and the Australian Capital Territory Crimes Act section 14, enacted in 1990 and observed that:

“Queensland and the Northern Territory are the only other Australian jurisdictions to legislate for diminished responsibility.  Although these Code jurisdictions formulate the defence differently, the distinction is predominantly one of form rather than substance.


Following a call for reform in 1993 by the then Chief Justice of New South Wales, the New South Wales Law Reform Commission issued a Discussion Paper and in May 1997 released a Report that recommended the retention of the partial defence of diminished responsibility. However the Commission recommended that the test for the defence be reformulated.  The Crimes Amendment (Diminished Responsibility) Act 1997 (NSW) reformulated the test in similar terms to the Commission’s recommendations.” (Emphasis added.)
10.19
The MCCOC further noted at page 121 to 122, 

“The reversal of the onus complicates the jury’s task, particularly when the defendant relies on more than one partial defence.  Diminished responsibility is often run together with provocation.  In these cases, the jury will not only need to appreciate that the onus of proof is on different parties for each defence, but also that the standard to which the defences must be proved differs.  This legal framework must be absorbed even before jurors turn their minds to the most crucial aspect of the case – whether the substantive legal principles are established on the facts.”

10.20
In Schedule 7 I include paragraph summaries of practical problems which the MCCOC believed warranted the abolition of the partial defences. I include extracts of helpful arguments supporting abolition of the partial defences from two Supreme Court Judges.

10.21
Partial Defences in England.
The following partial defences to murder are available in England: Diminished Responsibility;
 Provocation;
 Infanticide;
 and Survivor of Suicide Pact.
Excessive Self Defence is not available as a partial defence in England.

Discussion by law reform bodies and academics on the retention or abolition of some of these defences dates back to the 1970’s.

It may be argued that the defences are more necessary in the law of England as England still has mandatory life imprisonment for the crime of murder,
 however, many of the law reform bodies in discussing abolition or retention of the partial defences have considered what the position should be if the sentence for murder were to become discretionary.

In 1980, the Criminal Law Revision Committee
 considered the retention or abolition of the partial defences of provocation and diminished responsibility, if the mandatory life sentence for murder were to be abolished. The committee favoured retention of the defences. It is stated in the report:

“If the mandatory life sentence for murder were abolished, some of our members think that this should entail the disappearance of the defences of provocation and diminished responsibility, since the judge would be allowed to take these matters into account in sentencing, as he does on conviction of other crimes. This opinion has also been expressed by the Law Commission, the Advisory council of the Penal System and the Butler Committee. However, most of us see value in retaining the law of provocation and diminished responsibility even if the judge was given an unfettered discretion as to sentence in murder cases. (Emphasis added). The arguments in favour of retaining these two defences are as follows. If the defences of provocation and diminished responsibility were not retained the offence of murder would range from killings which would merit severe punishment to ones where only a small penalty would be appropriate. The judge would have no guidance from the jury as to their view of the offence committed to assist him in sentencing. Another reason is that juries may be reluctant to convict of murder in a clear case of provocation or diminished responsibility. The jury may find their task of returning a verdict of guilty less difficult, in a case evoking sympathy, when they do not have to condemn the defendant as a murderer. Other serious offences against the person do not carry so emphatic a denunciation as the word murder, and even murder also differs from other offences in traditionally carrying a very severe punishment. Since the jury have no control over sentence they may, in the absence of a lesser offence, feel obliged to choose between convicting and acquitting and in a case strongly engaging their sympathy they may acquit. Giving the jury the choice of the intermediate verdict is to the public advantage. A finding of diminished responsibility or provocation by a jury may also enable the public to understand why a seemingly lenient sentence has been passed in a case involving the taking of human life. It encourages the judge to exercise leniency in a proper case. The defence of diminished responsibility, in particular, has had a notable effect in tempering the severity of the law in suitable cases.”

The report of the House of Lords Select Committee on Murder and Life Imprisonment produced in 1988-9 recommended that the partial defences of provocation and diminished responsibility be retained, regardless of whether the sentence for murder were to become discretionary. With regard to infanticide, the Committee noted that many argued that it was not necessary as the defence of diminished responsibility could be used in its place, but suggested that the matter should be further considered before making recommendations.

The Committee did, however, note criticism of the substance of the defences of diminished responsibility and provocation, but noted that these issues had been addressed by the Criminal Law Revision Committee in its fourteenth report and the suggested amendments by the Criminal Law Revision Committee were being incorporated into the Draft Criminal Code.

The Committee recommended that a new defence of excessive self-defence should be introduced. The Committee noted that this would bring the law of England and Wales into line with the law of Scotland on this point. 

The recommendations of the Criminal Law Revision Committee, along with the recommendations of the House of Lords Select Committee on Murder and Life Imprisonment have been incorporated into the Draft Criminal Code for England and Wales.

In 1989, the Law Commission for England and Wales
 published a report on a Criminal Code for England and Wales.
 

The Draft Criminal Code contains the partial defences of “provocation”
 and “diminished responsibility”,
 a new partial defence of “excessive self defence”
 and a new offence of “suicide pact killing” in place of the partial defence to murder that the killing was done in furtherance of a suicide pact. The relevant pages of the Draft Criminal Code, and the Commentary are attached to this report as Schedule 8.

10.22
From my experience as a former Judge of the Common Law Division of the Supreme Court of New South Wales and my research for the purposes for this review, I have reservations in accepting any proposal that the partial defences to murder be abolished.


My reservations arise in part from my view that it serves the interests of justice for the community through the jury to be involved in the resolution of critical issues of fact (including determining the reasonableness of an accused’s actions) in the law of unlawful homicide. My reservations also arise in part due to the traditional view in this state that partial defences to murder are concessions to human frailty, a point made by the Councils for Civil Liberties in opposing abolition of the partial defences. 


The partial defences of provocation and diminished responsibility are still part of the English Criminal Law. There are some sitting members of the Supreme Court of New South Wales who strongly favour retention of the partial defences as appropriate jury questions.

10.23
It may be expected that the opposition of many New South Wales lawyers to the abolition of the partial defences of provocation and substantial impairment by abnormality of mind will be strengthened due to the amendment to the New South Wales sentencing legislation providing for substantial standard non-parole periods for murder as in paragraph 5.5 above.  As the legislation does not make any similar provision in the case of manslaughter it will be argued that persons now charged with murder should not have taken away from them the right which existed at the time of the amending sentencing legislation to rely upon the partial defences of provocation; substantial impairment by abnormality of mind; and ‘excessive force’ in self-defence.

10.24
 As noted in Paragraph 10.12 above, in 2002 the Victorian Law Reform Commission published an issues paper “Defences to Homicide.” This reflected the law in Victoria as at 31 March 2002. The Commission’s terms of reference are as follows:

“1. 
To examine the law of homicide and consider whether:

· It would be appropriate to reform, narrow or extend defences or partial excuses to homicide, including self-defence, provocation and diminished responsibility;

· Any related procedural reform is necessary or appropriate to ensure that a fair trial is accorded to persons accused of murder or manslaughter, where such a defence or partial excuse may be applicable; and 

· Plea and sentencing practices are sufficiently flexible and fair to accommodate differences in culpability between offenders who are found guilty of, or plead guilty to, murder or manslaughter.

In reviewing these matters, the Victorian Law Reform Commission should have regard to relevant provisions of the Model Criminal Code Officers Committee of the Standing Committee of Attorneys-General’s 1998 discussion paper on Fatal Offences Against the Person, along with developments and proposals in other jurisdictions.

2.
 To recommend actions, including the development of educational programs, which may be necessary to ensure the effectiveness of proposed legislative, administrative and procedural reforms.” (Emphasis added.)

10.25
The issues paper is part of the Victorian Law Reform Commission’s work on defences to homicide. It outlines in its 129 pages the defences which a person who has killed another can rely upon under Victorian Law and provides information on how the law is presently working.

10.26
The Issues Paper is only the first stage of the Commission’s project. It provides the basis for the future stages of the reference. The paper says that the Commission “will also be undertaking an empirical analysis of homicide prosecutions in Victoria.” It anticipates that the next stage in the process will be the publication of a Discussion Paper which will bring together the results of the preliminary consultations, additional research and studies. In the Discussion Paper the Commission proposes to raise some specific proposals for reform. 

10.27
The Commission says it will then 

“…engage in a consultative process, seeking feedback and submissions from the community. Consultation will be focused upon the recommendations outlined in the Discussion Paper. The final stage of the process - publication of our report – will combine results of our consultations with our research and studies. In the report we will make recommendations about whether it is appropriate to reform, narrow or extend defences to homicide, and the best way in which to do so.” 

I am advised by the chairperson of the Victorian Law Reform Commission, Professor Marcia Neave, AO that the Discussion Paper is expected to issue in April 2003 and that the final report shall be published by the end of this calendar year.

10.28
In the above circumstances I suggest that any further consideration of the abolition or retention of the partial defences of “excessive force” in self defence; provocation; and “substantial impairment by abnormality of mind” be deferred until the report of the Victorian Law Reform Commission on “Defences to Homicide” is published later in the year. 

11
“Is it Feasible to Create Statutory Definition(s) of Categories of Manslaughter?”

11.1
I take the word “feasible” for the purposes of this question not as meaning “possible” but as meaning reasonably practicable for the purposes of the criminal law. The summary at Part 9 above of the routes by which a conviction for manslaughter in NSW can be arrived at shows the difficulty in answering this question in the affirmative. It should not be forgotten that members of a jury have to arrive at the same verdict but do not all have to travel by the same route where a verdict of “not guilty of murder but guilty of manslaughter” is returned. In practice there is more than one route available to juries in nearly every murder trial in which verdicts of not guilty of murder but guilty of manslaughter are returned.


What is clear is that voluntary manslaughter, arrived at by operation of such partial defences, does not lend itself for inclusion in a structured scheme of manslaughter offences and penalties – and I so advise.

11.2
I turn to Involuntary Manslaughter at common law namely: 

a. 
manslaughter by an unlawful and dangerous act carrying with it an appreciable risk of injury; 

b. 
manslaughter by criminal negligence involving such a high risk that death or really serious bodily injury would follow the act/omission of the accused so as to warrant criminal punishment.

11.3
In 1997, Professor Stanley Yeo in his book “Fault in Homicide” proposed a fourfold division of homicide offences.  In this scheme murder remains the most serious of offences.  Manslaughter is reduced in scope and supplemented by two new offences involving lesser degrees of fault making four offences of unlawful homicide.  The MCCOC was not persuaded that such proposals for a fourfold division were practicable and recommended against it being introduced.  Nor did they consider that a separate offence of first degree murder should be introduced.
  The MCCOC also noted that 

“Law reform bodies, in Australia and in other jurisdictions with criminal laws resembling our own, have rejected proposals for a single inclusive offence of unlawful homicide.” 

11.4
“The abolition of the distinction (between murder and manslaughter) carries fundamental implications for the operations of the criminal justice system.  A single offence of unlawful homicide necessarily involves a shift in emphasis away from the jury towards the judge.  This may simplify and shorten the length of trials and consequently save costs, but it also undermines the proper role of a jury in determining issues of guilt.  Such a result is inconsistent with the approach recommended by the committee in formulating criminal offences elsewhere in the model criminal code.  In general the committee has sought to ensure that issues that will make a significant difference to the punishment that can be imposed will be determined by juries.”

11.5
One judge wrote in his submission: 
 

“Such schemes (of grading offences of homicide) are almost inevitably dependent upon creating a hierarchy of offences defined by reference to categories of objective facts and such a hierarchy would be at best unhelpful and at worst a source of grave injustice.  As you would know, offences of homicide are committed in a wide range of circumstances and in many cases the extent of the criminality, or at least moral culpability, is substantially dependent upon the precise mental state of the offender at the time he or she commits the acts that lead to the death.  That is true even of murder.  An elderly woman may commit murder by complying with a request from a terminally ill husband to turn off the life support system that is prolonging his agony but few would suggest that she should receive the same sentence as a thrill killer who tortures another to death for sadistic pleasure.

In cases of manslaughter, the nature of the objective facts may offer little guide to the gravity of the offender’s moral culpability or as to the severity of the penalty that would be appropriate.  Suppose, for example, an offender causes a fatal accident by driving at breakneck speed in circumstances posing an obvious danger to human life.  If the offender was simply exhibiting a reckless disregard for the lives and safety of others then a heavy penalty would obviously be appropriate but different considerations might apply if the offender was a police officer attempting to head off a dangerous criminal, a paramedic rushing to the scene of an horrific accident or a park ranger rushing a critically ill child to hospital.  There are, of course, any number of examples in which a person may feel compelled to strike some balance between competing risks.  A person whose child has been bitten by a tiger snake or funnel web spider may be torn between his concern to drive safely and his concern that the child might die before she reaches hospital and can be given antivenene.  Similar issues are encountered in relation to every type of manslaughter and I would be happy to provide further examples if they would be of any assistance.

Reliance upon objective facts alone might well deprive such people of the opportunity to argue that, in the circumstances then prevailing, their conduct did not involve gross negligence but, on the contrary, reflected a reasonable response to a desperate situation.  Reliance upon set sentences and non-parole periods might also deprive them of justified claims to leniency if the conduct in question was found to constitute manslaughter.

Further difficulties would inevitably be encountered due to the inherent inflexibility of such a system.  Judges must be free to take into account a wide range of circumstances.  Whilst the objective gravity of the offence will obviously be of fundamental importance, other considerations such as youth, mental illness and pregnancy may all be relevant and there may be other extenuating circumstances.”


The Women’s Legal Resource Centre is a community legal centre which undertakes telephone legal advice, case work, legal representation, law reform and community legal education. It acts for women charged with unlawful killing and for the families of women who have been victims of homicide.  It says of its experience: 

“These cases have all been very different. The killings have occurred in a variety of circumstances and contexts. Some of these matters have resulted in a bond, others in a lengthy gaol sentence. The culpability of offenders and mitigating factors vary greatly and it is our view that a government, despite its best intentions, could never prescribe appropriate non-parole periods to cover the variety of offence circumstances.”


The Centre makes the general submission:

“We do not support an amendment to the Crimes Act 1900 to include a structured scheme of manslaughter offences. To introduce different grades of manslaughter offences with standard non-parole periods is limiting and dangerous. It removes the discretion of judges, who remain, in our view the best qualified to deal with these matters.  It is trial judges (and where relevant Appeal Court judges) who are best placed to sentence the offender once they have heard, in detail, the circumstances of the offence and considered the mitigating factors on the offenders behalf, in the context of relevant case law.  Creating statutory definitions of graded categories of manslaughter and standardising non-parole periods is a severe incursion on the fundamental and important discretion of judges.”

The submission of the Department of Women also strongly opposes any “amendment of the Crimes Act to include a structured scheme of manslaughter offences and penalties and generally consider the legislation should remain unchanged.” 

The Department noted an additional element of concern:

“Such a scheme would divert the discretion traditionally employed by the trial judge at time of sentencing to the police during the process of determining which charge to bring. Since the length of the non-parole period is related to the length of sentence imposed
, linking the length of the non-parole period to the charge laid would effectively enable the sentence to be determined by the police.  The Department considers this to be inappropriate and believes that the seriousness of a conviction for manslaughter as reflected in the maximum penalty of 25 years
, warrants the retention of the accused’s right to a full examination of the facts by a court before the exact penalty is determined.”

The overwhelming body of comprehensive submissions received strongly opposes any amendment “to include a structured scheme of manslaughter offences and penalties.” Examples of such submissions include the following:


The Legal Aid Commission of New South Wales in a constructive and comprehensive submission notes that the Review leaves open the approach to be taken in considering the feasibility of creating statutory definitions of categories of manslaughter. It then observes 

“whatever approach is taken, the Legal Aid Commission has no doubt that a statutory scheme of grades of manslaughter offences with standard non parole periods to reflect different circumstances and culpability would result in unjust sentences.”

The NSW Law Society’s Criminal Law Committee has expressed its opinion 

“that the Crimes Act should not be amended to include a structured scheme of manslaughter offences and penalties.”

The Commission makes the following submission on the desirability and feasibility of statutory definitions:

“The Legal Aid Commission sees no benefit in codifying the common law in NSW in relation manslaughter.  It would be an unduly complex exercise, and any attempt to be comprehensive would run the risk of being overly prescriptive and restrictive.  Moreover, it is simply unnecessary.

The Legal Aid Commission is also strongly opposed to any attempt to structure a scheme of different grades of manslaughter offences with standard non parole periods to reflect the different circumstances and culpability involved.  Manslaughter offences cover a wide range of conduct that arises out of extremely diverse circumstances and includes a wide degree of culpability. The court has flexibility to impose a sentence reflective of culpability in the circumstances of a particular case.  To set a standard non parole period for a particular category of manslaughter would necessarily result in unjust sentences.”


The Law Society’s Criminal Law Committee has expressed its opinion “that the Crimes Act should not be amended to include a structured scheme of manslaughter offences and penalties.”


A joint submission of New South Wales Council for Civil Liberties and the University of New South Wales Council for Civil Liberties noted that the law of manslaughter is inextricably linked to murder. The joint submission observed:

“Manslaughter covers a broad range of conduct and moral culpability. It ranges from the mere accident right up to murder. For this reason the Councils believe that manslaughter is not suited to the scheduling of minimum sentences. Even if a scheme of categories of manslaughter is devised, the range of conduct and criminal liability within each category will vary widely and be unsuited to a single standard non-parole period.”


The Criminal Law Committee of the NSW Bar Association has made a similar submission, concluding:

“The nature of the offence of manslaughter is such that no categories can be devised which can be graded in some way based upon their objective seriousness and have those grades reflected by way of an increasing scale of ‘standard non-parole periods.’ This is obvious from the comments made over many years by the courts as to the infinite variety of circumstances in which the offence may be committed. Indeed, to attempt to create such categories or grades, would undermine the seriousness with which the courts have consistently said any felonious taking of a human life should be viewed.”


The NSW Police Service has submitted 

“…that existing common law classifications of manslaughter, and statutory penalty remain unchanged leaving the court with the necessary flexibility to deal with manslaughter offences on a case by case basis.”


The ministry for police 

“…supports the comments in the NSW Police submission concerning a structured scheme of manslaughter offences and penalties. It is our view that such a scheme is neither necessary nor desirable.”


The Director of Public Prosecutions, Mr. N. R. Cowdery QC has provided a significant submission on this issue. I refer to this submission at some length in paragraph 11.7.

11.6
Whether the involuntary manslaughter be: 

1. 
by an unlawful and dangerous act carrying with it an appreciable risk of serious injury; or

2. 
by criminal negligence with a risk that death or grievous bodily harm will follow;

in neither category do I consider it “feasible” (in the sense of reasonably practicable for the purposes of the Criminal Law) to create statutory definition(s) of such categories for inclusion in a structured scheme of manslaughter offences and penalties. Hardly any of the many submissions, received for this review, suggested otherwise. 

One submission, which did support “the concept of a structured scheme of manslaughter offences and penalties in the Crimes Act”, was received from the NSW Commission for Children and Young People. The Commission added however 

“It is beyond the remit and the expertise of the Commission to comment on various common law typologies of manslaughter that could form the backbone of a structured scheme of offences and penalties.”

11.7
I am confirmed in my view above by the submissions of Mr N. R. Cowdery QC, the NSW Director of Public Prosecutions. He has provided some thoughtful comments to the review including:

“In my view it would theoretically be possible for the Parliamentary draftsman to formulate a definition of manslaughter in terms of these categories, if this was considered useful. However, there is a dearth of models to assist the exercise. The researches of my officers have been unable to unearth any other Australian jurisdiction which has done it. Even in the Australian Code States, the practice is to specifically define ‘murder’ and then to define ‘manslaughter’ in terms of ‘every other unlawful homicide’.”


On the critical issue of whether it is feasible to nominate standard non-parole periods for the different circumstances which give rise to manslaughter convictions in NSW, Mr Cowdery wrote:

“The infinite variety of circumstances and situations in which manslaughter offences occur and the widely differing degrees of moral culpability involved incline me to the view that it would not be in the interests of justice to fix standard non-parole periods for the various ‘categories’ of the offence of manslaughter referred to above. 

Comments of this nature have been made by the High Court in Wilson v The Queen (1991-92) 174 CLR 313 at 342 (citing the House of Lords in 1977); and by the NSW CCA on various occasions since 1925. Most recently her Honour Justice Beazley in R v Adamson [2002] NSWCCA 349 said at paras 34-35:

‘As to the use of statistics for comparison purposes, the offence of manslaughter covers a particularly wide range of factual circumstances and is therefore one where appropriate penalties vary, perhaps more than for any other serious crime contained within the criminal calendar: see R v Elliott (unreported, NSW CCA 14 February 1991).

In R v Bloomfield, Spigelman CJ noted at 739 that ‘statistics  are least likely to be useful where the circumstances of the individual instances of the offence vary greatly, such as manslaughter’.’

Because the circumstances and criminality vary so widely, appropriate penalties for manslaughter also vary greatly. This is borne out by the sentencing statistical information available.

The statistics published by the Judicial Commission on the JIRS system relate to 217 manslaughter cases dealt with since July 1995. These statistics do not differentiate between voluntary and involuntary manslaughter. They show that the sentences imposed range from a section 10 bond (1), section 9 bonds (5), section 9 bonds with supervision (10), community service order (1), suspended sentences with supervision (3), periodic detention (4) and terms of imprisonment (192). Within the terms of imprisonment imposed, the range is also wide. Full terms range from 18 months to 20 years and minimum terms range from 12 months to 16 years.

The material available in my Office in relation to sentencing for manslaughter demonstrates the wide range of sentences imposed within each “category” of voluntary and involuntary manslaughter. I understand that you have been provided with some schedules prepared by my officers showing the essential features and outcomes of the various categories of manslaughter and murder cases in the period 1991-96 and have requested further similar schedules for the period 2000-2002. The schedule relating to manslaughter cases dealt with by the CCA in the period 2000 to 2002 is enclosed. The schedule for murder cases dealt with by the CCA in that period is in the course of preparation and you will be provided with it as soon as it becomes available.

As you may have observed, the schedules already provided for 1991-1996  (and the 2000-02 schedules) are based on a very small sample of manslaughter cases which were the subject of appeals to the CCA. I can discern no coherent pattern from them, save to observe that they demonstrate that a wide range of circumstances of offences and offenders is embraced by the various categories and that sentences imposed within each category vary widely. Sentences for "diminished responsibility" manslaughter appear to be generally more severe than for the other categories. So few criminal negligence manslaughter cases are included in the schedules that no useful comment can be made about that category.

Although one may think that voluntary manslaughter via provocation could be treated more severely than manslaughter by unlawful and dangerous act, the schedules suggest that this is not the case, at least for matters dealt with on appeal. Within the "provocation" category in the 1991-96 schedules the sentences ranged from a head sentence of four years (minimum term of two years with additional term of two years), to a head sentence of ten and a half years (minimum term of 8 years with an additional term of two and a half years.) Within the "unlawful and dangerous act" category the sentences in the 1991-96 schedules ranged from a fixed term of three years; a head sentence of five years (minimum term of two years and five months with additional term of two years seven months) to a head sentence of 14 years and four months (minimum term of ten years and eight months with additional term of three years and eight months).

The only local survey of manslaughter sentences of which I am aware was conducted in relation to offences in the period from January 1990 to August 1993 (Sentenced Homicides in New South Wales by H. Donnelly, S. Cumines and A. Wileznski) under the auspices of the Judicial Commission. They reported (at pages 89-90) that there were 126 manslaughter offenders in the study, who received sentences ranging from bonds to periodic detention and full time penal servitude. For the 109 offenders who received full time custodial sentences, the sentences ranged from minimum terms of two years up to eighteen years and full terms from two years to 26 years.

Their analysis of the factual context of the cases in the provocation category (at page 105) demonstrates the range of circumstances in which the manslaughter conviction can be recorded. Their analysis of the sentences for provocation and diminished responsibility cases (at pages 106-108 and 110) demonstrates the vast range of sentencing outcomes in these matters. For example provocation sentences ranged from a bond to be of good behaviour to a full term of imprisonment of ten and a half years. Minimum terms ranged from four months to eight years. The authors noted that provocative conduct can range from a trivial act, where the accused's response may be described as almost murder, to a very serious act where the response may be described as almost self defence. They also noted that these offenders often have powerful subjective considerations.

After their analysis of sentencing for manslaughter, the authors concluded (at page 104):

“While clear distinctions are drawn between voluntary and involuntary manslaughter, courts in New South Wales have been reluctant to compare the facts of one case with another. Sentence outcomes for manslaughter, as the foregoing discussion shows, are best explained via settled sentencing principles applied on a case by case basis. Manslaughter, more than any other crime, illustrates the inherent difficulty of reconciling the many purposes of punishment”. (Emphasis added).

Based on the material available to me, I do not think that it is possible to formulate a “typical case” for any of the "categories" of manslaughter. Even where a type of factual situation within a category may be common enough and cases may appear to be comparable (such as in the "battered wife" type of case where provocation generally reduces murder to manslaughter), the moral culpability will vary greatly. The circumstances which constitute the provocation and the degree of pre-meditation vary greatly and impact upon the objective seriousness of the offence. Although no doubt it is useful to look at the sentences imposed in similar factual situations, the variables will still be so many and so great that these sentences will be of only limited assistance. I agree with the remarks of Yeldham J in R v Schelberger, unreported, NSW CCA, 2 June 1988:

“We have been referred to a number of other cases in which the court has expressed opinions upon the adequacy or otherwise of sentences fixed by trial judges in varying cases of manslaughter. Speaking for myself, I find little assistance from decisions in other cases. The crime of manslaughter is one which has so many facets and which, in its nature, is so wide and extensive that little if any assistance is to be gained from a consideration of what, on other occasions and in other circumstances and on another accused person, was a proper sentence to impose”.
Desirability of standard non-parole periods for categories of manslaughter

Even if standard non-parole periods for the various categories were feasible (and in my view they are not), I do not consider that that they are desirable or necessary. The imposition of standard non-parole periods would unreasonably fetter the discretion of the sentencing judge and invariably produce unjust outcomes, because they limit the judge’s ability to tailor a sentence that reflects the particular circumstances of the offence and the offender. Pre- ordained non-parole periods do not permit the court to take account of the variations which exist between individual cases. Furthermore, I am not aware of any material which demonstrates that such a measure is necessary.”

11.8
The Legal Aid submission is to the same effect. The Commission declared:

“In summary, it is the view of the Legal Aid Commission that it would be an impossible task to attempt to grade categories of manslaughter offences under the law in NSW, and to ascribe standard non parole periods.  The categories of manslaughter offences are not amenable to grading because of the divergent range of circumstances and culpability involved.”

From the submissions received, my experience as a former Judge of the Supreme Court and from the extensive research carried out for the purposes of this review I am firmly of the view that the Crimes Act 1900 (NSW) should not be amended to include a structured scheme of manslaughter offences and penalties. Further, in my view, it is not reasonably practicable for the purposes of the Criminal Law to create statutory definitions of categories of manslaughter. I note that no Australian State or Territory has implemented a statutory regime of structured manslaughter offences and penalties. 

11.9
I advise on the “manslaughter generally” Term of Reference as follows:

a.
 that the Crimes Act 1900 (NSW) should not “be amended to include a structured scheme of manslaughter offences and penalties”.

b. 
that there should not “be different grades of manslaughter offences with standard sentences to reflect the different circumstances and culpability involved.”

c. 
I do not consider it “feasible” (in the sense of reasonably practicable for the purposes of the criminal law) “to create statutory definition(s) of categories of manslaughter for inclusion in a structured scheme of manslaughter offences and penalties.”

12
UNLAWFUL HOMICIDE STATISTICS.
For the purposes of this review some substantial statistical research has been carried out. 

12.1
A. Killing an Unborn Child

As noted in paragraph 14.1, all Australian jurisdictions, except New South Wales and South Australia, have legislation, in some form or another, to deal with the killing of an unborn child in certain circumstances. There are some material differences in such legislation of the states and territories. Attached at Schedule 9 is a summary of such legislation in other Australian jurisdictions.

12.2
Prosecutions for Child Destruction in Australia are rare and statistics on Child Destruction offences are difficult to obtain. Under the Australian Standard Offence Classification (“ASOC”) used by the Australian Bureau of Statistics, the offence category titled “Manslaughter and Driving Causing Death” includes “the killing of an unborn child”.
 As such, many States do not separate statistics on the killing of an unborn child from the larger category of manslaughter.
 Despite these difficulties, the following information has been obtained. Attached as Schedule 10 is a table of government agencies contacted in compiling this information.

In Tasmania no person has been charged with the offence of “causing the death of a child before birth”
 since accurate statistics have been kept.
 

In the ACT no person has been charged with “Child Destruction” since accurate statistics have been kept.

In Victoria, one offence categorised by police as “Child Destruction”
 occurred in the 2000/2001 financial year. 

Washington stood committal on a charge of attempted child destruction after assaulting his estranged pregnant wife in October 2000. 

An incident at the Royal Hospital for Women in Melbourne in early 2000, where a 32 week suspected dwarf foetus was terminated, received a large amount of publicity. This incident did not result in a charge of child destruction, although it did result in an internal investigation of the Hospital’s procedures.

There is no record of any conviction for the offence of “Child Destruction” in Victoria.

Two people have been charged with “Killing Unborn Child”
 in Western Australia.
 

In 1992, Booth unlawfully assaulted a woman who was 33 weeks pregnant. He was charged under section 290, but the charge was dismissed by the magistrate as the woman was not “about to be delivered of a child.” 

In 1995, Edwards was involved in a high speed pursuit, and a pregnant passenger was thrown clear of the vehicle. The foetus of 24-28 weeks’ gestation was stillborn the next day. The magistrate dismissed the charge, holding:

“…that the foetus died as a direct result of the injuries received by [the pregnant woman]. If the child had been born alive, any injuries that [the pregnant woman] then received would not have caused the death of the foetus.” 

The Office of the Director of Public Prosecutions (WA) is of the opinion that the magistrate was wrong in his decision. An ex-officio indictment was not issued, as the Office of the Director of Public Prosecutions saw problems in pursuing the charge, namely proving that the pregnant woman was “about to be delivered of a child”, and proving that the offender “prevented the child from being born alive by an act or omission.” 

In 1997, a woman was killed in a traffic collision. She was 20 weeks pregnant at the time. The Office of the DPP did not prosecute under section 290 of the Criminal Code, as it was unclear whether the victim was “about to be delivered of a child.”

There is no record of any conviction for the offence of “Killing Unborn Child” in Western Australia.

In the Northern Territory, two incidents of “Killing Unborn Child”
 have been recorded. The first occurred in 1993 and the second in 1999. 

Paddy was charged with, amongst other things, one count of “killing unborn child” under section 170 of the Criminal Code, after a vicious attack on his heavily pregnant wife. The Crown accepted a plea to a charge of causing grievous bodily harm under section 177(a) of the Criminal Code. The Director of Public Prosecutions saw potential problems with pursuing the charge under section 170, namely, whether the victim was “about to be delivered of a child” and evidentiary problems in proving that the assault caused the death of the unborn child.

There is no record of any conviction for the offence of “Killing Unborn Child” in the Northern Territory.

As noted in Paragraph 12.15 and 13.13, the Queensland offence of “Killing an Unborn Child”,
 as amended in 1997, gives much more extensive protection to unborn children than any other Australian criminal provision. The provision appears to cover unborn children from the time pregnancy has been detected in the pregnant woman, and covers situations where grievous bodily harm is inflicted on, or a serious disease is transmitted to, the unborn child. Despite the extensive reach of the provision, there have been only two charges laid.

Huston appeared in the Bundaberg Magistrate’s Court in July 2001. The matter did not proceed to trial.

Molo was sentenced by Mackenzie J in the Supreme Court of Queensland on 10 December 1999.
 Molo was found guilty of the murder of the unborn child’s mother, and pleaded guilty to one count of “Killing an Unborn Child”. The offender “savagely” assaulted his pregnant girlfriend killing her and was sentenced to life for the murder. No further punishment was imposed for the offence of “Killing an Unborn Child”, but a conviction for this offence was recorded.

12.3
It should be noted that the low number of charges and convictions for offences of child destruction in other Australian jurisdictions is not necessarily an argument against introducing such an offence in New South Wales. These statistics do not change the fact that when an event such as an unlawful assault on a pregnant woman occurs, causes the death of her unborn child, the view of the majority of the community is that the offender has committed a serious crime.

There are many offences under the Crimes Act 1900 (NSW) where convictions are rare, but no one would doubt that these offences have an important role to play in the criminal law to ensure that people who commit serious offences are charged with an appropriate offence and sentenced accordingly.
 

12.4
At present, an offence of “child destruction” does not exist in NSW. The following incidents noted in the “Mothers and Babies Reports” for the years 1996 to 2001, published by the NSW Department of Health, may have been charged under “child destruction” legislation if they occurred in a jurisdiction with such legislation: In 1995, one maternal death
 was caused by injuries incurred in a motor vehicle accident, and one maternal death was caused by homicide. In 1997, one stillbirth was caused by maternal injury. In 2000, four perinatal
 deaths were caused by maternal injury following a motor vehicle accident, and one perinatal death was caused by maternal assault. In 2001, two perinatal deaths were caused by maternal injury following a motor vehicle accident.

12.5
B. Manslaughter Generally (in New South Wales):

I preface the following summary by repeating the caution of Spigelman CJ in R v. Bloomfield
 that “statistics are least likely to be useful where the circumstances of the individual instances vary greatly, such as manslaughter.”

12.6
For the period January 1993 to December 2002,
 726 people were charged in NSW with one or more counts of murder. 

36.2% of those charged with murder pleaded guilty (and such plea was accepted) to some offence: Of that 36.2% who pleaded guilty, 39.7% pleaded guilty to murder, 53.9% pleaded guilty to manslaughter and 6.4% pleaded guilty to some lesser offence. 

63.8% of those charged with murder stood trial: Of that 63.8% who stood trial, 38% were found guilty of murder, 21.6% were found guilty of manslaughter, 3.6% were found guilty of some lesser offence, 14.3% were referred to the Mental Health tribunal, and 22.6% were acquitted. 

Graph 1 (below) shows the outcome of murder charges in the Supreme Court of NSW for the period from January 1993 to December 2000.

A summary Table of the data provided by the Supreme Court of New South Wales Criminal Registry is attached at Schedule 11.

Graph 1: Outcome of murder charges for matters finalised that were registered in the Supreme Court of NSW between Jan 1993 and Dec 2002
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For the period January 1992 to June 2000, 262 manslaughter charges were finalised in New South Wales. 37% were found guilty at trial of manslaughter, 22.9% were acquitted at trial, 16% pleaded guilty to manslaughter and 24% either pleaded guilty to some lesser offence, the charge was determined not appropriate, the accused failed to appear or was deceased. Attached at Schedule 12 is a table prepared by the NSW Bureau of Crime Statistics and Research (“BOCSAR”) displaying this information.

12.7
The penalties imposed for manslaughter vary hugely. From July 1995 to June 2002, 217 offenders were sentenced for manslaughter.
 Penalties ranged from a section 10 bond
 to sentences of imprisonment with a non parole period of 16 years. 7% of offenders received a bond
, 0.5% (or one offender) received Community Service Orders, 1.8% (or 4 offenders) received a suspended sentence, 1.8% (or 4 offenders) received periodic detention, and 88% received a period of imprisonment, with non-parole periods ranging from 12 months to 16 years.
 As noted in the submission of the Legal Aid Commission, “During this period, the penalty imposed on a number of offenders sentenced for manslaughter was greater than penalties imposed for some offenders sentenced for murder.”

Graphical representations of the range in sentences types, and the range of periods of imprisonment have been provided by the Judicial Commission of NSW and are attached at Schedule 13. 

12.8
Not only is there a vast range of sentences imposed for the offence of manslaughter, but sentences within each separate category of manslaughter also vary greatly. This was noted in the submission of Mr N. R. Cowdery QC, the Director of Public Prosecutions. Sentencing schedules
 provided by the Office of the Director of Public Prosecutions show that the sentences imposed within a particular “category” of manslaughter vary greatly. Attached at schedule 14 is a table showing the maximum and minimum penalties imposed for each category of manslaughter, from the matters listed in the sentencing schedules and from matters contained in the JIRS database.
 This table demonstrates how sentences imposed within each category of manslaughter vary hugely. For example for manslaughter by provocation (a category of voluntary manslaughter), the sentences varied from a deferred sentence with a recognisance to be of good behaviour for 4 years to a minimum term of 15 years and for manslaughter by unlawful and dangerous act (a category of involuntary manslaughter), sentences ranged from a minimum term of 2 years 5 months to a minimum term of 18 years. 

12.9
At paragraph 10.34, I recommend that any further consideration of the abolition or retention of the partial defences be deferred until the report of the Victorian Law Reform Commission on “Defences to Homicide” is published later in the year. However, it is helpful, in discussing these partial defences to have in mind statistics of how often such defences are raised, and how successful such partial defences have been.

Statistical information obtained from the Judicial Commission of NSW for sentenced homicides from 1990 to 2002
 is the best source of information for partial defences raised at trial and the success of such defences. The information provided by the Judicial Commission of NSW is limited to sentenced homicides, and as such, it is not possible to obtain information on the percentage of trials where a partial defence is raised, and the offender is acquitted. It is noted that there would be few trials (if any) that fall into this category.

Of the sentenced homicides between January 1990 and August 1993, 24.2% of offenders raised one or more partial defences during the course of the proceedings. 8.2% did this by way of a plea to manslaughter, and 16% proceeded to trial. Of that 16% that proceeded to trial, 51% were convicted of murder, and 49% convicted of manslaughter. Thus, of all the offenders sentenced between January 1990 and August 1993, 16% were sentenced to manslaughter on the basis of a partial defence.

7.8% of offenders raised the defence of provocation only. 2.7% did this by way of a plea to manslaughter, and 5.1% raised the defence at trial. Of the offenders who raised the defence at trial, 46% were convicted of murder, and 54% were convicted of manslaughter. 

14% of offenders raised the defence of Diminished responsibility only. 4.3% did this by way of a plea to manslaughter, and 9.7% raised the defence at trial. Of the offenders who raised the defence at trial, 56% were convicted of murder, and 44% were convicted of manslaughter. 

Of the sentenced homicides between 1 January 1994 and 31 December 2002, 28% of offenders raised one or more partial defences during the course of the proceedings. 11% did this by way of a plea to manslaughter, and 17% proceeded to trial. Of that 17% that proceeded to trial, 47% were convicted of murder, and 53% convicted of manslaughter. Thus, of all the offenders sentenced between 1 January 1994 and 31 December 2002, 20% were sentenced to manslaughter on the basis of a partial defence.

13% of offenders raised the defence of provocation only. 4% did this by way of a plea to manslaughter, and 9% raised the defence at trial. Of the offenders who raised the defence at trial, 31% were convicted of murder, and 69% were convicted of manslaughter. 

12% of offenders raised the defence of Diminished responsibility only. 7% did this by way of a plea to manslaughter, and 5% raised the defence at trial. Of the offenders who raised the defence at trial, 68% were convicted of murder, and 32% were convicted of manslaughter.

12.10
The Judicial Commission of NSW has noted
 that for the voluntary manslaughter categories of provocation and diminished responsibility a vast range of sentences have been imposed. For manslaughter by provocation, sentences range from a deferred sentence with a recognisance to be of good behaviour for 4 years to a minimum term of imprisonment for fifteen years.
 The Judicial Commission of NSW states:

“Provocation conduct can range from a most trivial act where the accused person’s response may be described as almost murder, to a very serious act where the response may be described as almost self defence.”

This demonstrates that culpability within a particular category of manslaughter can vary greatly.

The statistical information and its analysis above confirms the soundness of the advise in paragraph 11.9 on the “Manslaughter Generally” Term of Reference.

13.
MANSLAUGHTER AND UNBORN CHILDREN:

13.1
I observed earlier that the crimes of murder and manslaughter, and their various forms, only differ in the mental element required to establish the offence. The physical element for both is the same, namely, the defendant must cause the death of another human being.

The question of defining “what can be unlawfully killed?” is a complex one. In 1998 the MCCOC wrote

“This is not so much a question of trying to define what really is a ‘human being’, but developing a practical formula for the purposes of the unlawful killing offences. To provide the maximum protection the solution needs to provide certainty. There are two discrete issues: first, when does human life commence (birth) and second, when does it end (death).”

Presently all Australian states and territories excepting South Australia and Victoria have a statutory definition identifying the start of life not unlike section 20 of the Crimes Act 1900 (NSW) which provides:

“20. Child Murder–When Child Deemed Born Alive
On the trial of a person for the murder of a child, such child shall be held to have been born alive if it has breathed, and has been wholly born into the world whether it has had an independent circulation or not.”

The common law position in South Australia and Victoria and for manslaughter in New South Wales is not far different. It was stated by Barry J in Hutty

“A baby is fully and completely born when it is completely delivered from the body of its mother and it has a separate and independent existence in the sense that it does not derive its power of living from its mother. It is not material that the child may still be attached to its mother by the umbilical cord…But it is required that the child should have an existence separate from and independent of its mother, and that occurs when the child is fully extruded from the mother’s body and is living by virtue of the functioning of its own organs.”
13.2
Having carefully considered the many submissions I have received, I agree with the Committee’s view
 that: 

“The issue for the Criminal Law is a practical one: Where can the line sensibly be drawn so as to provide a helpful and relevant test for juries? Religious/philosophical questions in relation to the beginning of life are very important but the Committee is unable to conclusively answer such questions for the community. Rather the Committee favours adopting a modern and practical test whilst ensuring that acts which fall short of having caused the death of a human being will be caught by some other offence such as child destruction or an offence against the mother. The Committee has no intention of demeaning the importance of the fundamental religious and philosophical questions by this approach. The Committee believes that the approach taken is principled but also a recognition of the need for the criminal law to provide a test that is acceptable to the majority of the community.” 

The MCCOC did not propose changes to the current laws.

This accords with a substantive body of submissions received such as the following: 

“The Legal Aid Commission is of the view that the Crimes Act provisions concerning manslaughter should not be amended in such a way as to allow the charge of manslaughter to be brought where an unborn child dies.”


And from the joint submission of the Councils for Civil Liberties: 

“The Councils do not support the suggestion to alter the law of manslaughter to include the destruction of a foetus. Such a suggestion demonstrates a fundamental misunderstanding of the law of homicide. For centuries it has been the position of the common law that before anyone can be killed they must first be born.”

The submissions of the Ministry for Police and the NSW Police both oppose statutory amendments to the Crimes Act 1900 to allow a charge of manslaughter to be brought in circumstances where an unborn child dies.

The Criminal Law Committee of the NSW Bar Association submits:

“Generally, the Association does not support any change to the current position regarding criminal liability for acts causing the death of unborn children.”

It has been suggested in some submissions that section 20 of the Crimes Act 1900 (NSW) be amended to apply on the trial of a person for “manslaughter” as well as “murder”. Further, it has been suggested that the wording of section 20 be slightly simplified to read “…such child shall be held to be born alive if it has been fully removed from its mother’s body and has breathed”. This does have the attraction of simplicity. However, I consider that if there is to be any amendment to the section that the opportunity should be taken to adopt the proposals of the MCCOC’s Definition of both “birth” and “death”. The definition of “birth” by the MCCOC is:

“Birth

(1) For the purpose of this Part, a person’s birth occurs at the time the person is fully removed from the mother’s body and has an independent existence from the mother.

(2) The following are relevant, but not determinative, as to whether a person has been born:

(a) the person is breathing;

(b) the person’s organs are functioning of their own accord;

(c) the person has an independent circulation of blood.”

The definition of “death” by the MCCOC is:

“Death

(1) 
For the purposes of this Part, a person has died when there has occurred:

(a) irreversible cessation of all function of the person’s brain (including the brain stem); or

(b) irreversible cessation of circulation of blood in the person’s body.

(2)
 In this section, ‘irreversible’ means irreversible by natural or artificial means.”

I recommend (in lieu of section 20 of the Crimes Act 1900 (NSW)) the adoption of Part 5.1.5 “Birth” of Chapter 5 of the 1998 Discussion Paper of the Model Criminal Code. I also recommend the adoption of the MCCOC’s definition of “death” in Part 5.1.6 of Chapter 5 of the 1998 Discussion Paper of the Model Criminal Code, for the purposes of a person who has been born but who has not already died.

13.3
A few of the submissions proposed a radical change to the concept of “personhood” for the purposes of the criminal law. One former academic
 commented at an interview:

“that it seems to me to be arbitrary to adopt the present narrow definition of human being for the purpose of manslaughter and also related offences, including murder even, but it would be necessary to have some cut-off point, I think, to distinguish the offence of abortion in some adequate way.”

When asked to suggest such “cut-off point” he replied: 
“I am not sure about that. I had not thought that through sufficiently, but I think the greater problem that we now face is the arbitrariness of norm.”

He was arguing, he said, “for an expanded definition of what counts as the entity of a human being.”

He acknowledged the problem of the language of “manslaughter”, adding: 

“I think my comment, crude as it is, would be limited to cases where the child is not just merely a viable foetus but an unborn child in a well-advanced sense, and I don't have a particular cut-off point, but I would be surprised if there aren't some examples of such cut-off points in legislation somewhere on that, but, as I said, I haven't checked that out.”

A thoughtful submission was received from the St Thomas More Society. The submission opened by noting the society’s acceptance that:
“Human life must be respected from conception and protected absolutely from the moment of conception. From the first moment of his existence, a human being must be recognised as having the rights of a person – among which is the inviolable right of every innocent being to life.” (Catechism of Catholic Church no 2270).”


It then submitted: “That the unborn child, so far as practicable, should be given equal legal protection as persons who have been born.”

And further:

“That the Crimes Act 1900 should be amended to allow criminal charges to be brought in circumstances where a person causes an unborn child to die, or causes grievous bodily harm to an unborn child or transmits a serious disease to an unborn child.”

13.4
I have given such submissions and comments careful consideration, including the developments in the United States, where, as the Society’s submission notes:

“Twenty four (24) States have already enacted laws which recognize unborn children as human victims of violent crimes. Eleven (11) of these states provide this protection through the period of in utero development, while the other 13 provide protection during specific stages of development.”


I attach as Schedule 15 a summary sample which demonstrates the unevenness of U.S. case law.

13.5
In 1998 the MCCOC did not propose changing the current law as to the meaning of personhood for the purposes of unlawful homicide. Nor do I propose recommending a change other than the adoption (in lieu of section 20 of the Crimes Act 1900 (NSW)) of the following recommendations of the Committee:
 

“Recommendations

1.
Unlawful killing can occur where a person has been born but has not already died.

2.
For these purposes a person has been born where he or she is fully removed from the mother’s body and has an independent existence from the mother.

3. 
In determining 2, consideration should be given to whether:

· The child has breathed;

· The child’s organs are functioning of their own accord; and

· The child has an independent circulation of blood in its body.

4.
However any of the above may still be absent – they are factors which should be relevant but not determinative.”

13.6
If this recommendation is adopted, I suggest the opportunity also be taken to adopt the MCCOC’s eminently sensible recommendation for the definition of “death” for the purposes of a person who has been born but has not already died be adopted for the reasons given in the commentary of the MCCOC’s Discussion Paper.
 I note the adoption of such recommendation would make
 “no change to the existing law while at the same time providing a necessary explicit statement about what it meant by ‘death’ for the purposes of these offences.”


To give effect to the MCCOC’s first recommendation in the preceeding paragraph it shall also be necessary to adopt, in a manner appropriate for inclusion in the Crimes Act 1900 (NSW), the definitional recommendation of persons against whom the present “Homicide” offences may be committed, namely:

“A person against whom an offence may be committed under this part is a person who has been born and who has not already died”

And I so recommend.

13.7
There are, in my view, sound reasons for maintaining the existing application of unlawful killing offences (murder and manslaughter) to “a person who has been born but has not already died.” 

The following submission of Adjunct Professor John Seymour is persuasive in this regard:

“Under s 18 of the Crimes Act 1900, an essential element of homicide is causing the death of a person. Under s 20 a fetus becomes a child (and therefore a person) only if it has been born alive, has breathed and has been wholly born into the world. Thus an ‘unborn child’ cannot under the current law be the victim of homicide. There is nothing to prevent a legislative amendment designed to overcome this limitation. Examples of statutes enacted for this purpose are to be found in the United States. In California, murder is defined as the unlawful killing of a human being or a fetus with malice aforethought. In Florida and Rhode Island, the wilful killing of ‘an unborn quick child’ is manslaughter. A Minnesota Act created the offences of murder or manslaughter of an ‘unborn child’. One defect in each of these statutes is that they can give rise to definitional problems. These problems were illustrated in State v Merrill, a decision under the Minnesota Act. The Act defined ‘unborn child’ as ‘the unborn offspring of a human being conceived, but not yet born.’ In Merrill, the defendant had shot and killed a pregnant woman. He was charged with the murder of both the woman and her ‘unborn child’. The evidence showed that the woman was 27 or 28 days pregnant at the time of the killing. At this stage, the fetus (referred to as the embryo) was 4-5 millimetres long.  The defendant sought to have the charge in respect of the embryo dismissed. The foundation of his argument was that a distinction should be made between a non-viable and a viable fetus and that liability under the statute should arise only for the killing of a viable fetus. In particular, he claimed that it was unfair that he should be exposed to a criminal penalty in respect of the death of a fetus at such an early stage of development.  To punish him for this result would be to penalize him for conduct at a time when he (and the woman) might not know that she was pregnant. The Supreme Court of Minnesota rejected these arguments. It held that the statutory definition was sufficiently broad and clear to allow him to be found guilty of the murder of the ‘unborn child’: ‘An embryo or nonviable fetus when it is within the mother’s womb is ‘the unborn offspring of a human being.’’ Two judges, however, expressed strong dissent. They found the statutory provisions to be unacceptably broad and vague. As one remarked, ‘[A]n unborn child can be a fertilized egg, an embryo, a nonviable fetus or a viable fetus.’ In their opinion, the reach of the statute should have been limited to viable fetuses. The views of the dissenting judges are persuasive: the definition embodied in the Minnesota Act is unacceptably broad and imprecise. The Californian legislation is slightly more acceptable: it refers to the killing of a ‘fetus’. Yet it might also raise difficulties. The difference between an embryo and a fetus may not be clear. The outmoded language of the Florida and Rhode Island Acts - killing ‘an unborn quick child’ – suggests a solution to the definitional problem, since it identifies a developmental stage at which a fetus should receive protection. As I shall argue below, if the law is to be changed to punish a person who kills an ‘unborn child’, the most practical approach would be to limit the new offence so that it is committed only if the fetus is destroyed in the later stages of gestation.

Though important, the definitional problem is not the most significant obstacle to amending the law of manslaughter to include the killing of an ‘unborn child.’ It is well established that the law of homicide exists to punish the killing of a person. To extend the operation of this law in an attempt to protect entities other than persons could distort the law’s concept of personhood. Such a change could have unintended consequences.  The most obvious would be that the change would raise questions about the potential liability of a medical practitioner who terminates a pregnancy. In the absence of legislation creating a defence, the criminalization of the killing of an ‘unborn child’ could give rise to the presumption that the practitioner is guilty of murder or manslaughter. The change could also have implications for the operation of the Compensation to Relatives Act 1897 (NSW) and for the survival of a cause of action under the Law Reform (Miscellaneous Provisions) Act 1944 (NSW). To confer on an ‘unborn child’ the protection offered by the Crimes Act could pave the way for the recognition of a damages claim by the family members or the estate of an ‘unborn child’.  These two examples illustrate some of the difficulties that could result from an amendment that subverts the well recognized concept of personhood.” 
13.8
Professor Seymour concludes by submitting 

“…that there are strong arguments for concluding that an amendment to the law of manslaughter to include the killing of an ‘unborn child’ would be most unwise. This conclusion does not preclude the creation of a special offence to punish an assailant who kills an ‘unborn child’.” (emphasis added)
13.9
I agree. I recommend that the Crimes Act 1900 (NSW) provisions concerning manslaughter should not be amended in such a way as to allow a charge of manslaughter to be brought in circumstances where an unborn child dies.

13.10
The same conclusion was arrived at in July 1996 by the Queensland Criminal Code Advisory Group in its Report to the Attorney General. It was there considering the Queensland Criminal Code section 292 – When a Child Becomes a Human Being. Section 292 provides as follows:

“A child becomes a person capable of being killed when it has completely proceeded in a living state from the body of its mother, (irrespective of) whether it has breathed or not, whether it has an independent circulation or not and whether the navel string is severed or not.”

13.11
The Queensland Report noted:

“Section 292 of the Queensland Code has recently been attracting a degree of criticism. In a recent case, a mother who was carrying a child of 32 weeks gestation, was deliberately kicked in the stomach by her defacto with intent to harm the foetus. The accused had told the mother he did not want to pay for the maintenance of the child. The child was dead on birth a couple of days later. Had the child been born alive, albeit doomed to die, the accused could have been charged with ‘murder’. However, as the child did not proceed in a living state from the body of its mother, pursuant to section 292, the child was not a person capable of being killed and a charge of ‘murder’ or ‘manslaughter’ could not have been brought. The police were precluded from charging an offence of ‘killing unborn child’ due to the restrictive wording of section 313, ie preventing a child being born alive when about to be delivered. In the circumstances, the only offence the accused could have been charged with was “attempting to procure an abortion” under s 224.

The complainant has suggested that the code be amended and in particular that section 292 be amended to read as follows:

‘A child becomes a person capable of being killed at or over the age of 20 weeks gestation or when it is 400 grams or more, and could reasonably be expected to live if born. This is applicable whether the child has proceeded in a living state from the body of its mother or not, whether it has breathed or not, whether it has an independent circulation or not and whether the navel string has been severed or not’.”

13.12
The advisory Working Group (AWG) rejected this suggestion saying:

“The view of the AWG, however, is that adoption of such an amendment would place Queensland out of step with every other jurisdiction. There are sound reasons for not amending section 292 in the manner proposed by the complainant; for example, every unlawful killing (including abortions) of a foetus post 20 weeks could result in a charge of murder or manslaughter being preferred against the person or persons responsible which, depending on the circumstances, could include the mother and/or the doctor. There are better ways to address this issue and they are set out below.” (Emphasis added). 

13.13
The “better way to address this issue”, the AWG said was to provide an amended offence of “Killing an Unborn Child”. The Report includes:

 “Section 313 – Killing an Unborn Child
Section 313 creates an offence known as killing an unborn child, or child destruction, which provides as follows:

313 
Any person who, when a woman is about to be delivered of a child, prevents the child from being born alive by any act or omission of such a nature that, if the child had been born alive and had then died, he would be deemed to have unlawfully killed the child, is guilty of a crime, and is liable to imprisonment for life. (Emphasis added).

This provision has also recently attracted criticism.

The meaning of the phrase “when a woman is about to be delivered of a child” is uncertain. Does it mean at or about the time of the birth? If so, why is it so limited? Or, is it the case that a woman is regarded as being “about to be delivered of a child” at any time while she is pregnant and carrying a live foetus?

It may be argued that, when this offence was originally enacted in the early twentieth century the intention was to extend the offence back a very short period before the actual birth process commenced. The status of medical science at that time was such that a foetus which was not full term had no chance of survival. The Queensland provision was copied or adapted by several other jurisdictions including Western Australia, Northern Territory and Canada. 

The last hundred years have seen quite dramatic advances in medical science which have resulted in several other jurisdictions reframing their corresponding provisions to extend the operation of the provision further back in time beyond the situation where the woman is about to give birth to cover the situation where a woman is pregnant with a “child capable of being born alive” having regard to the existing state of medical science. That is the concept that is recommended in updating the Queensland provision – section 313. (Emphasis added)

The Tasmanian Criminal Code – section 165, enacted in 1924, and the New Zealand Crimes Act 1961 – section 182, take a different form in that they create an offence of killing a “child that has not become a human being in such a manner that the accused would have been guilty of murder if such child had been born alive.” Subsection 2 in each piece of legislation provides for a defence absolving a person from criminal responsibility for the death of any such child before or during its birth if such action was done in good faith for the preservation of the mother’s life. The Tasmanian provision carries a maximum penalty of 14 years imprisonment.

The Victorian Crimes Act – section 10, enacted in 1958 and modelled on similar United Kingdom legislation, fills the gap in the law of homicide arising from the requirement that a child have a separate existence before it can be a victim of homicide, by introducing the concept of a woman pregnant with a “child capable of being born alive”. It is that concept which the AWG recommends should be introduced into section 313.

Section 10 of the Victorian Crimes Act relevantly provides as follows:

(1) 
Any person who, with intent to destroy the life of a child capable of being born alive, by any wilful act unlawfully causes such child to die before it has an existence independent of its mother, shall be guilty of the indictable offence of child destruction, and shall be liable on conviction thereof to Level 5 imprisonment (10 years).

(2) 
For the purpose of this section, evidence that a woman had at any material time been pregnant for a period of 28 weeks or more shall be prima facie proof that she was at the time pregnant of a child capable of being born alive.”

The proposed new Section 313 detailed below, follows the United Kingdom and the Victorian provisions in that it contains an evidentiary provision, that it is prima facie proof that the child was “capable of being born alive” if the women concerned (sic) had been pregnant for a defined period. The United Kingdom and Victorian provisions define this period as 28 weeks or more. Quite clearly, that period represented the most advanced state of medical science at that time. It is however generally accepted today that a viable foetus is one of at least 24 weeks gestation. That is the period recommended. This deeming provision would not of course exclude evidence that a more immature foetus was ‘capable of being born alive’.” (Emphasis added)

13.14
The draft amendment suggested by the AWG was:

“313. Killing an Unborn Child

(1) 
Any person who, when a woman is about to be delivered of a child, prevents the child from being born alive by any act or omission of such a nature that, if the child had been born alive and had then died, he would be deemed to have unlawfully killed the child, is guilty of a crime and is liable to imprisonment for life. 

(2) 
Any person who, when a woman is pregnant with a child capable of being born alive, unlawfully assaults such woman and thereby destroys the life of such a child before its birth, is guilty of a crime and is liable to imprisonment for life.

(3)
 For the purposes of this section, evidence that a woman had at any material time been pregnant for a period of 24 weeks or more shall be prima facie proof that the child with which she was at that time pregnant was then a child capable of being born alive.”

13.15
This suggested draft amendment by the AWG was enacted the following year 1997 with some changes. Section 313 of the Queensland Criminal Code Act 1899 now provides:

“313 Killing an Unborn Child 

(1) 
Any person who, when a female is about to be delivered of a child, prevents the child from being born alive by any act or omission of such a nature that, if the child had been born alive and had then died, the person would be deemed to have unlawfully killed the child, is guilty of a crime, and is liable to imprisonment for life. 

(2) 
Any person who unlawfully assaults a female pregnant with a child and destroys the life of, or does grievous bodily harm to, or transmits a serious disease to, the child before its birth, commits a crime. 

Maximum penalty--imprisonment for life.”

13.16
The Criminal Law Amendment Act 1997(Qld) inserted the new section 313(2) into the Criminal Code of Queensland. In the Hansard
 to the Criminal Law Amendment Bill 1996 (Qld), Mrs Cunningham, the Honourable Member for Gladstone, put forward an amendment which was ultimately adopted, that removed the requirement that the unborn child must be “capable of being born alive” for the offence to be committed, and removed the evidentiary provision that 24 weeks or more of pregnancy is prima facie proof that the child was capable of being born alive. 

The amendment received criticism as it gives the same status to any zygote (the cells joined at the moment of conception), embryo or foetus, as it does to a viable foetus. It is stated in Hansard
 by Ms Spence, that: 

“The reason we can support the Government’s amendment but not the member for Gladstone’s amendment is that the member for Gladstone’s amendment gives the same status to any foetus as to a child beyond 24 weeks.”

I firmly consider the better view to be that the of the Queensland Criminal Code Advisory Working Group (AWG) which argued that the reason that offences of child destruction are usually limited to viable foetuses is a consideration of the history of such legislation and advances in medical science. I quote from the report of the AWG in 13.3 above.

Arguments in favour of limiting the offence to a viable foetus include:

· Ideological problems in giving a premature zygote, foetus or embryo the same status as a foetus so advanced that it could live outside its mother’s body;

· Related ideological problems of determining when life begins, and the advantage of having an objectively ascertainable point during the maturation of the foetus which will trigger culpability;

· Practical problems in proving that a miscarriage at an early stage in pregnancy was caused by the criminal act considering the high rate of spontaneous abortion in the first trimester of pregnancy; and

· History of child destruction legislation shows that it was intended to apply shortly before birth. With advances in medicine, this has been extended back to the point that the child is capable of living outside its mother.

14A. 
WHETHER NSW SHOULD LEGISLATE TO INTRODUCE THE OFFENCE OF “CHILD DESTRUCTION”?

14.1
In all Australian jurisdictions, other than New South Wales and South Australia, the crime of “Child Destruction” has been enacted to deal with the killing of an unborn child. There are some differences in such legislation of the States and Territories. Some require specific intent to destroy the life of the child, whilst others, for example, Western Australia, Queensland and the Northern Territory provide for “any act or omission of such a nature that if the child had been born alive then died, he would be deemed to have unlawfully killed the child”.


In the legislation of some Australian jurisdictions the act or omission causing the death of an unborn child is limited to one occurring “in relation to a childbirth”
, or “when a woman or girl is about to be delivered of a child”
, or “when a woman is about to be delivered of a child”
, or “when a female is about to be delivered of a child”
. In other jurisdictions the stage of development of the foetus is not specified
 (for example, in Tasmania, the offence applies to a person who “causes the death of a child which has not become a human being”). In Victoria, the offence is confined to the death of “a child capable of being born alive.”

I accept as sound the view of the Legal Aid Commission 

“…that if an offence of child destruction is to be introduced in NSW it should be confined to the destruction of a viable foetus, that is, a child capable of being born alive.  It should be directed to those cases where the child is born dead because of acts done which would have amounted to homicide had the child died after birth.” (Emphasis added).

The Criminal Law Committee of the NSW Bar Association does not support the creating of any offence of “child destruction”, which, it submits, is “fraught with difficulty.” The committee submits in the alternative that if 

“…it is felt that there is a lacuna in the criminal law that requires legislative reform, the submission of the Association is that a new version of the offence of dangerous driving causing death or grievous bodily harm could be considered, in response to those rare cases in which the conduct of a driver results in the death of an unborn child that is, at the time of the offence, capable of being born alive.”

I recommend that New South Wales legislate to introduce the offence of “child destruction” relating to a criminal act causing a child, capable of being born alive to die before it has an existence independent of its mother. I have preferred the description of the offence “Killing an Unborn Child” to “Child Destruction”.


The NSW branch of the Australian Medical Association, in its submission, refers to the term “child destruction” and suggests “perhaps a less emotive term could be considered.”


The Councils for Civil Liberties suggests that in order to maintain the neutral language of the law the offence should be rephrased to “foeticide”. The law, it is submitted, should not refer to “unborn child” “because the description is neither accurate nor neutral”
. I am not persuaded by this. The Crimes Act 1900 (NSW), in section 85 presently uses the word “child” to include a child before its birth. The Criminal Code states of Queensland,
 and Western Australia,
 use the description of “Killing an Unborn Child” as does the Criminal Code of the Northern Territory.
 The description in the Criminal Code Act of Tasmania
 is “Causing the Death of a Child before Birth”.


The general offence of “Killing an Unborn Child” which I recommend, should, I consider, be supplemented to provide (by amendments to section 52A and section 52B of the Crimes Act 1900 (NSW)) for the offences of dangerous driving of a vehicle and dangerous navigation of a vessel occasioning the death of a child capable of being born alive before it has an existence independent of its mother. 

Under the existing law an accused who inflicts injuries to the foetus who is later born alive but subsequently dies from injuries, may be guilty of murder or manslaughter depending on what fault element existed at the time of the action
. This will be unaffected by the recommendations I make.

14.2
The following are policy considerations which I find acceptable leading to my recommendation above:

(i)
That the status of the foetus capable of being born alive is not merely that of a body part of its mother nor is it that of “a person” at law.  But it is a distinctive entity, the existence and value of which the law in some circumstances should recognize.  Lord Mustill in 1998 said: 

“[T]he relationship [between the pregnant woman and her foetus] was one of bond not of identity.  The mother and her foetus are two distinct organisms living symbiotically, not a single organism with two aspects. The mother’s leg was part of the mother, the foetus was not.” 

I accept this view, whilst acknowledging that some do not. For example, the Commission for Children and Young People suggested an alternative approach be adopted “without also accepting a contested model of the maternal-foetal relationship, namely that a woman and her unborn child can be regarded as two separate entities.” That “alternative approach” is that the loss of child by a criminal act be dealt with “as an aggravating factor in any offence against the mother.” This, it was suggested, could be achieved by amendment to the aggravating factors (in subsection 21A(2) of the Crimes (Sentencing Procedures) Act 1999 (NSW)) to be taken into account by a court in determining the appropriate sentence for an offence. Further by similar amendment to the circumstances of aggravation (in subsection 52A(7) of the Crimes Act 1900 (NSW)) where the death of a viable foetus was occasioned by dangerous driving within amendments to section 52A. 

This is an interesting alternative suggestion. However, on careful consideration, I consider the better view is for NSW to legislate to introduce the offences recommended hereafter in paragraphs 14.3 and 14.4.

(ii)
In Australia, England, New Zealand and Canada the foetus is only recognised as “person” in the full sense after birth.  There are strong arguments for concluding that an amendment to the law of manslaughter to include the killing of “an unborn child” would be most unwise.

(iii)

This conclusion does not preclude the creation of a special offence to punish an assailant who kills an “unborn child”.  The question then is how is such a provision(s) to be drafted?

14.3
The framing of any amendment for this purpose (if adopted) will ultimately be a matter for Parliamentary Counsel. However, the following are, I believe, basic considerations:

a. 
That it be remembered that the Queensland provision section 313 above is in a jurisdiction which has enacted a criminal code whereas the Crimes Act 1900 (NSW) is not a code. Any suggested draft in this State should use, as far as possible, the words and phrases and concepts of the Crimes Act 1900 (NSW) because that is the legislative context into which it is to be grafted. 

b. 
The suggested amendment should be in language that is consistent with that used in the Crimes Act 1900 (NSW). In particular, that it address expressly the appropriate intent that is necessary to establish murder or manslaughter.

c. 
As to whether the suggested amendment be one general provision or, whilst it be of general application, it should be supplemented by a specific provision in the case of dangerous driving, a number of factors require careful consideration. These include:

(i)
Whilst the principles to be applied in motor manslaughter are the same as those appropriate to any other situation, the position is complicated by the enactment in some jurisdictions, including New South Wales, of statutory offences of causing death by negligent driving
 or by driving in a manner dangerous to the public.

These give rise to strict liability. For example, the first 5 subparagraphs of section 52A of the Crimes Act 1900 (NSW) are:

“52A Dangerous driving: substantive matters 

(1) Dangerous driving occasioning death.

A person is guilty of the offence of dangerous driving occasioning death if the vehicle driven by the person is involved in an impact occasioning the death of another person and the driver was, at the time of the impact, driving the vehicle: 

(a) under the influence of intoxicating liquor or of a drug, or 

(b) at a speed dangerous to another person or persons, or 

(c) in a manner dangerous to another person or persons. 

A person convicted of an offence under this subsection is liable to imprisonment for 10 years. 

(2) Aggravated dangerous driving occasioning death.

A person is guilty of the offence of aggravated dangerous driving occasioning death if the person commits the offence of dangerous driving occasioning death in circumstances of aggravation. A person convicted of an offence under this subsection is liable to imprisonment for 14 years. 

(3) Dangerous driving occasioning grievous bodily harm.

A person is guilty of the offence of dangerous driving occasioning grievous bodily harm if the vehicle driven by the person is involved in an impact occasioning grievous bodily harm to another person and the driver was, at the time of the impact, driving the vehicle: 

(a) under the influence of intoxicating liquor or of a drug, or 

(b) at a speed dangerous to another person or persons, or 

(c) in a manner dangerous to another person or persons. 

A person convicted of an offence under this subsection is liable to imprisonment for 7 years. 

(4) Aggravated dangerous driving occasioning grievous bodily harm.

A person is guilty of the offence of aggravated dangerous driving occasioning grievous bodily harm if the person commits the offence of dangerous driving occasioning grievous bodily harm in circumstances of aggravation. A person convicted of an offence under this subsection is liable to imprisonment for 11 years. 

(5) When vehicle is involved in impact—generally For the purposes of this section, the circumstances in which a vehicle is involved in an impact occasioning the death of, or grievous bodily harm to, a person include if the death or harm is occasioned through any of the following: 

(a) the vehicle overturning or leaving a road while the person is being conveyed in or on that vehicle (whether as a passenger or otherwise), 

(b) an impact between any object and the vehicle while the person is being conveyed in or on that vehicle (whether as a passenger or otherwise), 

(c) an impact between the person and the vehicle, 

(d) the impact of the vehicle with another vehicle or an object in, on or near which the person is at the time of the impact, 

(e) an impact with anything on, or attached to, the vehicle, 

(f) an impact with anything that is in motion through falling from the vehicle.”

Section 52AA(4) of the Crimes Act 1900 (NSW) empowers the jury to return a verdict of guilty of dangerous driving under section 52A where a person is indicted for murder or manslaughter.

“The reason for the introduction of the Section (s 52A) is well known” wrote Owens J,

“Where death or grievous bodily harm is caused to a person by the negligent driving of a motor vehicle by another, it is a notorious fact that juries have been reluctant to convict of the serious crime of murder or of manslaughter or of doing grievous bodily harm, and the purpose of the section was to create a less grave offence, until then unknown to the law, in the hope and expectation that some check might thereby be placed upon dangerous driving.”

(ii)
The general offence, suggested in the draft amendment 14.4 should, I consider be supplemented to provide for an offence of dangerous driving occasioning the death of a child capable of being born alive before it has an existence independent of its mother
 and I so recommend.

This, possibly, could be achieved by expanding the meaning of “another person” in section 52A (1) to include such unborn child for the purposes of the section, or in such other manner as the Parliamentary Counsel may determine to be appropriate.

An alleged offender under this amended provision should, I consider exclude the pregnant woman for example, by providing “other than the woman” as a person who may be guilty of the offence. The reasons for such exclusion appear is paragraphs 14.5 and 14.11.

In the event of the enactment of an offence of “Killing an Unborn Child” as recommended in paragraph 14.4, consideration should also be given to enable the jury to bring in an alternative verdict where the jury is not satisfied that the accused is guilty of the offence charged of “Killing an Unborn Child” but is satisfied that the accused is guilty of the offence under the proposed amendment to section 52A of the Crimes Act 1900 (NSW). This would provide internal consistency with the existing section 52AA (4) of “alternative verdicts” where a person has been indicted for murder or manslaughter.

(iii)
Once that decision is made, consistency requires the enactment of provisions to deal with non-fatal injuries to the foetus where grievous bodily harm has been inflicted upon it resulting in it being born with bodily injury of a really serious kind including any permanent or serious disfigurement. I recommend that New South Wales legislate to provide for this by appropriate amendment to section 52A. I suggest this could possibly be achieved by expanding the meaning of “another person” in section 52A (3) to include such unborn child for the purposes of the section or in such other manner as the Parliamentary Counsel may determine to be appropriate.

Again I suggest the pregnant woman be excluded as an offender.

Section 52B of the Crimes Act 1900 (NSW) provides for an offence of dangerous navigation of a vessel occasioning death in parallel circumstances to the offence provided in section 52A of dangerous driving of a vehicle occasioning death. Internal statutory consistency requires that s52B be amended in the same way as recommended above in respect of section 52A.

I note that for the period July 1995 to June 2002, there were only 6 convictions in the higher courts of NSW (District or Supreme Courts) for offences under section 52B. During the same period there were 620 convictions in the higher courts for offences under s52A

14.4
I further recommend that New South Wales legislate to introduce the offence of “child destruction” where the criminal act causes the death of a child, capable of being born alive, before it has an existence independent of its mother. I have preferred the description of the offence “Killing an Unborn Child” to “child destruction.” I have previously at 14.1 accepted as sound the view of the Legal Aid Commission:

“That if an offence of child destruction is to be introduced in NSW it should be confined to the destruction of a viable foetus, that is, a child capable of being born alive.  It should be directed to those cases where the child is born dead because of acts done which would have amounted to homicide had the child died after birth.” 

My policy recommendation is that the fault element should be similar to that required to sustain a charge of murder or manslaughter if the child had survived to be born but had then died from the injuries received by the offender’s act or omission. For this purpose, I suggest the following draft amendment:

“XX Killing an Unborn Child
(1) If a woman is pregnant of a child capable of being born alive, a person, other than the woman, who: 

(a) 
by an act or omission, with intent to kill or inflict grievous bodily harm upon such child, and without lawful cause or excuse, causes such child to die before it has an existence independent of its mother,

or

(b)
 (i) by an unlawful and dangerous act carrying an appreciable risk of serious injury, or

(ii) by an act or omission which so far falls short of the standard of care required by a reasonable person that it goes beyond a civil wrong and amounts to a crime,

causes such child to die before it has an existence independent of its mother, 

shall be liable to imprisonment for X years.

(2) 
For the purposes of this section, evidence that a woman had at any material time been pregnant for a period of twenty-six weeks or more shall be prima facie proof that she was at that time pregnant of a child capable of being born alive. 

(3) 
A person is not guilty of an offence under this section in procuring a lawful miscarriage.”

14.5
Subparagraph 1(a) of the above suggested draft amendment requires the Crown to prove that the relevant act or omission was performed or omitted “with intent to kill or inflict grievous bodily harm upon such child and without lawful cause or excuse.” These fault elements mirror those for murder under section 18(1)(a) of the Crimes Act 1900 (NSW) whilst the requirement that the act or omission be “without lawful cause or excuse” reflects the similar requirement in section 18(2)(a) in respect of a charge of murder.


The AMA (NSW) through its approved Committee strongly objects to legislation introducing the offence of “child destruction”. It questions whether its introduction would render the medical practitioner and/or the patient “open to a charge of manslaughter” in various circumstances, the first two of which are:

1.
“Some immediate concerns that come to mind relate to members of the medical profession who practice foetal medicine where for example in the case of twins or multiple births to ensure the wellness of mother and delivered babies, clinical decisions are taken to surrender an embryo or foetus.

2. 
Other scenarios involve medical geneticists where a proceduralist acting on advice of a geneticist provides a termination of pregnancy.  A further concern is the provision of in-vitro fertilisation in circumstances where the surrendering of the foetus or embryo occurs as a result of complications arising post conception.”


The law of manslaughter does not apply to any such situation.  This review has expressly rejected extending manslaughter to include circumstances where an unborn child dies. This report at paragraph 13.9 says “I recommend that the Crimes Act provisions concerning manslaughter should not be amended in such a way as to allow a charge of manslaughter to be brought in circumstances where an unborn child dies.”


Where a medical practitioner acts lawfully, that is, within the existing law to terminate a pregnancy he or she does so with “lawful excuse.”

The surgeon operating within the existing law has nothing to fear from this proposed new provision: 
 

“As was made clear in R v. Stones (1956) 56 SR (NSW) 25 and R v. Cunningham (1957) 2 QB 396 and, as s5 of the Crimes Act also makes clear, crimes of malice require either intention or recklessness, each of which calls for a foresight of the consequences, in addition to the mental element required for basic intent.”

The requirement that the intentional act or omission be “without lawful cause or excuse” is consistent with that part of the definition of maliciously in section 5 of the Crimes Act 1900 (NSW) which requires the intentional act to injure some person to be “in any such case without lawful cause or excuse.”


In 1990, the Court of Criminal Appeal considered the operation of “maliciously” in section 5 of the Crimes Act 1900 (NSW). Hunt J in a judgment with which the other members of the Court agreed said: 

“On the other hand, an act done with intent to injure some person (which is one of the alternatives within the category of acts done without malice) does not by itself amount to an act done maliciously within that definition. An act done without malice but with intent to injure some person falls within that definition only if it were also done without lawful cause or excuse. That additional element is to meet the obvious case of, for example, the surgeon who necessarily (and intentionally) causes injury during an operation.” (Emphasis added.)

I address the anti-abortion laws of this state at paragraph 14.6 and note that suggested subsection 3 “ensures that the existing law of abortion is left untouched.”

I make the observations above to allay any concerns of responsible medical practitioners and relevant hospital staff. The Royal Australian and New Zealand College of Obstetricians and Gynaecologists prefaced some comments the College made to the review with the observation “firstly the College feels that the current law appears to work well in the context of obstetric practice.”


Subparagraph (1)(b)(i) of the suggested draft amendment requires the Crown to prove “an unlawful and dangerous act carrying an appreciable risk of serious injury.” The relevant law is well established that an act is dangerous if it is such that a reasonable person in the position of the accused would have realised that by that act the unborn child was being exposed to an appreciable risk of serious injury.
 


Subparagraph (1)(b)(ii) of the suggested draft amendment is descriptive of “criminal negligence.”

“Criminal Negligence” is not defined by the Crimes Act 1900 (NSW). It is, however, an expression well known to the common law in charges of manslaughter, where its use encompasses the involuntary category of manslaughter by “Criminal Negligence” which requires a direction to the jury to the following effect:

“The conduct of [the accused] merits criminal punishment only if you are satisfied not only that the [act/omission] of [the accused] fell so far short of the standard of care which a reasonable person would have exercised in the circumstances involving such a high risk that death or really serious bodily injury would follow from that act or omission, but also that right thinking members of the community would regard the degree of negligence involved in that conduct as so serious that it should be treated as criminal conduct.”


Such directions are based upon the law as stated in various appellate courts: Andrews v DPP
; People v Dunleavy
; Nydam v R
 approved by the High Court on this issue in Wilson v. The Queen
; R v Taktak
. This law is reflected in the suggested draft in subsection (1)(b)(ii).


Subsection (1) excludes the pregnant woman: “other than the woman”. The reasons for this are obvious, otherwise a woman could be prosecuted for the killing of her own viable foetus if she was criminally negligent in driving her car or perhaps taking part in some high risk activity such as rock climbing which resulted in injury to her and death of her unborn child. Such exclusion also ensures, submits the Councils for Civil Liberties “that the life of the mother and her right over her own body are not made subordinate to that of the foetus.”

14.6
It would be a mistake for anyone to think that these recommendations are in anyway involved with the abortion debate. They are not. The recommendations, if adopted, contain no relaxation of the anti-abortion laws of this State. What they do is to fortify the criminal law by providing for a substantial term of imprisonment for a criminal act killing an unborn child “capable of being born alive”. Suggested subsection 3 ensures that the existing law of abortion is left untouched.
 That law is helpfully encapsulated in the NSW Health Department Circular 2002/64 issued on 18 April 2000, entitled “Framework for Terminations of Pregnancy in New South Wales Public Hospitals”, a copy of which is in schedule 16.


The circular follows the common law pursuant to the judgment of His Honour Judge Levine in R v. Wald
 (Following the principle in R v. Davidson
) setting out the circumstances where an operation providing medical termination of a pregnancy is lawful. 


The Committee appointed by the executive of the AMA (NSW) submits: 

“Should a ‘child destruction’ provision be introduced, it is vital for all medical practitioners that these common law defences, as mentioned by Levine Ch QS, be guaranteed. The best way to ensure these safeguards is to incorporate them into the Crimes Act.” 

This is achieved with the suggested draft by subsection 3 and the requirement in subparagraph (1)(a) that the act or omission be “without lawful cause or excuse.”

There is no need to provide for an amending section dealing with an attempt to commit the suggested offence as the existing general provision of section 344A of the Crimes Act 1900 (NSW) shall apply.
14.7
Suggested subparagraph (2) provides for a prima facie evidentiary presumption that a child is “capable of being born alive” where there is a period of 26 weeks gestation. A Victorian Department of Health Services publication commented:

“Recent figures (1998) found that, at 24 weeks, the odds of survival are 58 percent, rising to 98 per cent or more by the time the baby reaches 28 to 30 weeks gestation. However, these statistics aren’t set in stone and are continually changing as improvements in neonatal care evolve.”


A leading expert intensive care physician, nominated by the Paediatric and Child Health Division of the Royal Australasian College of Physicians was interviewed for the purposes of the Review. He saw the choice of 24 weeks or 28 weeks gestation for evidentiary purposes as being a legal rather than a medical question. The Crimes Act 1900 (NSW) in the “Concealment of Birth” section 85 provides for 28 weeks of pregnancy as a critical date for that offence. The expert intensive care physician said at interview:

“It revolves around the policy issue as to whether or not you want to protect a foetus in certain circumstances. Now, whether you choose 24 or 28, if you use the situation that it's a prima facie situation rather than an individual situation, because - let me put it another way - you could argue that a 28-week foetus who has a major congenital abnormality has no chance of survival, whereas a 26-week foetus who is prima facie normal has a good chance of survival. (Emphasis added) So I think it has to come back to kind of a policy decision as to what you decide or what people decide as being the reasonable level at which you want to implement that particular legislation… The current medical position is that if you are 24 weeks or more in the appropriate circumstances and with the appropriate support there is an expectation of life, but there is no doubt that between 24 and 26 weeks there is a much higher chance of morbidity, serious morbidity, and a serious risk of mortality as compared to, say, 28 weeks. The expectation at 28 weeks would be that with modest circumstances you would expect the baby to survive, whereas that couldn't be said to be the same for a 24‑week infant. For instance, a 24-week infant born in Alice Springs in an Aboriginal settlement or something isn't going to have the same potential viability as a 24‑week foetus born at the Royal Hospital for Women in Sydney with the best perinatal care. I'm using an extreme to make the point… You could probably argue that for a 28‑weeker, but there would be an expectation that you would need fairly modest intervention in general to have a baby at 28 weeks survive normally, but at 24 weeks I guess you are looking at the highest level of intervention…So it's really a question of at what level society or the people enacting this feel comfortable in saying that the foetus has a certain status based on our best knowledge of potential viability in our current circumstances and at what stage do we give that foetus the status of having some legal protection against certain behaviours, and that's how I would see it… Neonatologists, who are at the forefront of, I guess, perinatal medicine, are very proud of their capacity to try and have survival at that sort of margin, but in most circumstances 24 weeks would be still considered in the sort of forefront of medicine rather than in the 100-per-cent-outcome situation because it depends very much on the circumstances… Whether you choose 24 weeks or 28 weeks, to me, I could argue both cases from a medical perspective, but if the issue really is that the action that you are trying to deal with here is the action of the person against a pregnant woman and the consequences thereupon to a foetus that is deemed as potentially viable, then 24 weeks is as good as 28 and vice versa. Twenty-eight is a bit neater if you want to be a purist and say that the likely outcome for a survivor, for a 28-weeker, is almost 100 per cent all other things being equal. And so, really, it's a question of whether or not you want to introduce a potential defence in evidence, or whatever, that this foetus was going to die anyway either as a result of prematurity or some other action. So I think that's a legal question. I'm just seeing that as a legal question rather than a medical question.”

A leading Histopathologist, Dr Susan Arbuckle was nominated by the Royal College of Pathologists of Australasia as its representative spokesperson. Her interview was also most informative. Dr Arbuckle thought 28 weeks was a more appropriate gestational period to raise an evidentiary presumption that the unborn child was “capable of being born alive.” As to whether the law should be altered to include an unborn child as a victim, she said: 

“I think it should probably be altered in some way but being careful as to the date of gestation at which the cut-off occurs because I think at the embryonic stage or in the second trimester it is actually not a viable foetus capable of independent existence, and even now at 26 weeks the chances of the baby surviving are very limited and usually only in a very intensive care nursery and often with very adverse outcomes. Probably 28 weeks is the earliest, and I think 28 weeks is the gestation that a lot of countries, like England, actually have used as the cut off point.” (Emphasis added).

To a question as to how a pathologist may determine whether a stillborn foetus was of sufficient maturation to have been “capable of being born alive at the time of the act which destroyed it?” Dr Arbuckle replied:

“Well, you would have to assess the degree of maturity, and the development of the lungs is extremely important at that time, so you have to work out to see what the gestation was on the scientific data that you have, so you would do it on brain development; you would do it on the development of various different organs, the stage they are at, because all organs have a set phase of development as you go through the various times; and you would also do it on foot length. It’s a fairly accurate measurement, more than, actually, body weight is. So you would do it on other weights and measurements as well and make an overall assessment, and that may be plus or minus a week or two, but that’s basically how you would go about assessing gestation, and you take that into account with any other evidence that you have as to when the last menstrual period was and also if there had been an ultrasound done at some stage.”

She also noted that with the advances of modern medicine: 

“…we’ve taken it back so we easily keep a 28 weeker alive, and also now some of the 26 weekers and occasionally the 24 weeker. I’d dispute the 54 percent of 24 weeks. Whether that’s the 24 weeks that actually makes it to the nursery rather than 24 weeks that don’t make it there, I’m just not quite sure. It seems a very high figure to me, but I may be completely wrong. You would have to ask the neonatologists about that.” (Emphasis added).

Be it 24 weeks, 26 weeks or 28 weeks, the period is not determinative for the offence but is prima facie evidence which may be dispelled by medical evidence. For this reason, I have suggested the period of 26 weeks in subsection (2) giving rise to the prima facie presumption that the child is “capable of being born alive.”

I make the same suggestion for the amendments to sections 52A and 52B of the Crimes Act 1900 (NSW) referred to in paragraph 14.3 above.

14.8
A foetus is “capable of being born alive” if it has reached a state of development where it is capable, if born, of living independently of its mother. This issue will usually be resolved on medical evidence. 


In England in 1991 Brooke J considered a child to be born alive:

“If, after birth, it exists as a living child, that is to say, breathing and living by reason of its breathing through its own lungs alone, without deriving any of its living or power of living by or through any connection with its mother…Once the foetus has reached a state of development in the womb that it is capable, if born, of possessing those attributes, it is capable of being born alive…”

14.9
I recommend above at 14.4 that:

“New South Wales legislate to introduce the offence of ‘child destruction’ where the criminal act causes the death of a child, capable of being born alive, before it has an existence independent of its mother.” (Emphasis added).


It may be thought that such recommendation would leave a lacuna in the law where a criminal act causes the death of a child not capable of being born alive. 

It must be remembered that the death of an unborn child may, at present be taken into account as an aggravating factor in sentencing an offender for a criminal act against a woman which causes the death of her unborn child. The introduction of an offence of “Killing an Unborn Child” to be applied in a situation where a criminal act causes the death of a child capable of being born alive would not preclude the death of a non-viable foetus being taken into account in sentencing an offender for a crime committed against the pregnant woman.

Under section 21A of the Crimes (Sentencing Procedure) Act 1999 (NSW) the court is required to take into account, as an aggravating feature “the injury, emotional harm, loss or damage caused by the offence”
 and any vulnerability of the victim
. These two subsections would seem to apply if the offence resulted in the death of an unborn child where the pregnant woman is the victim of the offence.

Section 21A(1) makes clear that the list of aggravating factors in section 21A(2) is not exhaustive, and the common law still applies. At common law, a Judge is entitled to have regard to the harm of the crime on the victim.
 In Siganto v. R
 the High Court held that it is an “undoubted position that a sentencing Judge is entitled to have regard to the harm done to the victim by the commission of the crime.”

In R v. Henry
 it was stated that: 

“Plainly the actual impact in each particular case will vary and, appropriately, cause variations in the sentence imposed. This is not a manifestation of inconsistency. Rather, it represents the consistent application of a principle which varies in its import according to the circumstances.”

Taking the death of a non-viable unborn child into account as an aggravating factor in sentencing an offender for a crime committed against the mother would not offend the principle laid down in R v. De Simoni.
 The principle is that in sentencing, circumstances of aggravation warranting a conviction for a more serious offence must not be taken into account. 

If the crime resulted in the death of a non-viable foetus, that circumstance would not amount to a circumstance of aggravation warranting conviction for a more serious offence, as a charge of “Killing an Unborn Child” would not be available in these circumstances. Hence, the principle laid down in R v. De Simoni
 would not be offended.

14.10
At paragragph 6.6 above I note 

“The second term of Manslaughter and Unborn Children was added following public discussion of an act of criminal road rage (i.e. ramming another car into a pole), by which act a seven month pregnant woman passenger suffered very serious injuries and her unborn child was killed. The offender could not be charged with manslaughter of the unborn child under the existing law of New South Wales.”


The offender, Mr Michael Harrigan, fled the scene of the accident and concocted a story about the theft of his vehicle. He was later charged with two charges to which he pleaded guilty:

(i)
A charge under section 52A of the Crimes Act 1900 (NSW) of dangerous driving occasioning grievous bodily harm to Renee Shields, the pregnant passenger of the other vehicle. An offence carrying a maximum penalty of seven years imprisonment.

(ii)
A charge under section 319 of the Crimes Act 1900 (NSW) of doing an act with the intention of perverting the course of justice. An offence carrying a maximum penalty of fourteen years imprisonment.

On the 27th February 2003 at the Parramatta District Court, Mr Harrigan was sentenced by Judge Tupman to a fixed term of 18 months on the charge of perverting the course of justice. On the dangerous driving charge the learned Judge sentenced Mr Harrigan to four years and nine months to be fully accumulated to the expiration of the fixed term. Her Honour set a non-parole period of three years and three months for the dangerous driving charge to commence at the expiration of the sentence for perverting the course of justice.

Judge Tupman in her remarks on sentence said:

“What must be made very clear however, in this particular sentence, taking all of that into account is that I am called on only to sentence Mr Harrigan for the offences with which he has been charged and to which he has pleaded guilty. Mr Harrigan is not charged with dangerous driving causing death. It is clear from some of the comments made in a victim impact statement that there are those involved with the victim Miss Shields, who believe that this is not appropriate and that the prisoner Mr Harrigan should be punished for causing the death of Miss Shields’ unborn child. Whilst their grief and views must be acknowledged and may well be understood, the fact is that I cannot and do not sentence Mr Harrigan for an offence of dangerous driving causing death. He is not charged with that offence, nor could he be on the current state of the law. I must certainly take into account the serious consequences to Miss Shields in terms of assessing the severity of the offence but I would be in error if I sentenced him for something with which he is not charged or took that into account impermissibly. Equally, I would be in error if I sought to impose a more onerous sentence in relation to the charge of perverting the course of justice than its facts would otherwise call for in some sort of an attempt to take into account impermissibly the death of Miss Shields’ unborn child. The law does not permit me to do so, it would be an error if I did, and I must add that the Crown has neither directly nor indirectly asserted that I should adopt such a course.”

The offender there referred to would be liable to be charged under the suggested offence amendment to section 52A of the Crimes Act 1900 (NSW) if it had been passed into legislation before the offence was committed. It would not be necessary for the Crown to establish that the offender knew that the woman was bearing a child, nor indeed that any occupant of the car he rammed was female.

14.11
The suggested draft amendment in Paragraph 14.4 above excludes the pregnant woman as a person who may commit the offence.
 This is consistent with several submissions, among which is the following from the Legal Aid Commission:

“The Legal Aid Commission is of the view that if gross negligence is introduced as a fault element sufficient to establish child destruction, the fault element ought not to apply to prospective mothers.  Such a law would be too invasive and as such extend beyond the limits of the criminal law.  Further, in many cases pregnant women may be unaware or incapable of knowing what activities will endanger their foetus.”

14.12
Having made a policy decision to recommend that New South Wales should legislate to introduce the offence of “Killing an Unborn Child” relating to a criminal act, causing a child, capable of being born alive, to die before it has an existence independent of its mother, a further question arises. It is this, should supplementary amendment also be made to provide for an offence where such criminal act does not result in the death of a child capable of being born alive before it has an existence independent of its mother but in the birth of a child who has sustained serious and permanent damage.

14.13
In paragraph 14.3 above, I have addressed this question where the criminal act involved is dangerous driving within section 52A of the Crimes Act 1900 (NSW).  Section 52A (3) already provides for the offence of dangerous driving occasioning grievous bodily harm to a passenger. I concluded that internal consistency required enactment of provisions to deal with non-fatal injuries to the foetus where grievous bodily harm has been inflicted on it resulting in it being born with bodily injury of a really serious kind including any permanent or serious disfigurement. That consideration was made in the field of statutory strict liability in the case of dangerous driving.

14.14
The terms of reference do not give notice that the review may consider and advise on amendments to the Crimes Act 1900 (NSW) outside those offences occasioning the death of the unborn child.


One submission, namely from the St Thomas Moore Society, did include:

“That the Crimes Act 1900 should be amended to allow criminal charges to be brought in circumstances where a person causes an unborn child to die, or causes grievous bodily harm to an unborn child or transmits a serious disease to an unborn child.” (Emphasis added.)


However other comprehensive submissions did not address this non-fatal area, no doubt because the Terms of Reference did not call for it.

14.15
Any new offence for such non-fatal consequences to the foetus, would raise contentious considerations as to when, in the period of gestation, the offending act is required to occur and with what knowledge by the offender of the woman’s pregnancy.

14.16
These ancillary matters are not required to be addressed by the Review’s Terms of Reference. Nor has the public been given notice that the Review may consider and advise on such amendments.

14.17
The government may consider such ancillary matters are appropriate for consideration by a body such as the NSW Law Reform Commission at a later stage.

14B.
WHETHER IT WOULD BE NECESSARY TO ESTABLISH THAT THE OFFENDER KNEW THAT THE MOTHER WAS BEARING A CHILD.

14.18
This question does not apply to the suggested amendments to sections 52A and 52B of the Crimes Act 1900 (NSW) dealing with dangerous driving of a vehicle or dangerous navigation of a vessel occasioning the death of a child capable of being born alive before it had an existence independent of its mother. Those offences in sections 52A and 52B are offences of strict liability. They presently encompass, for example, the death of a child who may be lying on the back seat of another vehicle and whose presence is unknown to the offender. 


So too, under the suggested amendments to sections 52A and 52B they shall encompass the death of an unborn child of a woman in a late stage of pregnancy although the pregnancy of the woman (or even her existence, for example, in another vehicle) is unknown to the offender. 

14.19
The question is required to be answered in respect of the suggested offence of killing an unborn child in paragraph 14.4. A number of submissions suggest that such an offence should require the Crown to establish the offender knew of the woman’s pregnancy. For example, the Law Society’s Criminal Law Committee’s Submission includes: 

“Having given further consideration to the law in other jurisdictions and to the circumstances that have prompted change to those laws, the Criminal Law Committee has reached the view that a specific offence may be warranted for circumstances where an assailant has a specific intent to unlawfully harm a foetus capable of being born alive.

In the absence of intent, it is the Committee’s view that a foetus should be treated as part of the mother, and to punish the assailant who causes the foetus to die or suffer grievous bodily harm as a matter of aggravation of an assault upon the mother.”

The Committee notes the debate in the Queensland Parliament in 1997 when the Bill for the proposed introduction of section 313(2) of the code applying “in cases where the unborn child was capable of living outside the womb” was altered to apply “at any stage of pregnancy.” It added “The Criminal Law Committee does not support the Queensland approach.”

Strong submissions have been received that the offender “must have known that the woman was bearing a child”
 and that the prosecution must prove that the accused knew that the woman was pregnant in any such offence.
 

The Councils for Civil Liberties submitted:

“Any offence relating to harm of a foetus must involve knowledge on the part of the accused that the foetus exists. To hold a person criminally liable for conduct that they might very well have altered, had they been in full possession of the facts, is harsh in the extreme.

There is a big difference in terms of moral culpability between a person who holds a knife to a pregnant woman’s stomach and says ‘I’m going to kill your baby’, and the person who substantially contributes to the loss of a foetus by inadvertently knocking over a pregnant woman whom they never realised was pregnant in the first place.

The Councils believe that the prosecution must prove that the accused knew that the mother was pregnant in any such offence.”

The Women’s Legal Resource Centre opposed “the introduction of an offence of Child Destruction on the grounds that it assumes an incorrect legal position in relation to the foetus.” But the Centre added that if the Government were to introduce such an offence “intent must be established so the Crown would be required to prove that an offender knew the woman was pregnant.”


The requirement that the offender knew the woman to be pregnant of a child was also supported by a Deputy Senior Crown Prosecutor.
 


On the other hand, another submission
 included the following:

“It would seem irrelevant that an offender knows that a mother is pregnant. If I throw a piano off a building in an angry rage and it kills a pedestrian below, Do I really have an argument in saying that ‘I didn’t know the path was carrying pedestrians?’ I would hope not.”


Assume the act of the piano thrower in the above example kills the viable unborn child of a pregnant woman passing below on a public pathway. 

Another example may be of an offender discharging a firearm into shrubbery on a public golf course without heed of any unseen persons who may be in the line of fire behind the shrubbery. Assume again that the act of the offender kills the viable unborn child of a pregnant woman in the line of fire behind the shrubbery.


In the above examples an offence could not be established under subsection (1)(a) of the suggested draft amendment in paragraph 14.4, because a charge of such intent would require knowledge by the offender of the fact of the woman’s pregnancy, although not the stage of the pregnancy. 


However each of the above examples would enable charges to be laid; under subsection (1)(b)(i) of the suggested draft “by an unlawful and dangerous act carrying an appreciable risk of serious injury” in the case of discharge of the firearm; and under clause (1)(b)(ii) of the suggested draft in the case of throwing a piano from a building onto a public pathway.


The act, of discharging a firearm into shrubbery in a public golf course, could establish an unlawful act. Whether it was also dangerous would be for the jury to determine. The Crown does not have to establish that the act of the accused was done with any particular intention to injure. The offence is complete even if no injury was intended by the accused and even if the accused had not realised that he/she was exposing the unborn child of the pregnant woman to such a risk of injury. The question is whether a reasonable person in the position of the accused would have realised that he/she was exposing the unborn child of a pregnant woman who may be in the line of fire to an appreciable risk of serious injury.

Subsection (1)(b)(ii) of the suggested offence in paragraph 14.4 is the legal description of criminal negligence.

The offender charged with such offence would, in many instances, have knowledge of the woman’s pregnancy but there are cases where such knowledge would not be necessary. There must be a personal legal duty of such a nature that the natural and ordinary consequences of a breach of that duty is a danger to life.
 


In the case of the piano thrower, the four elements which the Crown must establish beyond reasonable doubt to justify a jury returning a verdict of guilty are:

1.
that the accused had a duty of care to the viable unborn child of the pregnant woman. As to a duty of care, every person owes a duty to so conduct himself that he will not cause injury to another person in circumstances where a reasonable person in his position would have foreseen a risk of injury from such conduct to that other person. I consider that a person throwing “a piano off a building in an angry rage” onto a public pathway below would owe such a duty to all persons on the public pathway including to any pregnant woman and to any viable unborn child such woman may be carrying irrespective of the offender’s knowledge of the woman’s pregnancy.

It seems to me that the child, “capable of being born alive” although unborn was an entity which the law would recognise (or certainly should recognise)
 as a distinctive entity who, although not yet a human being, could possibly suffer harm as a result of negligence. In my view this is one of the circumstances in which this distinctive entity deserves legal recognition. 

The enactment of the proposed amendment introducing the offence of “Killing an Unborn Child” would, I consider, imply that a child “capable of being born alive” is a distinct entity to whom such a legal duty may be owed for the purpose of the suggested section (1)(b)(ii). If it were not to be implied, I would suggest that the legislation provide expressly for it.

2. 
That the accused was negligent in that by his act he was in breach of that duty of care in throwing a very heavy object (the piano) from a building onto a public pathway below. 

3. 
That such act of the accused – 

(i) 
Fell so far short of the standard of care which a reasonable person would have exercised in the circumstances, and

(ii) Involved such a high risk that death or really serious bodily injury would follow that the act merits criminal punishment.

4.
That such act of the accused caused the child, capable of being born alive, to die before it had an existence independent of its mother. 

Another example of a situation in which a breach of the duty of care could lead to criminal responsibility is where the accused has assumed a contractual duty of care (such as the railway employee whose duty it is to close the gates at a level crossing when a train approaches). There would, it seems to me, be no requirement in such a case for the Crown to establish the alleged offender “knew that the mother was bearing a child.” Again, the child, “capable of being born alive” although unborn was an entity which the law would recognise (or certainly should recognise) as a distinctive entity who, although not yet a human being, could possibly suffer harm as a result of negligence in failing to close the gates. In such a case, knowledge of the woman’s pregnancy would not be required.

The suggested amendment could, of course, be drafted with a subclause such as “it is a requirement of this section that a person knew the woman to be pregnant of a child.” Having reflected upon the question I consider such a universal requirement is unjustified.

I answer the question seeking my advice “whether it would be necessary to establish that an offender knew that the mother was bearing a child” as follows: - if the proposed amendments in paragraph 14.3 and 14.4 above be adopted then:

(i) 
In the case of dangerous driving (and dangerous navigation) occasioning the death of a child, “capable of being born alive”, before it has an existence independent of its mother (as in the suggested amendments to sections 52A and 52B of the Crimes Act 1900 (NSW)) it would not “be necessary to establish that the offender knew that the mother was bearing a child.”

(ii) 
In the case of a criminal act causing a child capable of being born alive to die before it has an existence independent of its mother (as in the suggested amendment in paragraph 14.4 above) it would, in general, be necessary for the Crown to establish that an offender knew the woman was bearing a child, for example where the act is done with the requisite intent without lawful excuse. There can however be acts, which are unlawful and dangerous, or acts or omissions of criminal negligence, which would fall within the provision where the offender only knows that it is possible that a pregnant woman may be injured.

Paragraph 14.9 explains how the death of a non-viable unborn child may be taken into account as an aggravating factor in sentencing an offender for a crime committed against the pregnant woman. Likewise the sentencing judge is entitled to take into account the harm done to the pregnant woman victim by the killing of her unborn child at any stage of its development, if the offender lacks the knowledge (where required) of her pregnancy.

15. 
SUMMARY OF THE REVIEW’S RESPONSES TO THE TERMS OF REFERENCE.

I address below each of the Terms of Reference with a very short summary of the Review’s relevant response. 

Manslaughter Generally

15.1 
The principal question to be considered in the review is whether the Crimes Act 1900 should be amended to include a structured scheme of manslaughter offences and penalties.

Response: No, it should not be so amended. This response was supported by the overwhelming majority of comprehensive contributions (see eg paragraphs 10.33 and 11.5 to 11.9)
15.2
 Specifically, the Government seeks advice as to whether there should be different grades of manslaughter offences with standard non-parole periods to reflect the different circumstances and culpability involved.

Response: I advise there should not be. Again, this response was overwhelmingly supported. (See eg paragraphs 11.5, 11.7 and 11.8)

15.3
This will involve consideration of the feasibility of creating statutory definition(s) of categories of manslaughter.

Response: after careful consideration it was not considered feasible (in the sense of reasonably practicable for the purposes of the criminal law) to create “statutory definitions of the categories of manslaughter” for inclusion in “a structured scheme of manslaughter offences and penalties.” Again, this response was overwhelmingly supported (see Part 11).

15.4 
The review will examine the relevant provisions of the Crimes Act 1900 and the common law concerning manslaughter.  The review will have regard to any recent domestic and/or international developments in the law of manslaughter that may inform its deliberations.   

Response: One important area considered was the role of the partial defences which may reduce murder to manslaughter, and whether such partial defences should be abolished or retained.

The terms of reference did not disclose to the public that recommendations may be made on the retention or abolition of these partial defences, so I deferred dealing with them. I noted that the Victorian Law Reform Commission has a major project well under way on this very issue. Professor Marcia Neave, AO the Chairperson of the V.L.R.C. assures me that the Commission will publish its report by the end of the year. I suggest that further consideration for the retention, abolition, or alteration of the partial defences be deferred until the report of the VLRC is available.

However, some of the submissions did raise questions about the partial defences. I have dealt with these at some length in Part 10 of the report, incorporating research material and expressing my own reservations about any proposal to abolish such defences and leave it to the Judges to take such matters into account when sentencing (See eg paragraphs 10.22 and 10.23)

Manslaughter and Unborn Children

15.5 
The review is to include an examination of whether the Crimes Act provisions concerning manslaughter should be amended in such a way as to allow a charge of manslaughter to be brought in circumstances where an unborn child dies.  

Response: No, the provisions of the Crimes Act 1900 should not be so amended. I set out my reasons at some length. My view was generally, but not universally, supported by the submissions received. New South Wales will accordingly remain in step with the other States and Territories in Australia. England, Scotland, Wales, New Zealand and Canada also exclude the death of the unborn child from the law of homicide.

15.6
The examination of this question will involve an assessment of the operation and effect of section 20 of the Crimes Act, concerning child murder, and the adequacy of that provision.

Response: Section 20 is the statutory provision for child murder. The common law position which applies to child manslaughter is very similar. I do not recommend any change of substance, but I do recommend the opportunity be taken to adopt the definitional recommendations of the MCCOC for the persons against whom the present “Homicide” offences may be committed and of “birth” and “death” which are, I think, helpful (see paragraph 13.2, 13.5 and 13.6). Again, New South Wales will thereby remain in step with the other States and Territories in Australia.

15.7
Such review is to include, but not be restricted to, consideration of the following questions:

(i) 
whether it would be necessary to establish that an offender knew that the mother was bearing a child; and,

(ii) 
whether NSW should legislate to introduce the offence of “child destruction”.

15.8
Response re Question (i) above: My policy recommendation (in proposing that NSW legislate to establish a general offence of “Killing an Unborn Child” capable of being born alive) at paragraph 14.4 is “that the fault element should be similar to that required to sustain a charge of murder or manslaughter if the child had survived to be born but had then died from the injuries received by the offender’s act or omission.” I suggest a draft whilst recognising that it will ultimately be a matter for Parliamentary Counsel to undertake the detailed drafting following the decision of Cabinet and in the light of such proposals as are finally approved.

In paragraph 14.3 I suggest amendments to s 52A (dangerous driving of a vehicle) and s 52B (dangerous navigation of a vessel) of the Crimes Act 1900. These give rise to strict liability. 

At 14.19 I note that if the amendments as suggested in 14.3 and 14.4 (establishing a general offence of “Killing an Unborn Child”) be adopted then:

“(i) In the case of dangerous driving (and dangerous navigation) occasioning the death of a child, “capable of being born alive”, before it has an existence independent of its mother (as in the suggested amendments to ss 52A and 52B of the Crimes Act 1900) it would not “be necessary to establish that the offender knew that the mother was bearing a child.”

(ii) 
In the case of a criminal act causing a child capable of being born alive to die before it has an existence independent of its mother (as in the suggested amendment in paragraph 14.4 above) it would, in general, be necessary for the Crown to establish that an offender knew the woman was bearing a child, for example where the act is done with the requisite intent without lawful excuse. There can however be acts, which are unlawful and dangerous, or acts or omissions of criminal negligence, which would fall within the provision where the offender only knows that it is possible that a pregnant woman may be injured.” (See examples in paragraph 14.18)

In paragraph 14.9 I explain how the death of a non-viable unborn child may be taken into account as an aggravating factor in sentencing an offender for a crime committed against the pregnant woman. Likewise the sentencing judge is entitled to take into account the harm done to the pregnant woman victim by the killing of her unborn child at any stage of its development, if the offender lacks knowledge (where required) of her pregnancy.”

15.9
Response re Question (ii) above: I address this question “whether NSW should legislate to introduce the offence of ‘Child Destruction’?” in paragraph 14.4 as follows:

“I further recommend that New South Wales legislate to introduce the offence of “child destruction” where the criminal act causes the death of a child, capable of being born alive, before it has an existence independent of its mother. I have preferred the description of the offence “Killing an Unborn Child” to “Child Destruction.” I have previously at 14.1 accepted as sound the view of the Legal Aid Commission “that if an offence of child destruction is to be introduced in NSW it should be confined to the destruction of a viable foetus, that is, a child capable of being born alive.  It should be directed to those cases where the child is born dead because of acts done which would have amounted to homicide had the child died after birth.” My policy recommendation is that the fault element should be similar to that required to sustain a charge of murder or manslaughter if the child had survived to be born but had then died from the injuries received by the offender’s act or omission. For this purpose, I suggest the following draft amendment:

“XX Killing an Unborn Child

(1)
 If a woman is pregnant of a child capable of being born alive, a person, other than the woman, who: 

(a) 
by an act or omission, with intent to kill or inflict grievous bodily harm upon such child, and without lawful cause or excuse, causes such child to die before it has an existence independent of its mother,

or

(b)
 (i) by an unlawful and dangerous act carrying an appreciable risk of serious injury, or

(ii) by an act or omission which so far falls short of the standard of care required by a reasonable person that it goes beyond a civil wrong and amounts to a crime,

causes such child to die before it has an existence independent of its mother, 

shall be liable to imprisonment for X years.

(2) 
For the purposes of this section, evidence that a woman had at any material time been pregnant for a period of twenty-six weeks or more shall be prima facie proof that she was at that time pregnant of a child capable of being born alive. 

(3) 
A person is not guilty of an offence under this section in procuring a lawful miscarriage.”

In Paragraph 14.5 I note that the surgeon operating within the existing law has nothing to fear from the proposed amendments. I also note in this paragraph and in paragraph 14.11 the reasons for excluding the pregnant mother as a possible offender under the new provision. The pregnant mother may, of course, be charged under the existing s 82 of the Crimes Act should she unlawfully use any means with “intent to procure a miscarriage”. 

In paragraph 14.6 I note that the recommendations leave the existing law of abortion untouched. 

In Paragraph 14.18 I refer to the debate in the Queensland parliament in 1997 when the Bill for the proposed introduction of s 313(2) of the code applying “in cases where the unborn child was capable of living outside the womb” was altered to apply “at any stage of pregnancy”. I firmly consider the better view to be that of the Queensland Criminal Code Advisory Working Group (AWG) which argued that the offence of Killing an Unborn Child be limited to the viable foetus, that is, the child “capable of being born alive.” These reasons are in paragraphs 13.13, 13.15 and 13.16 of the Report.

In paragraph 14.7 I explain the subparagraph (2) of the suggested amendment which provides for a prima facie evidentiary presumption that a child is “capable of being born alive” where there is a period of 26 weeks gestation.

In paragraph 14.9 I refer to the case where the criminal act causes the death of a child at an earlier stage of its development when it is not capable of being born alive. I explain how the death of such child may be taken into account as an aggravating factor in sentencing an offender for a crime committed against the pregnant woman. 

In paragraphs 14.12 to 14.17 I explain why my recommendation is confined to the death of the unborn child and is not extended to provide for an offence should the child be born with bodily injury of a really serious kind including any permanent or serious disfigurement. In the case of the amendments to s 52A and 52B the recommendations do extend to the child surviving with grievous bodily harm because to do so is internally consistent with those sections making similar provisions for other passengers in the vehicle (or vessel).


Mervyn D. Finlay


April 2003
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