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1 INTRODUCTION
1.1   What is a Regulatory Impact Statement (RIS) ?

The Subordinate Legislation Act provides for Regulations to have a limited life so that their relevance and continued effectiveness can be assessed. In most cases Regulations are automatically repealed 5 years after they are made. 

When a Regulation is due for repeal the responsible agency must review the Regulation, its social and economic impacts and the need for the Regulation, and make a decision about whether the Regulation should be remade. 

The results of this review must be published in a Regulatory Impact Statement (RIS) and submissions are invited from the public. The Subordinate Legislation Act 1989 does not require a RIS to be prepared where the regulation deals with matters that are machinery in nature, or it is not likely to impose an appreciable burden, cost or disadvantage on any sector of the public.

If a Regulation is not remade (with or without amendment) it will lapse. 

1.2   The Land and Environment Court Regulation and RIS 2005

The Land and Environment Court Regulation 2000 (“the existing Regulation”) sets out the fees that are payable in respect of the business of the Land and Environment Court, and makes provision for the postponement or waiver of fees in the case of legally assisted persons.  

The existing Regulation is due for staged repeal on 1 September 2005 and will lapse if it is not remade. 

This Regulatory Impact Statement (RIS) proposes that the Regulation be remade under the regulation making power of the Land and Environment Court Act 1979.  The proposed Land and Environment Court Regulation 2005 differs from the existing Regulation only in that the fees payable would rise slightly to reflect movement in the Consumer Price Index.

This Regulatory Impact Statement (RIS) considers:

· the objectives of the proposed Regulation;

· the rationale for charging fees, and the respective contribution of users of the Court and taxpayers to the operation of the Court; 

· the options for remaking the Regulation – namely; allowing the Regulation to lapse; remaking the existing Regulation with minor modification to the fees payable (the preferred option); and remaking the existing Regulation without amendment; and 

· an assessment of the economic and social costs and benefits of the proposed Regulation and alternative options. 

1.3   Submissions

Submissions about the proposed Regulation can be made to:

The Director

Legislation and Policy Division

Attorney General’s Department

GPO Box 6

SYDNEY    2001, 

or by email to Kate_Horrocks@agd.nsw.gov.au 

The closing date for submissions is Saturday 18 June 2005.

1.4 Additional Information

Copies of this RIS and the proposed Regulation are available from the Attorney General’s Department’s website at www.lawlink.nsw.gov.au/lpd or by telephoning (02) 9228 8028.
Copies of the Land and Environment Court Act 1979 and the Land and Environment Court Regulation 2000 are available online at www.legislation.nsw.gov.au.

1.5 Consultation

During the initial drafting of the Land and Environment Court Regulation 2005 consultation occurred with officers of the Land and Environment Court and the Attorney General’s Department.  

In accordance with section 5(2) of the Subordinate Legislation Act 1989 the proposed Regulation is to be advertised in the Government Gazette and the Sydney Morning Herald. In addition, this RIS and the draft Regulation will be circulated to bodies with an identifiable interest in the proposed Regulation, including:

The Honourable Justice P D McClellan, Chief Judge of the Land and Environment Court;
New South Wales Bar Association;

Law Society of New South Wales;

Environment Protection Authority;

Environmental Defender’s Office;
Environment and Planning Law Association;

Department of Environment and Conservation;

Department of Infrastructure, Planning and Natural Resources;

Department of Local Government;

Department of Housing;

Local Government and Shires Association.

Property Council of New South Wales;

Total Environment Centre;

Urban Development Institute of Australia; and

Royal Australian Planning Institute (NSW Division).

2 BACKGROUND
2.1  The Land and Environment Court

The Land and Environment Court is a superior court of record, with rank and status equivalent to the Supreme Court in the hierarchy of courts in New South Wales. The Court has jurisdiction to deal with development applications, building applications, land valuation and compensation for acquisition matters, civil enforcement for environmental planning and protection matters, summary enforcement for environmental planning and protection matters, and appeals from the Local Court in relation to convictions for environmental offences. The Land and Environment Court is basically concerned with public law – that is, citizens enforcing their rights against governmental authorities. It is not generally concerned with private rights – that is, the claims of citizens against each other.

The jurisdiction of the Court is set out in sections 16 to 21A of the Land and Environment Court Act.  The Court's jurisdiction is divided into seven classes:

· Class 1: Environmental planning and protection appeals (development appeals). Most Class 1 matters are appeals against refusals of local councils to grant development consent (69% in 2004). Class 1 also includes appeals to amend development consents and appeals against council enforcement notices. 
· Class 2: Local government and miscellaneous appeals (building appeals), including those against orders (such as demolition orders).
· Class 3: Miscellaneous appeals, including resumption matters, objections to land valuation and rating appeals, and some Aboriginal land rights matters. Class 3 matters consist mainly of appeals against land valuations made by the Valuer-General and applications for compensation for resumption of land. 
· Class 4: Civil enforcement, including judicial review of decisions of consent authorities on administrative grounds, enforcement of council orders, breach of development consents, and applications for relief when development has been performed without council consent.
· Class 5: Criminal enforcement: the Court exercises summary criminal jurisdiction in the prosecution of pollution offences and various breaches of environmental and planning laws.
· Classes 6 and 7: The Court hears appeals from convictions for environmental offences in the Local Court.
While the Court has a varied jurisdiction involving appellate matters, judicial review, civil enforcement and summary enforcement, Class 1 registrations dominate the Court's workload, accounting for over 69% of registrations in 2004. 
2.2 Recent improvements in the performance of the Land and Environment Court

The Land and Environment Court has, since its establishment, been committed to timely and efficient management of its cases.  Its rules and procedures reflect a commitment to streamlining processes and minimising delay and cost.  

The Court continues to promote all forms of alternative dispute resolution including mediation. Part 5A of the of the Land and Environment Court Act enables the Court to refer matters to mediation, with the agreement of the parties, in classes 1, 2, 3 and 4 matters. During 2003 and 2004, though the number of matters referred to Court mediation was relatively small, settlement rates of 50% and 57% respectively were achieved in those matters referred to a Court-appointed mediation conference. In cases that are not settled, mediation can often substantially narrow the issues in dispute, resulting in reduced hearing times. 

In April 2000 the Attorney General established a Working Party chaired by the Hon J S Cripps, QC, which examined the way in which development applications are reviewed by the Court and the potential for greater use of alternative dispute resolution procedures. The Working Party submitted its report, containing 37 recommendations, in September 2001. 

The Land and Environment Court Amendment Bill implemented a number of the reforms arising from that report. It provided, amongst other changes, for two new procedures for dealing with appeals relating to development applications brought under s. 97 of the EPA Act. The first is an on-site conference procedure, largely for minor extensions and new homes.  The second is an option to convene a panel to hear certain substantial matters with a higher monetary value or involving public interest elements.

A new practice direction, issued in March 2004, introduced a number of further changes to court procedures, with the aim of increasing the efficiency of the merit review process, minimising cost, and enhancing accessibility of court decisions. These changes included: case management; on-site hearings on the first day of Class 1 hearings; the appointment of expert witnesses by the court where appropriate; more control by Commissioners over cross-examination; the award of costs on appeal where this is ‘fair and reasonable’ (as opposed to only in ‘exceptional circumstances’ as was previously the case); and the publication of decisions on the Internet. 

The number of matters registered in the Court is subject to a variety of factors including changing legislation, the introduction of new planning instruments and changes in the economy. The total number of matters registered in the Court between 2000 and 2004 across all classes of the Court’s jurisdiction remained relatively steady. . Registration figures in 2005 (to April) have indicated a drop in the number of registrations particularly in classes 1, 4 and 5 of the Court’s jurisdiction. The drop in registrations is due to economic circumstances and other factors, however this situation may change in response to an improvement in the property market.

In Class 1 matters, which account for the bulk of the Court’s work, registrations followed the general pattern, with relatively steady numbers between 2000 (1254 registrations out of a total of 1774 registrations – 71%) and 2004 (1211 registrations out of a total of 1755 registrations – 69%). In class 3 matters, soaring land values and a number of significant infrastructure projects in the Sydney region saw a 40% rise in the number of new matters registered in 2003 and a further 19% rise in the number of new matters registered in 2004.
The Court has improved median disposal times for all matters. In 2003, 95% of all matters in classes 1, 2 and 3 were disposed in 12 months; and 95% of all matters in classes 4, 5 and 6 were disposed in 15 months. The Court’s revised case management strategy resulted in a 30% decrease in 2003 in the number of class 1 matters pending for more than six months. Two new Commissioners were appointed in 2002. 

2.3 The basis for charging court fees

The Attorney General’s Department has reviewed court fees, examining the relationship between court fees and the cost to government of providing the court system, in order to determine what approach it should adopt to charging litigants for the provision of court services. 

The principles that inform the approach of the Department to setting court fees in civil jurisdictions are summarised below:

· fees should be simple to administer;

· fees should bear some relationship to the service provided, with incentives to use alternative dispute resolution (“ADR”);

· fees should be able to be waived, postponed or reduced where they would cause hardship, for matters which are handled on a pro bono basis, and other matters where public interest considerations prevail; and

· transcripts of proceedings should be equally available to all parties.

2.4 The rationale for charging fees in the Land and Environment Court 

The State is committed to providing the best possible justice system to all members of the community, and recognises that providing an accessible, affordable, and impartial means for the resolution of disputes is one of its core functions. 

The State accepts its responsibility to provide access to justice for citizens at a reasonable cost, and has not adopted a user-pays approach across the court system. The courts exist both to state the law for the benefit of the community as a whole and to determine the rights of litigants. Like most other Government funded services, the civil courts provide a mixture of private and public benefits, and the State recognises the need to allocate costs fairly between taxpayers and the litigants who use the Court.

The Productivity Commission’s 2005 report on Government Services found that in 2003/04, the State bore approximately half the civil court costs in New South Wales.  The remainder of the costs were recovered through court fees.

The prescribed schedule of fees set out in the Land and Environment Court Regulation ensures that litigants who bring proceedings in the Court contribute, in a fair and equitable manner, a portion of the total cost associated with determining those proceedings. The Regulation also provides for consistency in the amounts litigants are required to pay for services they receive, which ensures that similar litigants bringing similar proceedings in the Court contribute the same amounts. 

However, the power given to the Registrar of the Land and Environment Court to postpone, waive or remit fees, as set out in more detail below at 2.5, ensures that impecunious litigants are not denied access to the Court because they cannot afford to pay a filing fee. 

The cost of running the Land and Environment Court in the 2003/04 financial year was $9,601 million. The amount of revenue received from the payment of fees amounted to $2,330 million. The revenue derived from fees represents approximately 24% of the total cost of running the Court. 
2.5 The land and Environment Court Regulation 2000

Fee for filing an initiating process 

Items 1-15 of Schedule 1 set out the fees payable for commencing proceedings in the Land and Environment Court. 

The fees payable in the Court vary according to the type of proceeding and the class in which the proceeding is brought. Within certain classes, the fees may vary according to the value of the subject matter of the proceeding. For instance, the fee may vary depending on the value of the development or building the subject of the proceeding. In general, this approach reflects the complexity of the matters coming before the Court and recognises the level of service provided in these matters. 

The lowest fee for commencing proceedings in the Court is $87, for proceedings in Class 3 of the Court’s jurisdiction where the matter relates to an appeal, reference or other matter under the Crown Lands Act 1989, Roads Act 1993, Water Act 1912, Water Management Act 2000, or the Western Lands Act 1901. The highest fee is $3508, and this applies in Class 1 matters relating to development applications, where the value of the development or building is $1 million or more; and to claims for compensation for the compulsory acquisition of land, where the compensation offered is $1 million or more. 

Transcript fees and fees for judgements  

The existing Regulation provides for a fee of $48 for a copy of a written judgment. However, the parties to a case are entitled to one copy without charge. Transcripts are also available free of charge to persons appealing a conviction for an offence in the Court, or respondents to an appeal. Copies of transcripts are charged at $7.60 per page, with a minimum fee of $64, for matters that are less than 3 months old, and $8.70 per page, with a minimum fee of $75, for older matters. 

This amount represents less than the cost of transcribing and preparing judgements and transcripts, which includes the costs of court reporters, equipment, checking, photocopying and related administrative tasks. Clients can ask for the fee to be waived or postponed, under the general provision at clause 8(3). The fee is generally waived for clients who are indigent. It should also be noted that the judgments of the Land and Environment Court are available free of charge to anyone on the Internet. 

Other fees
Fees also apply to the issuing of subpoenas ($110 for corporations, or $55 for others); opening the registry outside office hours ($488), supplying duplicate tape recordings of sound-recorded evidence ($41 per cassette), retrieving documents from storage ($25 per document), and photocopying ($2 per page, with a minimum of $10). 

Waiver and postponement of fees

The existing Regulation (clause 7) provides for the fee for initiating process to be postponed for people entitled to Commonwealth health concessions; people who are being represented under a pro bono scheme of the Law Society of New South Wales or of the New South Wales Bar Association; and people receiving legal assistance through a community legal centre. Clause 8(3) also provides a broad discretion for a registrar of the Court to waive, postpone or remit any fee. 

Changes to fees based on CPI movements

Court fees are increased annually from 1 July in line with projected movements in the Consumer Price Index (CPI).  If at the end of the financial year, the projected CPI increase is different from the actual CPI increase for that year, an adjustment will be made when the fees are increased in the next financial year.  This approach allows the Court to better align its revenue with the increase in its administrative costs over a financial year.  

Since the Regulation was remade in 2000, the fees that it prescribes have been increased yearly in line with movements in the Consumer Price Index.  In 2004, the fees were increased by an additional 2% above the Consumer Price Index, as a further contribution towards cost recovery in civil matters. It was considered that courts’ ability to maintain and improve services would be significantly diminished without a further contribution from fees towards cost recovery.  

These fee increases have been relatively modest for most of the fees prescribed by the Regulation. The lowest fee prescribed by the 2000 Regulation, of $2 per page for making a copy of a document, has not risen at all in the intervening years. The greatest fee increase has been in the filing fee for commencing proceedings in Class 1 matters or certain Class 3 matters, where the value of the development, building, or compensation offered is greater than $1 million. This fee has risen from $3,108 to $3,508.

Other changes to the regulations in recent years

In 2002, the Regulations were amended (by the insertion of section 5A) to allow a person convicted of an offence in proceedings before the Land and Environment Court, and who appeals or is a respondent to an appeal, to obtain a copy of a transcript of proceedings free of charge. Fees for transcripts and copies are discussed below at paragraph 5.2.3. 

An amending Regulation in 2002 provided that the Registrar may delegate his or her powers to postpone, waive or remit fees to certain public servants.

Fees for opening, or keeping open, the office of the registrar out of hours were adjusted in the same amending Regulation to reflect the extension of the business hours of that office.  The fee for this service outside the hours of 8.30am and 5.30 pm is now $488.

A filing fee for initiating process under the new section 96AA of the Environmental Planning and Assessment Act 1979 (‘EPA Act’) was inserted in 2003. Section 96AA gives local councils the power to modify development consents granted by the Court. Previously, only the Court had this power. One of the safeguards on the exercise of this power by councils is that any person who makes a submission to the Council regarding the proposed notification will later have a right of appeal against the council’s determination. The fee for filing such an appeal was set at $169, which is the same as the fee for filing a third party appeal against the approval of a designated development under s.98 of the EPA Act, and is the lowest filing fee for appeals in Class 1. 

In 2004, a definition of “Corporation” was inserted; and a corporate rate for issue of a subpoena, being twice the rate payable by an individual, was introduced. Corporations with an annual turnover of less than $200,000 were exempted from having to pay this higher fee. This is consistent with the charging of fees to corporate litigants in other NSW jurisdictions. The rationale for charging a higher fee to corporate litigants is that commercial users are generally more likely to have access to significant resources, and the filing fees for these users are often a fraction of the overall costs of litigation. Also, it may be argued that regular commercial users of the Court derive a significant private benefit from its existence while consuming considerable public resources. Such users might reasonably be asked to contribute a larger proportion of the costs to government of providing the court system than an individual who might use the system once in his or her lifetime. 

3 THE REGULATORY PROPOSAL

3.1 Objectives of the regulatory proposal

The objectives of the proposed Land and Environment Court Regulation 2005 (“the proposed Regulation”), as set out in its Explanatory Note, are:

· to make provision for the fees that are payable in respect of the business of the Land and Environment Court;

· to make provision for the postponement or waiver of fees in the case of legally assisted persons; and

· to deal with matters of a machinery nature and matters that are not likely to impose an appreciable burden, cost or disadvantage on any sector of the public.

The proposed Regulation remakes the existing Regulation without any changes in substance. The only material difference between the existing and proposed Regulations is that the fees in the proposed Regulation have been adjusted in accordance with movements in the Consumer Price Index (‘CPI’).
3.2  Options to achieve objectives

This Regulatory Impact Statement examines three options for the remaking of the Regulation:

a) Do nothing. This would mean that no new Regulation would be made when the existing Regulation lapses

b) Remake the existing Regulation with minor modification (the preferred option).

c) Remake the existing Regulation without modification.

3.3  Option 1 – Do nothing 

If the existing Regulation is permitted to lapse without replacement, there will be no legislative prescription of the level or structure of fees levied for the business of the Land and Environment Court.

Costs of this proposal

The power of the Court to collect court fees would be doubtful.  This would have a large impact on the revenue of the Court and the Attorney General’s Department and would adversely affect the level of service provided by the Court to its clients.  There would be no capacity to fund further improvements to administration of the Court.  

The efficiency of the Court would decline, and this in turn would lead to substantial delays in finalising applications to the Court.  In turn, this would have a negative impact on property development throughout New South Wales.  

A lack of court fees would also encourage frivolous and vexatious applications to the Court.  This would seriously impair the Court’s ability to deal expeditiously with bona fide applications.

Benefits of this proposal 

The benefit of not remaking the Regulation is that court clients would make savings as they would not have to pay fees for services in the Court. 

The court may also save some administrative costs by not having to collect court fees.

Discussion

The possible benefits to the Court and litigants of allowing the Regulation to lapse must be balanced against the significant costs that would flow from the loss of revenue from court fees.

The State would have to contribute significant additional funding in order to maintain current levels of service.  Funds would have to be drawn from other areas, which may result in a loss of service in those areas.  The community in general, rather than court users in particular, could be affected by reduced service provision.

3.4 Option 2 – Remake the existing regulation with fees increased to reflect CPI movement (the preferred option)

The Department considers that the Regulation should be remade, and that the level of fees currently applying should be increased in accordance with the CPI.   

The proposed Regulation includes a fee increase of 3.75% for 2005/06.  This increase for 2005/06 represents the 3% projected CPI increase for 2005/06 and an adjustment of 0.75% for 2004/05.  (The projected CPI increase for 2004/05 was 0.75% less than the actual CPI increase for that period).

Fee for filing an initiating process
It is proposed that the filing fees currently applying in the Court be increased in accordance with the change in the CPI. 

The lowest filing fee under the existing Regulation ($87) would rise to $90 under the proposed Regulation.

The highest fee under the existing Regulation ($3508) would rise to $3,640 under the proposed Regulation.

Transcript fees and fees for judgments
The existing Regulation provides for a fee of $48 for a copy of a written judgment. Under the proposed Regulation, this fee will rise to $50.  However, the parties to a case are entitled to one copy without charge. Copies of transcripts are charged at $7.60 per page, with a minimum fee of $64, for matters that are less than 3 months old, and $8.70 per page, with a minimum fee of $75, for older matters. Under the proposed Regulation, these fees will rise to $7.90 (min. $66) and $9 (min. $78) respectively.

Other fees
Fees for other services will rise from their current levels (set out at 2.5 above) as follows: the fee for the issuing of subpoenas will rise to $114 for corporations, or $57 for others; the fee for opening the registry outside office hours will rise to $506; the fee for supplying duplicate tape recordings of sound-recorded evidence will rise to $43 per cassette; and the fee for retrieving documents from storage will rise to $26 per document. The fee for photocopying will remain at $2 per page, with a minimum of $10. 

Waiver and postponement of fees
The existing Regulation (clause 7) provides for the fee for initiating process to be postponed for people entitled to Commonwealth health concessions; people who are being represented under a pro bono scheme of the Law Society of New South Wales or of the New South Wales Bar Association; and people receiving legal assistance through a community legal centre. Clause 8(3) also provides a broad discretion for a registrar of the Court to waive, postpone or remit any fee. No changes are proposed to the current arrangements. 

The purpose of waiving and postponing court fees for some categories of litigant is to ensure that people who may not have the means to pay filing fees have access to the Court to resolve disputes and enforce their rights. This is a key function of the provision of court services to the community. While the waiver or postponement of fees may have the effect of reducing revenue, any disadvantage is outweighed by the benefits of ensuring that the imposition of fees does not prevent pensioners and people receiving free legal assistance from accessing the Court.

Costs of this proposal 

There are administrative costs involved in collecting fees payable in the Land and Environment Court Registry.

Benefits of this proposal 
Annual revenue of approximately $2,330 million is derived from the fees payable in the Land and Environment Court.  This amount offsets approximately 24% of the total cost of running the Land and Environment Court.

The revenue received from court fees payable in proceedings in the Land and Environment Court permits the State to allocate financial resources to other commitments. The revenue allows the Court to maintain a high standard of service to court clients and gives the Court the capacity to implement further administrative efficiencies.

Discussion

The increase in fees in line with movements in the Consumer Price Index allows the Court to keep its revenue in alignment with increases in its administrative costs. This is consistent with the goal of ensuring that litigants who bring proceedings in the Court contribute, in a fair and equitable manner, a portion of the total cost associated with determining those proceedings. 

Regular and relatively small adjustments to court fees are preferable to irregular and comparatively large increases, for both court users and administrators.

3.5  Option 3 – Remake the existing regulation without modification

Costs

As the Court’s administration costs rise, the fees collected – if they remain at current levels – will represent an increasingly smaller proportion of those costs. Combined with the recent 40% decline in registrations, which is expected to lead to a fee shortfall of $313,000 by the end of this financial year, failure to increase fees under the Regulation will lead to a significant gap between the Court’s revenue and its expenses. This would have to be made up by either an additional budget allocation, or by cutting services in the Court, neither of which is a viable option. 

Benefits
Users of the Court would obtain a direct financial benefit if the amount they were required to pay for court services were not increased in accordance with the CPI.  

Discussion

Failure to adjust Court fees in accordance with movements in the Consumer Price Index will have a cumulative and negative impact on the Court’s ability to continue to provide high quality services.  

Court users would be contributing a smaller proportion of court running costs and, inevitably, court revenue would need to be subsidised by the broader community through a larger budget allocation to the Court.

3.6 Conclusion

The proposed Regulation (Option 2):

· Strikes a balance between requiring litigants to contribute to the cost of enforcing their private rights and the State providing a system of justice.

· Ensures that Court revenue keeps pace with rising administrative costs, by increasing fees in accordance with movements in the Consumer Price Index.

· Recognises that fees need to be waived, postponed or remitted for some litigants, to ensure that they are able to access the justice system.

The State has to balance many competing demands when it decides how to allocate resources.  If litigants do not contribute to the administrative cost of the Court, the cost will have to be met from other sources.  This will have an impact on all of the community in including those who do not use the Court

Of the three options considered in this regulatory impact statement, Option 2 involves the greatest net benefit with minimal net cost to the community.   

PAGE  
4

