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Attachment: Proposed Drug Misuse and Trafficking Regulation 2011
1.
WHY IS THE REGULATION BEING REVIEWED?

The Drug Misuse and Trafficking Regulation 2006 (the existing Regulation) contains provisions relating to the following matters:

(a) the power of the Director-General of the Department of Health to approve needle exchange programs

(b) exemptions for certain persons from certain provisions in the Drug Misuse and Trafficking Act to the extent necessary to enable those persons to carry out their duties.

(c) the guidelines to be observed in the sale and storage of precursors and drug manufacture or production apparatus,

(d) the guidelines to be observed regarding the custody and handling of drug exhibits, 

(e) other formal matters. 

The regulation is made under the Drug Misuse and Trafficking Act 1985, including section 45 (the general regulation-making power) and sections 11(1B), 11A(1), 24A(3), 24B(1), 24B(3)(b), 36F(1)(c)(iv), 36J(7), 36K(2), 36KA(1)(c), 36L(i), 36M, 36N(2), 36O, 36S, 36W(3)(r), 39PA(5), 39S and 43(6)(c).

The Subordinate Legislation Act 1989 provides for Regulations to have a limited life.  In most cases, Regulations are automatically repealed five years after they are made.  When a Regulation is due for repeal, the responsible agency must review the Regulation, its social and economic impacts, and the need for the Regulation, and decide whether the Regulation should be remade.  The results of this review are required to be published in a Regulatory Impact Statement (RIS) and submissions invited from the public.

The existing Regulation is due for repeal on 1 September 2011 under section 10(2) of the Subordinate Legislation Act 1989. This RIS proposes to remake the current provisions, with some changes.  

2.
APPROACH TAKEN IN THIS REGULATORY IMPACT STATEMENT

The RIS first provides a brief overview of the Drug Misuse and Trafficking Act 1985 and the background to the existing Regulation. The RIS then considers the objectives of the provisions of the Drug Misuse and Trafficking Regulation 2011 (the proposed Regulation), the alternative options for achieving these objectives, and an assessment of the costs and benefits of the proposed options.

These options are: allowing the Regulation to lapse, addressing the matters through the Act rather than in the Regulation, or remaking the existing Regulation with or without changes.

Submissions about the Drug Misuse and Trafficking Regulation 2011 can be made to:

Mr Laurie Glanfield

Director General

Department of Attorney General & Justice

GPO Box 6

SYDNEY  NSW  2001

or by email to Jonathan_Lee@agd.nsw.gov.au

by 3 August 2011. 

3. OVERVIEW OF THE DRUG MISUSE AND TRAFFICKING ACT 1985

Among other matters, the Act makes provision for: 

· Summary drug misuse and trafficking offences; 

· Indictable drug misuse and trafficking offences;
· The licensing and management of medically supervised injection centres; and
· Protocols for the destruction of exhibits.
3.1
Summary Drug Misuse and Trafficking Offences

Part 2, Division 1 of the Act sets out a range of summary offences. These include offences of possession, sale, supply and display, self-administration of drugs and administration of drugs to others, obtaining prohibited substances by false representations, and aiding or abetting offences. Section 21 provides for a maximum penalty for the commission of any of these offences of a fine of 20 penalty units or imprisonment for a term of 2 years, or both.

Offences involving drug premises are set out in Part 2B of the Act and are to be dealt with summarily unless a second or subsequent offence is involved, in which case it will be dealt with on indictment.

3.2
Indictable Drug Misuse and Trafficking Offences

Part 2, Division 2 of the Act sets out a range of indictable offences. These include offences of cultivation of prohibited plants, manufacture and production of prohibited drugs, possession of prohibited drug precursors, supplying prohibited drugs and related conspiracy offences. Division 2 sets out a range of proscribed penalties depending on the offence. It also identifies those offences for which either the prosecution alone, or the prosecution or the accused, can elect to have the offence dealt with summarily.

Division 3 provides, amongst other things, for the forfeiture on conviction of articles in respect of which the offence was committed.

3.3 The Licensing and Management of Medically Supervised Injection Centres

Part 2A of the Act deals with medically supervised injection centres. The objects of Part 2A are outlined in section 36B as follows:

(a)  to reduce the number of deaths from drug overdoses,

(b) to provide a gateway to treatment and counselling for clients of the licensed   

 injecting centre,

(c) to reduce the number of discarded needles and syringes and the incidence of

 drug injecting in public places,

(d) to assist in reducing the spread of blood-borne diseases, such as HIV

 infection or Hepatitis C.

Part 2A provides for restrictions on the issue of licences for medically supervised injection centres, as well as outlining conditions of licences generally, including their duration. Division 3 outlines matters to consider in internal management protocols, and Division 4 deals with exemptions for criminal liability for operators and users of injection centres. 

3.4
Protocol for the Destruction of Exhibits

Part 3A, Division 1 provides various guidelines for pre-trial orders, including those made by certain police officers and applications to Magistrates, and sets out the matters for consideration when determining destruction or retention.  Division 2 deals with post-trial orders, whether in proceedings before a Magistrate, the District Court or the Supreme Court. Divisions 2A and 2B deal with orders for disposal where the substance is dangerous or where there is no likelihood of prosecution. Division 3 allows for the return of a prohibited plant or drug to its lawful owner, and provides for the use of prohibited plants and drugs in controlled operations and integrity testing programs. 

4.
BACKGROUND TO THE EXISTING REGULATION

The existing Regulation comprises the Drug Misuse and Trafficking Regulation 2006 published in Government Gazette (GG) No 111 of 1 September 2006, p 7146 and amended as follows:

· Drug Misuse and Trafficking Amendment (Precursors) Regulation 2007 (GG No 24 of 2.2.2007, p 609)
· Drug Summit Legislative Response Amendment (Trial Period Extension) Act 2007, assented to 4.7.2007.
· Statute Law (Miscellaneous Provisions) Act 2007, assented to 4.7.2007.
· Drug Misuse and Trafficking Amendment Regulation 2008 (GG No 155 of 5.12.2008, p 11721)
· Drug Misuse and Trafficking Amendment (Police Integrity Commission Exemption) Regulation 2008 (GG No 158 of 19.12.2008, p 12321)
4.1 Approval by Director-General of Department of Health of Needle Exchange Programs

Clause 4 provides that the Director-General of the Department of Health may authorise a specified person or class of persons to participate in an approved program to facilitate the supply of sterile hypodermic syringes and needles to intravenous drug users, and to give out information concerning hygienic practices in the use of those syringes and needles. 

4.2 Exemptions

Clauses 5 to 8 provide for exemptions for various specified persons from certain provisions of the Act to the extent necessary for those persons to carry out their duties. Those exempted are:

(a) A member of the NSW Police Force who has been designated by the Commissioner of Police as a Scene of Crime Officer

(b) An officer of the Police Integrity Commission who has been authorised by the Commissioner for the Police Integrity Commission

(c) An authorised person, defined in section 3 to mean ‘a person who is authorised by the Director-General of the Department of Health to participate in an approved needle exchange program’

(d) A pharmacist acting in the ordinary course of his or her profession, and any person acting under the supervision of the pharmacist

4.3 Precursors and Drug Manufacture or Production Apparatus


Part 3 of the Regulation specifies that the Schedules contain lists of substances characterised as precursors and apparatus characterised as drug manufacture or production apparatus. The Part also outlines the rules to be adhered to by suppliers when selling and storing drug manufacture apparatus or precursors. 

4.4 Custody and Analysis of Drug Exhibits

Part 4 concerns the custody and analysis of drug exhibits, and applies to substances that:

(a) a member of the NSW Police Force knows or suspects to be a prohibited drug; and

(b) are in the custody of the NSW Police Force; and

(c) the quantity of which is not less than the traffickable quantity for the drug concerned.

Clause 13 provides that when such a substance comes into the custody of the NSW Police Force, it should, as soon as practicable, and not more than 14 days later, be given to an analyst for analysis. Similarly, under cl.14, as soon as an order is given for the destruction of a prohibited drug to which Part 4 applies, the drug must be handed over to an analyst to determine whether the package has been tampered with since it was last sealed. In both situations, cl.15 determines that the analyst must analyse the drug to determine:

(a) whether it is a prohibited drug;

(b) the identity of the prohibited drug;

(c) the quantity or mass of the prohibited drug; and

(d) the purity of the prohibited drug (except for cannabis leaf).

Part 4 further provides that, after analysis, the prohibited substance must be sealed, identified and delivered to the person specified by the Commissioner of Police for that purpose. That person must store the package in a secure place determined by the Commissioner. The analyst must also provide a certificate stating his or her findings. 

4.5
Miscellaneous

Part 5 prescribes the service activity level for licensed injecting centres, which is currently set at a minimum of 208 client visits per day in each month. 

It also makes provision for the recognition of certificate evidence issued by interstate analysts.

Schedules 1, 2 and 4 prescribe precursor substances for the purposes of sections 24A and 24B of the Act. 

Schedule 3 prescribes the items characterised as drug manufacture apparatus for the purposes of s.24B.

5.

OBJECTIVES OF THE PROPOSED REGULATION 

The object of the proposed Regulation is to remake, with minor amendments (but without any changes in substance), the provisions of the existing Regulation, namely:

(a) the approval by the Director General of the Department of Health of needle exchange programs,

(b) the exemption of certain NSW Police Force and Police Integrity Commission officers, persons authorised by the Director of the Department of Health to participate in approved needle exchange programs, and pharmacists, from certain provisions of the Act to the extent necessary for those persons to carry out their duties,

(c) the rules to be adhered to by suppliers of precursors and drug manufacture or production apparatus when selling or storing such items,

(d) the procedures to be followed by officers of the NSW Police Force in respect of prohibited drugs in their custody,

(e) the procedures to be followed by analysts, and the issue of analyst’s certificates,


(f) the prescribed service activity level for licensed injecting centres,

(g) the prescription of interstate analysts for the purpose of s.43 of the Act, 


(h) the schedule of substances characterised as precursors,

(i) the schedule of drug manufacture or production apparatus.

The proposed Regulation makes changes to the existing Regulation as follows.

5.1 Interstate analysts

Clause 21(b) of the existing Regulation refers to the Poisons and Drugs Act 1978 of the Australian Capital Territory. Since the Regulation commenced, this Act has been replaced by the Medicines, Poisons and Therapeutic Goods Act 2008 (ACT). The reference has been updated accordingly.

5.2
Waiting period for Schedule 1 precursors

Clause 10(2) of the existing Regulation states that a supplier must not supply any Schedule 1 precursor to a receiver unless at least 24 hours have passed following the completion by the receiver of the end user declaration and proof of identity. The NSW Police Force has indicated that this causes problems for the industry, particularly in relation to emergency deliveries to essential services such as hospitals, and that the requirement provides an unnecessary hindrance rather than a barrier to the diversion of precursors. Consequently, this requirement has been removed from the proposed regulation.

5.3
Re-structure

Some changes have been made of a purely structural nature. The existing Part 3 deals with the prescription of precursors and drug manufacture or production apparatus and the procedures to be followed by suppliers of such items. The existing Part 4 deals with the custody and analysis of drug exhibits. These two parts are the most significant components of the Regulation and have been moved to the beginning of the Regulation. The existing clause 4, which makes provision for the Director General of the Department of Health to approve needle exchange programs, is currently located in Part 2. This clause has been relocated to the Miscellaneous provisions of the Regulation, allowing the remaining clauses in Part 2, which deal with exemptions from provisions of the Act, to be placed in a new Part dealing solely with exemptions.

6.
OPTIONS TO ACHIEVE OBJECTIVES

This RIS examines four options for the remaking of the existing Regulation:

(a)
Do nothing. This would mean that no new Regulation is made when the existing Regulation is repealed;

(b)
Address the matters through the Act rather than in the Regulation;

(c)
Remake the existing Regulation with changes in substance; and

(d)
Remake the existing Regulation without changes in substance. 

6.1  Option 1: Do nothing
Costs
Allowing the automatic repeal of the existing Regulation would have adverse effect on the operation of the criminal justice system and its ability to maintain law and order in NSW.  It would no longer be possible for law enforcement officers to effectively investigate drug offences, there would be uncertainty as to what constitutes a precursor chemical or drug manufacture apparatus, there would cease to be effective safeguards for the supply of these items, and legal injecting centres would be unable to operate.

Benefits
There do not appear to be any readily identifiable benefits of allowing the existing Regulation to lapse.  

Conclusion
It is proposed that this option not be adopted. 

6.2 Option 2: Address the matters through the Act rather than in the Regulation

Costs
As one of the most significant functions of the Regulation is to prescribe what constitutes a precursor or drug manufacture apparatus, it is likely to require amendment more frequently than matters dealt with in the Act. Addressing the matters through the Act rather than in the Regulation would result in additional cost being incurred when future amendments to the Act may be required. These include Parliamentary sitting time and the significantly higher administrative costs associated with an amendment to the Act compared with amendment to a Regulation. 

Benefits
A possible benefit of this option may be a reduction in the amount of subordinate legislation, as well as increasing the scope for Parliamentary scrutiny of the provisions of the principal legislation.  However, it is noted that there are Parliamentary Committees designed to examine and report on subordinate legislation and Parliament has the ability to disallow particular regulations.

This option may also provide increased clarity for practitioners and members of the public alike, by collecting the relevant provisions in the one instrument.  However, any such benefit would be minimal compared to the costs outlined above.

Conclusion
As the identified costs of this option appear to far outweigh any possible benefits, it is proposed that this option not be adopted.

6.3  Option 3: Remake the existing Regulation with changes in substance

The NSW Police Force has made a number of suggestions for amendment to the Regulation. Most of these are not currently reflected in the proposed Regulation, as in the Department’s view, they represent significant changes that should be the subject of consultation before they are implemented into a draft Regulation.

24-hour waiting period

As previously stated, an amendment to clause 10 has been included in the draft Regulation. Clause 10 of the existing Regulation regulates the sale of Schedule 1 precursors, including requirements that a purchaser must have an account with the supplier, provide the supplier with an end user declaration (EUD), and provide the supplier with proof of identity. Clause 10(2) prohibits the supplier from supplying Schedule 1 precursors until 24 hours have passed after the receiver has met these requirements.

The NSW Police Force advises that industry stakeholders have expressed concern about the 24 hour requirement, particularly with emergency supplies to essential service providers such as hospitals. In the view of the NSW Police Force, this requirement represents an unnecessary hindrance to legitimate operators rather than a barrier to illicit diversion. Consequently, the Department proposes to remove the 24 hour waiting period from Clause 10. However, the views of the community on this proposal are welcomed.

Clause 11A

Clause 11A regulates the sale of Schedule 3 drug manufacture apparatus, with similar EUD requirements to Clause 10. Clause 11A(3) requires EUDs to be made available for inspection on request by a police officer during business hours. The NSW Police Force has suggested that the clause be amended so as to require EUDs to be forwarded to the Commissioner of Police or a delegate within seven days, similar to the approach in Queensland under clause 6A of the Drugs Misuse Regulation 1987 (QLD).
The NSW Police State Crime Command has noted that an electronic system facilitating the provision of EUDs by suppliers would need to be developed in order for this proposal to be effective. The National Drug Law Enforcement Research Fund is currently considering the feasibility of such a system. As the Regulation imposes penalties on suppliers for non-compliance with EUD requirements, the Department considers that it would be more appropriate to seek an amendment to the Regulation once a feasibility study has been completed on the development of electronic mechanisms to facilitate the forwarding of EUDs. However, other representatives from the NSW Police Force have indicated a preference for immediate amendment to clause 11A, noting that the Queensland provisions have been in force without any such mechanisms. Views are sought on whether clause 11A should be amended, whether such amendments should await the development of appropriate mechanisms, or be made immediately.

Schedule 2

The NSW Police Force has proposed amendments to Schedule 2, which lists precursor chemicals, to include a number of substances which are currently listed in the Commonwealth Model Precursor Schedule, but are not currently included in Schedule 2. Substances listed in Schedule 2 are subject to the requirements of clause 11, which makes the supply of those substances an offence unless the supplier complies with certain record keeping requirements. The list of substances proposed for inclusion is as follows:

· Acetaldehyde

· Allylpyrocaterchol

· Ammonia

· 1,3-Benzodioxole

· 5-Bromo-1,3-Benzodioxole

· Eugenol

· Formaldehyde

· Hydrogen

· Hydrogen Chloride

· Hydrogen Sulfide

· 4-Hydroxy-butanoic acid lactone

· Lithium aluminium hydride

· Mandelic acid

· Mercury

· 3,4-methylenedioxyphenylacetic acid

· Methylstyrene

· 1-Phenyl-2-brompropane

· 1-Phenyl-2-iodopropane

· Phenylpropanolamine

· Platinum

· Sodium bis(2-methoxyethoxy) aluminium hydride

· Sodium cyanoborohydride

While the listed substances all have legitimate uses, the NSW Police Force notes that most of these substance have been recognised by industry to warrant voluntary controls via the Code of Practice for Supply Diversion into Illicit Drug Manufacture, developed by the Plastics and Chemicals Industries Association (PACIA) and the Science Industry Association (SIA) in association with law enforcement bodies. The Department notes that the Code of Practice does not currently appear to impose voluntary controls on hydrogen, hydrogen chloride, and hydrogen sulphide. However, it is also noted that cylinders used to store these substances are already prescribed as drug manufacture apparatus under Schedule 3. Consequently, it appears to be consistent with existing policy to include these substances.

The Department proposes to amend Schedule 2 to include the above list of substances. Feedback from the industry would be welcomed.

Schedule 3

The NSW Police Force proposes to make a number of amendments to Schedule 3, which prescribes drug manufacture or production apparatus. Items appearing in Schedule 3 are subject to the provisions of clause 11A, which makes the supply of those items an offence unless the supplier complies with certain record keeping requirements.

First, it is proposed to include encapsulators, which are used to fill capsules, in the Schedule. The Schedule already prescribes tablet presses, and in the Department’s view, it would be consistent to also include encapsulators. It is also proposed to amend “Round bottom reaction flask (capacity 500ml or greater)” to “reaction flask (round/flat – capacity 500ml or greater)”. The Department proposes to make these amendments to Schedule 2.

A more substantive proposal from the NSW Police Force is to include equipment used in the cultivation of hydroponic cannabis in the Schedule, based on the equipment prescribed by the Controlled Substances (General) Regulations 2000 (SA). The South Australian regulation prescribes the following:

· metal halide lights, high pressure sodium lights and mercury vapour lights of 400 watts or greater;

· ballast boxes; 

· devices (including control gear, lamp mounts and reflectors) designed to amplify light or heat; 

· carbon filters designed to filter air within a room, or from one area of a building to another or to outside; 

· cannabis bud or head strippers; 

· units designed to contain plants and rotate around a light source so that the plants grow hydroponically while being exposed to a consistent degree of light or heat or both.

Hydroponically cultivated cannabis can have a higher level of potency than cannabis cultivated outdoors, due to a greater control over variables. There is evidence to suggest that hydroponically cultivated cannabis is more strongly correlated with adverse mental health outcomes. The law in NSW recognises this, by imposing heavier penalties under the Act for the ‘enhanced indoor cultivation’ of cannabis compared to other forms of cultivation. It is consistent with such enforcement policy to regulate the sale of hydroponic equipment.

However, there are also significant concerns about the impact of additional regulatory requirements on legitimate users of hydroponic equipment. The items currently prescribed in Schedule 3 are likely only to be legitimately utilised in the pharmaceutical and chemical industries or laboratories, and suppliers of such equipment are accustomed to strict regulation. Unlike the items that are currently prescribed in Schedule 3, however, hydroponic equipment is likely to be used for legitimate purposes by ordinary citizens, and retailers of such equipment are likely to be unaccustomed to regulation.

The NSW Police Force has submitted that legitimate users of hydroponic equipment are unlikely to be heavily affected by the prescription in Schedule 3 of hydroponic equipment. Anecdotally, the NSW Police Force has indicated that there are retailers of hydroponic equipment who deal solely with illicit producers of cannabis, and that there is a need to regulate such retailers. Further, while some of the equipment proposed for inclusion in the Schedule may have legitimate uses, Police have indicated that other items, such as large carbon filters, are very unlikely to be utilised except by cultivators of cannabis.

It is important to note that prescription in the Schedules in the Regulation does not prohibit the sale of prescribed items. These items will still be available for sale, subject to record keeping requirements. Views are sought on whether all, some, or none of the listed hydroponic equipment should be included in Schedule 3.

The Department notes that, should Schedules 2 and 3 be amended, it is proposed that the amendments not take immediate effect from the making of the new Regulation in September 2011. Instead it is proposed that they commence on a later date to be determined after consultation, so as to allow suppliers of prescribed items and substances sufficient time to make necessary arrangements to comply with the amended Schedules.

Clauses 13 and 14
Under clause 13, as soon as is practicable (but no later than 14 days) after a prohibited drug comes into the custody of a member of the NSW Police Force, the substance must be given to an analyst for analysis. Under clause 15, the analyst must analyse the substance to determine the identity of the drug, the quantity or mass of the drug, and the purity of the drug. Under clause 16, after the analysis is completed, the analyst must securely deal the package and identify it with a mark.

Clause 13 and 14 impose a number of additional requirements regarding packages that have been sealed by an analyst under clause 16. Immediately after a member of the NSW Police Force opens a package that has been sealed, or becomes aware that a package has been opened or tampered with, the whole of the contents of the package must be forwarded to an analyst for analysis. Similarly, after an order for destruction of a prohibited drug is made, the person with the custody of the drug must arrange for an analyst to inspect the package to determine whether it has been opened or tampered with since it was last sealed, and any package found to have been opened or tampered with must be sent to an analyst for analysis.

Police Prosecutions Command has proposed that clauses 13 and 14 be repealed to reduce red tape for frontline police. The Command notes that the analysis requirements under these clauses contribute to the backlog of work for the Division of Analytical Laboratories, and is especially onerous for police outside the metropolitan area. 

The Department agrees that the requirements of cl.13 and 14, particularly the requirement to arrange inspections by analysts to determine whether packages which are to be destroyed have been opened or tampered with, are likely to pose onerous administrative burdens on police, particularly those outside metropolitan areas. However, the Department does not support the repeal of these provisions. While in the vast majority of cases the requirements of these clauses are unlikely to detect any problems or oversights, in the Department’s view, they nevertheless represent necessary safeguards to address those few cases that do not fall into that majority. Community views on this proposal would be welcomed.

Costs
There do not appear to be significant costs associated with remaking the Regulation with the above changes, other than an increased administrative burden on retailers of newly prescribed precursors or drug manufacture apparatus.

Benefits
There are a number of benefits to remaking the Regulation with the above changes. The removal of the 24-hour waiting period will better allow the industry to service essential services such as hospitals. Amendments to the Schedules to include additional substances and apparatus will better allow the NSW Police Force to detect the illicit diversion of items used in the manufacture or cultivation of prohibited drugs.

Conclusion
As the identified benefits appear to outweigh any anticipated costs, it is proposed this option be adopted.

6.4  Option 4: Remake the existing Regulation without changes in substance

Costs
By remaking the Regulation without change, a number of potential benefits that could be gained by amending the Regulation, identified above, would be lost.

Benefits
The existing Regulation has been operating successfully since 2006.

Conclusion
As the identified costs of this option appear to outweigh any anticipated benefits, it is proposed that this option not be adopted.

7.  CONSULTATION
Copies of this RIS and the proposed Regulation are available at http://www.lawlink.nsw.gov.au/clrd. In addition, the following stakeholders have been contacted directly about the matter:

· Legal Aid Commission

· Aboriginal Legal Service NSW/ACT

· NSW Police Force

· Police Integrity Commission

· NSW Health

· Director of Public Prosecutions

· Chief Magistrate

· Corrective Services NSW

· NSW Judicial Commission

· The Chief Justice of the Supreme Court of NSW

· The Chief Judge at Common Law, Supreme Court of NSW

· The Chief Judge of the District Court of NSW

· President of the Children’s Court 

· The Senior Judge of the Drug Court of NSW

· Law Society of NSW

· Bar Association of NSW

· Combined Community Legal Centres

· NSW Juvenile Justice

· Public Defenders Office

· The Plastics and Chemicals Industries Association (PACIA)

· Science Industry Australia (SIA)

· Protected Cropping Australia

· Sydney Medically Supervised Injecting Centre
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