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1. Why is it being reviewed?

The Subordinate Legislation Act 1989 provides for Regulations to have a limited life.  In most cases, Regulations are automatically repealed five years after they are made.  When a Regulation is due for repeal, the responsible agency must review the Regulation, its social and economic impacts, and the need for the Regulation, and decide whether the Regulation should be remade.  The results of this review are required to be published in a Regulatory Impact Statement (RIS) and submissions invited from the public.

The Criminal Procedure Regulation 2005 (the existing Regulation) is due for repeal on 1 September 2010 under section 10(2) of the Subordinate Legislation Act 1989. This RIS proposes to remake the current provisions without any changes in substance, but with some re-ordering.

The existing Regulation contains provisions relating to the following matters:

(a) offences for which the District Court does not have jurisdiction,


(b) procedural matters relating to the listing of criminal proceedings for hearing,


(c) procedural matters relating to the summary disposal of indictable offences,


(d) the prescription of penalty notice offences pursuant to s.336 of the Criminal Procedure Act 1986, and the relevant penalties to be imposed under those notices pursuant to s.337 of the Act,

(e) requiring notice of an accused person’s intention to adduce evidence of substantial impairment at his or her trial to be given to the DPP at least 35 days before the date on which the trial is listed to commence,


(f) declaring the circle sentencing program, forum sentencing program, and traffic offender intervention program to be intervention programs for the purposes of Part 4 of Chapter 7 of the Criminal Procedure Act 1986,

(g) the procedures to be followed in relation to the use of recorded interviews with vulnerable persons pursuant to s.306V of the Act,

(h) the fees to be charged for the purposes of the Act,


(i) the forms to be used for the purposes of the Act,


(j) other procedural matters.

The Criminal Procedure Act 1986 contains Regulation making powers in sections 3 (1), 4 (the general regulation-making power), 4A, 44 (1), 46 (2), 91(6), 93(2), 94(h), 114(2), 121(1), 122(2), 127, 129(3), 137(2), 146(5), 151(1), 170, 171, 183, 187(5), 218(2), 220, 257E(2), 265(1)(b), 266(2), 279(5)(b), 281(4)(b), 284(2), 295, 306B(3)(a), 306E(4)(c), 306F, 306I(3)(a), 306M, 306Q, 306V, 306ZO, 332, 334, 336, 337, 343, 347, 348 and 351.  

2. Approach taken in this regulatory impact statement

The RIS first provides a brief overview of the Criminal Procedure Act 1986 and the background to the existing Regulation. The RIS then considers the objectives of the provisions of the Criminal Procedure Regulation 2010 (the proposed Regulation), the alternative options for achieving these objectives, and an assessment of the costs and benefits of the proposed options.

These options are allowing the Regulation to lapse, addressing the matters through the Act rather than in the Regulation, or remaking the existing Regulation with or without changes.

The first two options relate to the status of the existing Regulation in its entirety.  The examination of the options that involve remaking the Regulation involves looking at those provisions of the existing Regulation that fall outside the matters not requiring a RIS as set out in Schedule 3 of the Subordinate Legislation Act 1989.  This amounts to an examination of the circle sentencing program, the forum sentencing program, and the traffic offender intervention program, and whether these should be remade with or without amendment.  The other provisions in the Regulation represent ‘matters of a machinery nature’ under Schedule 3.
Submissions about the Criminal Procedure Regulation 2010 can be made to:

Criminal Procedure Regulation

Criminal Law Review

Department of Justice & Attorney General 

GPO Box 6

SYDNEY  NSW  2001

or by email to Mark_Johnstone@agd.nsw.gov.au

by 6 August 2010.

3. Overview of the Criminal Procedure Act 1986

Among other things, the Criminal Procedure Act 1986 makes provision for: 

(a) whether offences are to be dealt with summarily or on indictment;


(b) the procedure concerning committal and summary proceedings before the Local Court;

(c) the procedure concerning criminal proceedings before the Supreme Court and the District Court;


(d) pre-trial disclosure;


(e) evidentiary matters; and


(f) intervention programs.  

3.1 Procedure and pre-trial disclosure

The Act makes provision for the procedures to be followed at the Local, District, and Supreme Courts, including which offences are to be dealt with on indictment and which are to be dealt with summarily, the conduct of committal hearings, the summary procedure in the lower courts as well as the Supreme Court, and indictable trial procedures generally.  This includes recent amendments to the pre-trial disclosure provisions under Chapter 3, Part 3, Division 3 of the Act, which provide for three tiers of case management, ranging from the mandatory exchange of certain information, pre-trial hearings, conferences, and court ordered pre-trial disclosure.
3.2 Intervention programs

Chapter 7, Part 4 of the Act provides for the recognition and operation of certain programs for dealing with accused persons and offenders, known as intervention programs. An accused person or offender may be referred for participation in an intervention program at several points in criminal proceedings against the person.  For example, participation can be ordered as a condition of bail, after a finding of guilt under s.10 of the Crimes (Sentencing Procedure) Act 1999, or as a condition of a good behaviour bond. 
The objects of Chapter 7, Part 4, are set out in section 345 as follows:

(a) to provide a framework for the recognition and operation of programs of certain alternative measures for dealing with persons who have committed an offence or are alleged to have committed an offence, and


(b) to ensure that such programs apply fairly to all persons who are eligible to participate in them, and that such programs are properly managed and administered, and


(c) to reduce the likelihood of future offending behaviour by facilitating participation in such programs. 

Section 345(2) also provides that:

In enacting this Part, Parliament recognises that:
 

(a) the rights of victims should be protected and maintained in accordance with the Charter of Victims Rights set out in the Victims Rights Act 1996, and


(b) the successful rehabilitation of offenders contributes to the maintenance of a safe, peaceful and just society.


In addition to the general regulation power in section 4 of the Act, section 347 provides for the declaration and regulation of intervention programs for the purposes of the Act.  The circle sentencing program, the forum sentencing program, and the traffic offender intervention program are the programs currently declared.

3.3 Court Fees

Section 4A of the Act allows the regulations to make provisions with respect to the fees payable to a court in relation to the conduct of criminal proceedings in the court, including fees for the following:

(a) the filing or registration of any document in the court,

(b) the sealing or other authentication of any document that has been filed in the court,


(c) the issue of any document out of the court,


(d) the fees payable in relation to the functions exercised by the Sheriff in relation to criminal proceedings,


(e) the fees payable for administrative services provided by a registrar or other officer of the court, whether in connection with the administration of this Act or otherwise,


(f) the waiver, postponement and remittal of fees.

3.4  Evidentiary matters

Chapter 6 of the Act makes provision for certain evidentiary matters, including the admissibility of admissions made by suspects in the course of questioning, how sensitive evidence is to be handled, and the procedures relating to depositions.

Part 5 of Chapter 6 also includes provisions relating to evidence in sexual offence proceedings, including the requirement that certain proceedings, or certain parts of proceedings, be heard in a closed court, the option for alternative arrangements where the complainant is giving evidence (e.g. via CCTV), the status of protected confidences between counsellors and victims, and special provisions relating to retrials.

Part 6 of Chapter 6 makes provisions for the giving of evidence by vulnerable persons, including provisions permitting such persons to give evidence via a recording or CCTV. 

3.5  Penalty notice offences

Chapter 7 makes a number of miscellaneous provisions, including Part 3 of that chapter, which allow Police to issue penalty notices where it appears a person has committed a penalty notice offence, which are prescribed by the legislation.  If the penalty notice is paid, that person is not liable to any further proceedings for the alleged offence.

4.  Background to the existing regulation

The existing Regulation comprises the Criminal Procedure Regulation 2005 published in Government Gazette (GG) No 100 of 10.8.2005, p4225 and amended as follows: 

· Criminal Procedure Amendment (Community Conference Intervention Program) Regulation 2005 (GG No 107 of 26.8.2005, p 5079.)

· Criminal Procedure Amendment (Community Conference Intervention Program) Regulation (No 2) 2005 (GG No 132 of 28.10.2005, p 8955.)

· Criminal Procedure Amendment (Evidence) Regulation 2006 (GG No 37 of 24.3.2006, p 1486.)

· Criminal Procedure Amendment (Fees) Regulation 2006 (GG No 84 of 30.6.2006, p 4795.)

· Criminal Procedure Amendment (Penalty Notices) Regulation 2006 (GG No 84 of 30.6.2006, p 4799.)

· Crimes Amendment (Apprehended Violence) Act 2006

· Criminal Procedure Amendment (Public Officers) Regulation 2006 (GG No 135 of 10.11.2006, p 9495.)

· Police Powers Legislation Amendment Act 2006

· Criminal Procedure Amendment (Miscellaneous) Regulation 2006 (GG No 189 of 22.12.2006, p 11683.)

· Criminal Procedure Amendment (Penalty Notices) Regulation 2007 (GG No 60 of 30.4.2007, p 2568.)

· Criminal Procedure Amendment Regulation 2007 (GG No 68 of 18.5.2007, p 2746.)

· Criminal Procedure Amendment (Fees) Regulation 2007 (GG No 83 of 29.6.2007, p 4009.)

· Criminal Procedure Amendment (Local Court Process Reforms) Act 2007

· Criminal Procedure Amendment (Traffic Offender Intervention Program) Regulation 2007 (GG No 132 of 28.9.2007, p 7336.)

· Criminal Procedure Amendment (Vulnerable Persons) Regulation 2007 (GG No 146 of 12.10.2007, p 7730.)

· Criminal Procedure Further Amendment (Penalty Notices) Regulation 2007 (GG No 151 of 19.10.2007, p 7819.)

· Criminal Procedure Amendment (Briefs of Evidence) Regulation 2007 (GG No 167 of 9.11.2007, p 8317.)

· Crimes (Domestic and Personal Violence) Act 2007 

· Statute Law (Miscellaneous Provisions) Act (No 2) 2007 

· Miscellaneous Acts (Local Court) Amendment Act 2007

· Criminal Procedure Amendment (Public Officers) Regulation 2008 (GG No 30 of 7.3.2008, p 1430.)

· Miscellaneous Acts Amendment (Same Sex Relationships) Act 2008 

· Criminal Procedure Amendment (Fees) Regulation 2008 (GG No 76 of 27.6.2008, p 6023.)

· Criminal Procedure Amendment (Forum Sentencing Program) Regulation 2008 (GG No 87 of 11.7.2008, p 6883.)

· Criminal Procedure Amendment (Briefs of Evidence) Regulation 2008 (GG No 123 of 26.9.2008, p 9400.)

· Criminal Procedure Amendment (Land and Environment Court Fees) Regulation 2008 (GG No 128 of 3.10.2008, p 9657.)

· Criminal Procedure Further Amendment (Public Officers) Regulation 2008 (GG No 158 of 19.12.2008, p 12319.)

· Criminal Procedure Amendment (Fees) Regulation 2009 (LW 19.6.2009)

· Criminal Procedure Amendment (Briefs of Evidence) Regulation 2009 (LW 1.7.2009.)

· Criminal Procedure Amendment (Circle Sentencing) Regulation 2009 (LW 11.9.2009.)

· Road Transport (Vehicle Registration) Amendment (Heavy Vehicle Registration Charges) Act 2009 

· Criminal Procedure Amendment (Local Court Process Reforms) Regulation 2010 (LW 22.1.2010.)

· Relationships Register Act 2010
4.1  Listing of criminal proceedings

Part 2 of the Regulation makes provision for the listing of criminal proceedings in the District and Supreme Courts, including the information that must be given to the Criminal Listing Director (cl.4), the timeframes within which transcripts from proceedings in the Local Court are to be provided to the Director of Public Prosecutions (cl.6), requirements relating to Notices of Appearance and Readiness (cl.5, 7), and the timeframes within which applications to stay an indictment must be filed (cl.8).

4.2  Penalty notice offences and fees

Under Part 3, the list of penalty notice offences and the applicable penalties for those offences are prescribed under Schedule 2 of the Regulation.

Under Part 4, the amounts payable to the courts in relation to court proceedings, and the amounts payable in relation to the Sheriff’s functions are prescribed in Schedule 3 of the Regulation.  The Part also makes administrative provisions in relation to fees, including the persons to whom the fees are payable (cl.15), and the powers of registrars to waive or postpone fees (cl.17, 18).

4.3  Circle sentencing program

Pursuant to s.347 of the Act, cl.19 of the Regulation declares the circle sentencing intervention program described in Schedule 4 to be an intervention program under Part 4 of Chapter 7 of the Act.

The objectives of the program are as follows;

(a) to include members of Aboriginal communities in the sentencing process,


(b) to increase the confidence of Aboriginal communities in the sentencing process,


(c) to reduce barriers between Aboriginal communities and the courts,


(d) to provide more appropriate sentencing options for Aboriginal offenders,


(e) to provide effective support to victims of offences by Aboriginal offenders,


(f) to provide for the greater participation of Aboriginal offenders and their victims in the sentencing process,


(g) to increase the awareness of Aboriginal offenders of the consequences of their offences on their victims and the Aboriginal communities to which they belong, and


(h) to reduce recidivism in Aboriginal communities.

Schedule 4[2] outlines the process involved in entry to and participation in the program.  Upon a suitability assessment order being made in respect of an offender, the Aboriginal Community Justice Group for the declared place will meet to assess the offender based on criteria such as the nature of the offence committed, whether the offender is part of an Aboriginal community in the declared place, the impact of the offence on that community, as well as the potential benefit to the offender, the victims and the community should the offender participate in the program.  After the Aboriginal Community Justice Group has assessed the offender as being eligible to participate, the court may make a program participation order, after which a circle sentencing group, presided over by the magistrate who made the order, will recommend an appropriate sentence and a treatment and rehabilitation plan for the offender.  If the court is in agreement, it will impose a sentence on the offender in those terms.

Schedule 4[11] states that the circle sentencing group is to be made up of the presiding magistrate, the offender and his or her legal representative, the prosecutor, the Project Officer, and at least three Aboriginal persons chosen by the Project Officer.  At the Project Officer’s discretion, the group may also include victims and support persons for the victims and offender.  

The Schedule also addresses numerous procedural and administrative matters in relation to the circle sentencing program.

4.4 Forum sentencing program

Pursuant to s.347 of the Act, cl.19A of the Regulation declares the forum sentencing program described in Schedule 5 to be an intervention program under Part 4 of Chapter 7 of the Act.  Clause 19A(3) prescribes a number of offences that are excluded from the operation of the program pursuant to s.348(2) of the Act.

The objectives of the program are as follows;

(a) to provide for the greater participation in the justice process of offenders and victims and the families and support persons of offenders and victims,


(b) to increase offenders’ awareness of the consequences of their offences for their victims and the community,


(c) to promote the reintegration of offenders into the community,


(d) to increase the satisfaction of victims with the justice process,


(e) to increase the confidence of the community in the justice process,


(f) to provide a participating court with an additional sentencing option, and


(g) to reduce re-offending.

Clause 2 of Schedule 5 outlines the process involved in entry to and participation in the program.  A participating court may make a suitability assessment order.  If the offender is assessed as being suitable for participation in the program, the court may make a forum participation order if satisfied that the person is otherwise eligible to participate, having regard to the prescribed matters in cl.7 of Sch 5.  These require the court to be satisfied that, based on the facts before the court, it is likely that the person will be sentenced to a term of imprisonment, that the person is likely to enter into an agreement to participate in a program, and that the person has not previously been sentenced to a term of imprisonment, including a suspended sentence.  Further, the court must be satisfied that the offender has not previously been convicted of murder or manslaughter, certain prescribed violence offences, relevant drug offences, or serious firearms or weapons offences.

The following persons are entitled to attend a forum: the offender, the forum facilitator, any victim of the offender or a representative, a police officer responsible for investigating the offence or a representative, and any support persons chosen by the offender and victim (cl.13 Sch 5).  The forum will develop a draft intervention plan, which may incorporate elements such as an apology to the victim, reparations to the victim or community, and rehabilitation programs (cl.20 Sch 5).  The court may approve or refuse a draft intervention plan, and may refer the plan back to the forum for variation.

The Schedule also addresses numerous procedural and administrative matters in relation to the forum sentencing program.

4.5 Traffic offender intervention program

Pursuant to s.347 of the Act, cl.19B of the Regulation declares the traffic offender intervention program described in Schedule 6 to be an intervention program under Part 4 of Chapter 7 of the Act.  

If the Local Court determines that a traffic offender is a suitable person for participation in the program and a suitable approved traffic course is available, the Court may then make a program participation order if it is satisfied that the offender is otherwise eligible to participate.  In making this determination, the Court will have regard to the extent to which the offender’s character, antecedents, age, health and mental condition would be likely to prevent the offender’s participation in the program or disrupt the conduct of the program, the nature of the offence, any extenuating circumstances in which the traffic offence was committed, the impact of the offence on the community and the victim of the offence, the offender’s history of convictions for traffic offences, and any other relevant matter.

The Schedule also addresses numerous procedural and administrative matters in relation to the traffic offender intervention program.

4.6 Recorded interviews with vulnerable persons and miscellaneous

Part 5A prescribes the content of the notices that must be provided by the prosecution of an intention to adduce a recorded interview, or the notices that must be given by the accused of an intention to access a recorded interview, pursuant to s.306V of the Act.

Part 6 makes a number of miscellaneous provisions, including certain evidentiary matters.  These are discussed in greater detail under 5.2, below.

4.7 Forms

Schedule 1 prescribes the forms that are to be used for the following documents:

(a) Certificate by Attorney General or Director of Public Prosecutions that no further proceedings to be taken (s.44)

(b) Notice of intention to adduce evidence of substantial impairment (s.151(1))


(c) Information about the accused’s right to make an election (s.265)


(d) Reasons for excusing a spouse from giving evidence for the prosecution in a domestic violence or child assault case (s.279(5)(b))


(e) Depositions by persons dangerously ill (s.284(2))

5.  Objectives of the proposed regulation

The object of the proposed Regulation is to remake, with minor amendments and a re-ordering of certain provisions, but without any changes in substance, the provisions of the existing Regulation, namely:

(a) the listing of criminal proceedings for hearing,


(b) the fees payable in relation to criminal proceedings,


(c) the use of recorded interviews that were made with vulnerable persons,


(d) evidentiary matters including notices of intention to introduce certain evidence, the circumstances in which no, or a short, brief of evidence is required, access to records of original evidence, compellability of spouses and depositions by persons who are dangerously ill,


(e) the circle sentencing intervention program, the forum sentencing intervention program and the traffic offender intervention program, and declaring those programs to be intervention programs for the purposes of Part 4 of Chapter 7 of the Criminal Procedure Act 1986,


(f) the organisations whose officers and employees are included as public officers for the purposes of the Criminal Procedure Act 1986,


(g) the form of the certificate of the Attorney General or Director of Public Prosecutions stating that no further proceedings are to be taken,


(h) the offences for which the District Court does not have jurisdiction,


(i) the issue of subpoenas in apprehended violence order proceedings,


(j) the making of an election to have an indictable offence proceed on indictment, where it would otherwise be dealt with summarily,


(k) the issuing of penalty notices,


(l) the delegation of functions by the registrar of a court or the Sheriff,


(m) savings and formal matters.

The proposed Regulation makes changes to the existing Regulation as follows.

5.1 Australian Legal Practitioner

In order to ensure consistency with other legislative instruments, all references to ‘lawyer’ or ‘solicitor’ have been replaced with ‘Australian Legal Practitioner’.

5.2 Evidentiary matters

A number of provisions under the existing Miscellaneous (Part 6) related to evidentiary matters.  These included:

· notices of evidence of substantial mental impairment;

· offences for which briefs of evidence are not required; 

· circumstances in which only short briefs of evidence were required; and

· notices of intention to tender record of original evidence of complainant in new trials for sexual assault offences.

To increase clarity, these provisions have been collated under the new Part 5, under ‘Evidentiary matters’.  Those provisions under the existing Part 6 that did not relate to such matters remain in a ‘Miscellaneous’ section at the end of the new Regulation.

5.3 Re-structure

Part 3 of the existing Regulation, which deals with penalty notice offences, has been removed, with the sole active clause in that Part moved to Part 9: Miscellaneous in the new Regulation.  Part 3 had formerly consisted of clauses 10, 11 and 12, but clauses 11 and 12 have since been repealed, and the penalty notice provision no longer requires its own Part.

The most significant re-structuring in the new Regulation is the re-location of provisions relating to intervention programs from the Schedules to the Regulation.  Provisions relating to these intervention programs now represent the bulk of the Regulation, and it was considered more appropriate for them to be addressed in the main body of the Regulation rather than being separately listed in the Schedules.  Provisions relating to the Circle Sentencing intervention program (Schedule 4 in the existing regulation) has been moved to Part 6 of the new Regulation.

Similarly, provisions relating to the forum sentencing intervention program and the traffic offender intervention program have been re-located to Parts 7 and 8, respectively.  No substantive changes have been made to any of these provisions, with the exception of very minor amendments to the eligibility criteria for the forum sentencing program to reflect amendments to the Crimes Act 1900 that have been made since the Regulation was last reviewed.  These are discussed below.

5.4 Eligibility criteria for forum sentencing

Under Sch 5[4] of the existing Regulation, an offender is not eligible to participate in forum sentencing where he or she has been convicted of a ‘category 1 violence offence’, two or more ‘category 2 violence offences’, or a ‘relevant drug offence’.  The offences that fall into these categories are prescribed in the Schedule.  As a number of amendments have been made to the Acts in which these offences are found, minor updates have been made to the lists of prescribed offences in the new Regulation in order to accurately reflect the current criminal law.

Category 2 violence offences

The reference to s.35(2) of the Crimes Act has been changed to s.35(1) and (3).  Section 35(2) previously created the offence of inflicting grievous bodily harm or wounding in company.  Since 2007 amendments to the Crimes Act, these offences have been separated into separate offences under s.35(1) and (3).

The reference to s.39 has been limited to s.39(1).  Section 39 previously dealt with using a poison or other substance to endanger life or inflict grievous bodily harm.  Subsection 39(2) was inserted into the Crimes Act in 2007 and provides that where a jury is not satisfied that the offence is made out, it may opt to convict under a lesser offence under ss.41 or 41A.  The reference to s.39 has been restricted so as to make it abundantly clear that only a conviction for the primary offence will impact on the offender’s eligibility to participate in forum sentencing.

References to s.91 and 103 of the Crimes Act have been removed, as those provisions have been repealed.  Section 103 used to refer to a specific type of blackmail that involved violence or threats thereof.  This was replaced in 2007 with s.249K, which introduced a new blackmail offence of making an unwarranted demand “with menaces”.  While it is not reflected in the public consultation draft of the Regulation, as “with menaces” includes conduct that does not involve threats of harm or violence, it is proposed that the new Regulation include s.249K in the list of category 2 personal violence offences, if the circumstances of the offence involve an act of actual or threatened violence against a person, in line with offences under ss.109, 111, 112 and 113 of the Crimes Act.  The existing Regulation already makes reference to s.87, which is the provision that replaced s.91.

Similarly, the former offences of destroying or damaging property by means of fire or explosive under ss.195(b) and 196(b) have been repealed, and the list of category 2 violence offences has been updated to refer to ss.195 (1) (b), (1A) (b) and (2) (b), 196 (1) (b) and (2) (b), which replaced those offences.  References to ss.106 and 107, which related to breaking and entering a place of worship, have also been removed.  The definition of ‘building’ in the Crimes Act was amended in 2007 so as to include places of worship, allowing s.106 and 107 to be repealed and for these offences to be absorbed into the general break and enter offences.

References to s.79 (bestiality) have been removed, as it is difficult to see how an offence against the section could involve an act of actual or threatened violence against a person.

Relevant drug offences

A number of offences relating to the indoor cultivation of drug, dealing drugs to minors, and exposing minors to the production of drugs have been inserted into the Drugs Misuse and Trafficking Act 1985 in recent years.  Consequently, the following sections have been added to the definition of ‘relevant drug offence’:

· 23(1A): indoor cultivation of not less than a small quantity, but less than a commercial quantity, of prohibited plants.

· 24(1A): taking part in the manufacture of prohibited drugs and exposing a child to that process, or to substances used in that process.

· 25(1A):  supplying a prohibited drug (other than cannabis leaf) to a person under the age of 16.

· 25(2A):  supplying a commercial quantity or more of a prohibited drug (other than cannabis leaf) to a person under the age of 16.

· 25(2C):  procuring a person under the age of 16 to supply a prohibited drug (other than cannabis leaf).

· 25(2D):  procuring a person under the age of 16 to supply a commercial quantity or more of a prohibited drug (other than cannabis leaf).

6.
OPTIONS TO ACHIEVE OBJECTIVES

This RIS examines four options for the remaking of the existing Regulation:

(a)
Do nothing. This would mean that no new Regulation is made when the existing Regulation is repealed;

(b)
Address the matters through the Act rather than in the Regulation;

(c)
Remake the existing Regulation with changes in substance; and

(d)
Remake the existing Regulation without changes in substance. 

6.1  Option 1: Do nothing
Costs
Allowing the automatic repeal of the existing Regulation would have adverse effect on the operation of the criminal justice system and its ability to maintain law and order in NSW.  It would no longer be possible to impose court fees, all intervention programs declared under s.347 of the Act would cease operation, there would be confusion as to the form of the notices required to be given in relation to the recorded evidence of vulnerable witnesses, as well as forms used in other circumstances, such as the depositions of gravely ill witnesses.

Benefits
There do not appear to be any readily identifiable benefits of allowing the existing Regulation to lapse.  

Conclusion
It is proposed that this option not be adopted. 

6.2 Option 2: Address the matters through the Act rather than in the Regulation

Costs
Addressing the matters through the Act rather than in the Regulation would result in additional cost being incurred when future amendments to the Act may be required including Parliamentary sitting time and the significantly higher administrative costs associated with an amendment to the Act compared with amendment to a Regulation.   As the matters dealt with via the Regulation are predominantly procedural, and likely to require amendment more frequently than those dealt with in the Act, this would be very costly.

Benefits
A possible benefit of this option may be a reduction in the amount of subordinate legislation, as well as increasing the scope for Parliamentary scrutiny of the provisions of the principal legislation.  However, it is noted that there are Parliamentary Committees designed to examine and report on subordinate legislation and Parliament has the ability to disallow particular regulations.

This option may also provide increased clarity for practitioners and members of the public alike, by collecting the relevant provisions in the one instrument.  However, any such benefit would be minimal compared to the costs outlined above.

Conclusion
As the identified costs of this option appear to far outweigh any possible benefits, it is proposed that this option not be adopted.

6.3  Option 3: Remake the existing Regulation with changes in substance

Costs
Circle Sentencing

Remaking the Regulation with changes to the circle sentencing provisions could unduly disrupt the operation of the program, which a 2008 review concluded was meeting each of the objectives of the program, excluding those related to recidivism.

Forum sentencing

As with circle sentencing, amendments to the forum sentencing provisions are likely to unnecessarily disrupt the operation of the program, which is currently in operation in Liverpool, Fairfield, Campbelltown, Camden, Picton, Moss Vale, Burwood, Newtown, Balmain and the local court circuit in the Tweed Heads area, and is to be rolled out to all other local courts in NSW over the next 3 years.

Traffic offender intervention program

The traffic offender intervention program is still in its infancy, and its outcomes have yet to be reviewed; magistrates did not commence making referrals to approved course providers until 28 March 2008.  Any amendments to the Regulation would likely disrupt the operation of the program.

Benefits
Circle sentencing

A 2008 review of the circle sentencing provisions completed by the Cultural and Indigenous Research Centre Australia on behalf of the NSW Attorney General’s Department (as it was then known) concluded that excluding those objectives related to recidivism, each of the objectives of circle sentencing were being met.

The Report did find a number of limitations with the program.  It found that the number of aboriginal people involved in circle sentencing was limited compared to those that were subject to more conventional forms of sentencing.  The Report also concluded that the services available in most locations, such as alcohol and drug rehabilitation, were inadequate, and that there was limited data on the victims involved in the circle sentencing process.  However, these issues are not capable of being resolved by amendment to the Regulation.  It is noted that the Government is taking steps to address these weaknesses through other means.  For example, the program was expanded in 2009 to include Nambucca, and the program is being adjusted to ensure the better provision of, and increased access to, appropriate support services, such as drug and alcohol treatment.

The Regulation was also amended in 2009 to include an additional eligibility criterion.  In order to be eligible to participate in the program, a court must now be satisfied that based on the facts and circumstances of the offence and the offender, it is likely the person will be required to serve, or be subject to, a sentence of imprisonment, a community service order, or a good behaviour bond.  This was intended to better target those offenders who would most benefit from participation in the program.   

Considering the above, no benefits from amendment can be readily identified.

Forum sentencing

A recent study by the Bureau of Crime Statistics and Research (BOCSAR) has concluded that forum sentencing has failed to reduce re-offending when compared to regular court sentencing procedures.
  In light of this finding, there could be a benefit of savings in Government resources if the forum sentencing trial were to be discontinued.

However, as the forum sentencing program is currently only in operation in a limited number of NSW sites, any resource savings are not likely to be significant.  The study also only took into account offenders who participated in forum sentencing before 31 December 2007.  Amendments have been made since that date to strengthen operational processes involved in the program, including the requirement for intervention plans agreed at forums being supervised by Intervention Plan supervisors.  Partly as a result of the recent BOCSAR study, further refinements to the forum sentencing program to increase referrals and better focus the program on reducing re-offending are currently being implemented.  As these amendments are still being developed, they are not reflected in the draft Regulation.  Consultation with key stakeholders on these amendments will be conducted in due course, as part of a separate process.

It is also noted that reducing recidivism is only one of the objectives of the forum sentencing program, among other objectives such as increasing the offenders’ awareness of the consequences of their actions, and increasing the satisfaction of victims with the justice process.  An earlier BOCSAR study completed in 2007 found extremely high levels of satisfaction amongst participants in the program, offenders and victims alike, with a significant number of offenders reporting that the process had given them a greater understanding of the consequences of their actions.

As such, there is likely to be more benefit to the community in further examining the operation of the forum sentencing program than in amending the Regulation to discontinue it.  It is noted that the Government has recently announced that the forum sentencing program would be expanded to all local courts in NSW and, refinements to the program are being implemented in response to the most recent BOCSAR findings.

Traffic offender intervention program

There do not appear to be any readily identified benefits associated with substantially amending the Regulation as it relates to this program.

Conclusion
It is proposed that this option not be adopted.

6.4  Option 4: Remake the existing Regulation without changes in substance

Costs
Circle sentencing, forum sentencing and the traffic offender intervention program
There do not appear to be any readily identifiable costs associated with remaking the existing Regulation without change.  Any costs associated with the programs, such as administrative costs, are not tied to the provisions of the existing Regulation.  Rather, they are operational issues that may be resolved outside the legislative framework.

Benefits

Circle sentencing

As already noted above, a recent review has found that the circle sentencing program has met all of its stated objectives, except for that of reducing recidivism.  Elders and Project Officers involved in the program have indicated that confidence in the sentencing process was high, that barriers between Aboriginal people and the courts had been diminished to some degree, and that sentencing outcomes from the process were more culturally appropriate when compared to the Local Court.  It would be of benefit for the program to continue uninterrupted.

Forum sentencing

It is noted that a recent study has found that the forum sentencing program has not been successful in reducing recidivism.
 However, other anticipated benefits of the program include greater participation for offenders, victims and their families in the justice process, the reintegration of offenders into the community, greater satisfaction of victims with the justice process, and greater community confidence in the justice process.  These outcomes have yet to be measured.  It would be of benefit to allow the program to continue uninterrupted while its outcomes can be more fully evaluated.

Traffic offender intervention program

The program is still in its infancy, but its anticipated benefits are significant.  Developing safer driving behaviour in traffic offenders, and altering their attitudes to driving may have significant benefits for the safety of the community.

Conclusion
As the identified benefits of this option appear to outweigh any anticipated costs, it is proposed that this option be adopted. 

7.  Consultation

Copies of this RIS and the proposed Regulation are available at http://www.lawlink.nsw.gov.au/clrd. In addition, the following stakeholders have been contacted directly about the matter:

· Legal Aid Commission

· Aboriginal Legal Service NSW/ACT

· Aboriginal Affairs NSW 

· NSW Police

· Director of Public Prosecutions

· Chief Magistrate’s Office

· Corrective Services NSW

· NSW Judicial Commission

· The Chief Justice of the Supreme Court of NSW

· The Chief Judge at Common Law, Supreme Court of NSW

· The Chief Judge of the District Court of NSW

· President of the Children’s Court 

· The Sheriff of NSW

· Law Society of NSW

· Bar Association of NSW

· Combined Community Legal Centres

· NSW Juvenile Justice

· Shopfront Youth Legal Centre

· Victims Advisory Board

· Public Defenders Office
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