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INTRODUCTION 

1. WHY IS THE PROPOSED REGULATION BEING REVIEWED? 

1.1 The Subordinate Legislation Act 1987 requires a regulatory impact statement to be prepared before a principal regulation is made.  The regulatory impact statement must comply with guidelines that are set out in the Act.  It must deal with matters including: 

· The objectives sought to be achieved in the regulation and the reasons for them;

· Alternative options for achieving those objectives;

· An assessment of the costs and benefits of the proposed regulation and the alternative options;

· An assessment as to which of the options provides the greatest net benefit or least net cost to the community; and 

· The proposed consultation program.

1.2 The proposed Regulation is to be made under the regulation making power set out in clause 18 of the Civil Procedure Act 2005 (Civil Procedure Act).  It will set the fees for civil proceedings in the Supreme, District and Local Courts and the fees that are charged by the Sheriff to carry out functions such as serving documents and enforcing writs.  

1.3 Court fees in the Supreme, District and Local Courts are currently set by the Supreme Court Regulation 2000, the District Court Regulation 2000 and the Local Courts (Civil Claims) Regulation 2000 (the existing Regulations).  These regulations are due to expire in September this year.   The regulations will be repealed earlier if the Civil Procedure Regulation 2005 is made prior to 1 September 2005.

1.4 The Sheriff’s Scale of Fees currently sets Sheriff’s fees.  It will be repealed when the Civil Procedure Regulation 2005 is made.

2. APPROACH TAKEN IN THIS REGULATORY IMPACT STATEMENT

2.1. The Regulatory Impact Statement (RIS) considers: 

· The objectives of the Regulation; 

· The basis for charging fees; 

· The rationale for charging fees and the respective contribution of users and the government to the costs of the courts and the Sheriff’s office; and

· Three options which include making no regulation, remaking the existing Regulations and Sheriff’s Scale of Fees and the preferred option of making the proposed Regulation. 

2.2. Submissions about the proposed Regulation can be made to:

Legislation and Policy Division 

Attorney General’s Department

GPO Box 6

SYDNEY    2001

or by email to uniformcivilprocedures@agd.nsw.gov.au

Copies of the existing Regulations and the Civil Procedure Act 2005 are available on the NSW Parliamentary Counsel’s website at www.legislation.nsw.gov.au.  A copy of the Sheriff’s scale of costs is available through the Sheriff’s Office home page on the Attorney General’s Department website at www.lawlink.nsw.gov.au.

3. OBJECTIVES OF THE REGULATORY PROPOSAL

3.1. The objectives of the proposed Civil Procedure Regulation 2005 (the proposed Regulation), as set out in the Explanatory Note to the Regulation, are:

· To prescribe the amount and manner in which fees are payable in connection with civil proceedings in the Supreme Court, the District Court or a Local Court  or in connection with functions exercised by the Sheriff;

· To set out the circumstances in which the fees are to be waived, postponed or remitted; 

· To deal with the payment or postponement of fees in relation to hearing allocation and hearing fees; and

· To deal with related matters.

4. THE BASIS OF CHARGING COURT FEES

4.1. The Attorney General’s Department has reviewed the fees charged by the courts and the Sheriff.  It has examined the relationship between these fees and the cost to government of providing the court system and the functions carried out by the Sheriff, in order to determine what approach it should adopt for charging litigants for the provision of court and Sheriff’s services. 

4.2. The principles that guide the Department when setting court and Sheriff’s fees are as follows: 

· Fees should be simple to administer;

· Fees should bear some relationship to the service provided;

· Fees should be imposed on a consistent basis between jurisdictions, as jurisdictions will be operating under a uniform set of court rules; and 

· Fees should be able to be waived, postponed or reduced where they would cause hardship, for matters, which are handled on a pro bono basis, and for matters where resolution is in the public interest.  

5. THE RATIONALE FOR CHARGING FEES, AND THE CONTRIBUTION OF USERS TO THE COSTS OF THE COURT SYSTEM AND THE SHERIFF’S OFFICE

The court system  

5.1. The State is committed to providing the best possible justice system to all members of the community.  It recognises that providing an accessible, affordable, and impartial means for resolving disputes is one of its core functions. 

5.2. The State accepts its responsibility to provide access to justice for citizens at a reasonable cost, and has not adopted a user pays approach across the court system. The courts exist to state the law for the benefit of the community as a whole, and to determine the rights of private parties. 

5.3. Like most other government services, the civil courts provide a mixture of private and public benefits, and the State recognises the need to allocate costs fairly between taxpayers and the litigants who use the courts.  

5.4. The Productivity Commission’s 2005 Report on Government Services found that in 2003/4, the State bore approximately half of the civil court costs in NSW.  The remainder of the costs were recovered through court fees.    
5.5. Since 2003/4, there has been a reduction in the number of cases being filed in the District Court.  The reduction in filing fees has meant that the State is bearing a higher proportion of the District Court’s costs.  
5.6. Within this approach, it can be argued that some court users should contribute more to the cost of the court system than other court users.  

5.7. Proceedings in a Local Court are generally less complex and involve much lower sums of money than proceedings in the Supreme or District Courts.  Many of the cases do not proceed to trial.  Instead, a case could settle early, the plaintiff could obtain a default judgment or the defendant could enter into time to pay arrangements. Lower fees have traditionally been charged in this jurisdiction in recognition of these factors. 

5.8. Proceedings in the Supreme and District Courts are generally more complex and involve more interlocutory hearings.   A greater percentage of matters proceed to trial.  Trials can extend for much longer periods than in a Local Court.  Complex Supreme Court proceedings can extend for several months.  Higher fees and hearing allocation fees have traditionally been charged in these courts in recognition of the fact that proceedings may absorb greater court resources.  

5.9. The existing Regulations charge higher fees for corporations with a turnover of $200,000 or more a year.  Regular commercial users of the courts derive a significant private benefit from the courts while consuming considerable public resources.  Such users might reasonably be asked to contribute a larger proportion of the costs to government of providing the court system, than an individual who might use the system once in his or her lifetime.    
5.10. A corporation’s legal and court costs are generally a tax deduction because the costs are a legitimate business expense.  In addition, commercial users are more likely to have access to significant resources, and for these users, filing fees are a fraction of the costs of litigation.    

5.11. The existing Regulations allow fees to be waived or postponed for people who are wholly or mainly dependent on Commonwealth benefits; and for people who are being represented by a solicitor or barrister, without legal fees being charged (on a pro bono basis). The existing Regulations also provide a broad discretion for a registrar of a court to waive, postpone or remit any fee. The proposed Regulation will continue these arrangements and proposes that guidelines be published about these arrangements.    

5.12. The purpose of waiving and postponing court fees for some categories of litigant is to ensure that people who may not have the means to pay filing fees have access to the courts to resolve disputes and enforce their rights.   This is a key function of the provision of court services to the community.   While the waiver or postponement of fees may have the effect of reducing revenue, this is outweighed by the benefits of ensuring that all members of the community have access to the courts.      

5.13. The Crown is not generally required to pay court fees under the existing Regulations. This is because the imposition of fees on government and related agencies would be an administrative cost to the courts, but would not lead to any increase in revenue to government.  The imposition of such fees is simply a transfer of public funds from one government agency to another.  The proposed Regulation will continue this arrangement.    

5.14. It might also be argued that if one of the goals of the imposition of court fees is to encourage the economic use of court resources, fees should be levied on government agencies, so that their own budgets are affected by the use of the court system.   However, it should be noted that court fees are a small proportion of litigation costs.  Fees paid to legal practitioners represent a significantly higher proportion of the cost of litigation.

Sheriff’s office

5.15. The Sheriff’s office provides security for the courts, administers the jury system and serves and executes documents on behalf of parties in civil proceedings.    

5.16. The government bears all of the cost of providing court security, the vast bulk of the cost of the jury system and a significant proportion of the cost of serving and executing documents on behalf of parties. 

5.17. Juries are used primarily in criminal trials but are sometimes used in civil trials.  Before a civil jury trial can be held, a court must find that it is in the interests of justice for the case to be tried in this way.  The party who is given leave to have a civil jury trial is charged a jury requisition fee and a jury retention fee.  The daily cost of a jury trial is more expensive than a trial without a jury.  Few parties would be able to afford a jury trial if they were required to bear the full cost of the trial.  The interests of justice require the State to bear a share of these costs. 

5.18. The Sheriff’s office charges fees for serving and executing documents.  The fees are set at the same rate regardless of where in the State the documents are served or executed.   In some cases, the Sheriff’s office will bear far more of the cost of serving a document than it receives in fees.  However, the Sheriff’s office provides an important service for litigants in rural and regional areas who otherwise might find it difficult to engage a private commercial agent to serve court documents.   

6. CHANGES TO FEES IN RECENT YEARS 

6.1. Court fees and Sheriff’s fees are increased annually from 1 July in line with projected movements in the consumer price index (CPI).  If, at the end of the financial year, the projected CPI increase is different from the actual CPI increase for that year, an adjustment will be made when fees are increased in the next financial year.  This approach allows courts and the Sheriff’s office to better align the increase in their revenue with the increase in their administration costs over a financial year. 

6.2. The proposed Regulation includes a fee increase of 3.75% for 2005/6.  This represents the 3% projected CPI increase for 2005/6 and an adjustment of 0.75% for 2004/2005.  (The projected CPI increase for 2004/5 was 0.75% less than the actual CPI increase for that period.)
6.3. The proposed Regulation does not propose a further general increase to court fees.   

7. FEATURES OF THE NSW COURT SYSTEM AND SHERIFF’S OFFICE

NSW court system

7.1. The NSW court system is the largest in Australia.  The 2005 Report on Government Services noted that there were: 

· 221,700 civil court lodgements in NSW courts in 2003/4.  (Victoria had the next highest number of civil court lodgements with 188,600 lodgements during that period); and

· 214,900 civil court finalisations in NSW courts in 2003/4.  (Victoria had the next highest number of court finalisations with 161,300 finalisations during that period).

Supreme Court

7.2. The Supreme Court has unlimited civil jurisdiction although it generally deals with disputes over $750,000.  Its jurisdiction is highly specialised and it deals with the most difficult and technical matters.  

7.3. New South Wales has the largest number of business registrations in Australia. Many of the largest law firms have their largest offices in Sydney.  This commercial activity inevitably leads to disputes.  A large number of the most complex of these disputes are resolved in the Supreme Court.    

7.4.  In 2004/5, the Supreme Court expects: 

· That 12,660 civil cases will be filed in the Supreme Court;

· To finalise 11,730 civil cases;

· That its total expenses will be $55 million (for criminal and civil proceedings);

· To recoup $35 million in court fees; and
· To recoup $1.5 million on the sale of transcripts.
District Court

7.5. The District Court may deal with: 

· All motor accident cases, irrespective of the amount claimed;

· Other claims to a maximum amount of $750,000, although it may deal with matters exceeding this amount if the parties consent;

· Some equitable claims;

· Applications under the De Facto Relationships Act 1984, the Family Provisions Act 1982 and the Testator Family Maintenance and Guardianship of Infants Act 1916 that involve amounts, or property to the value of, not more than $250,000.

7.6. The District Court in its civil jurisdiction sits in a number of locations throughout the State.  In 2004/5, it will sit in 36 locations.  There are additional costs in holding sittings at regional locations but the District Court recognises the importance to the community of the court sitting in these locations.  The regional sittings give a local community the opportunity to observe and participate in court proceedings.

7.7. In 2004/5, the District Court expects: 

· That 8,722 civil cases will be filed in the District Court;

· To finalise 9,297 civil cases;

· That its total expenses will be $36.7 million (for criminal and civil proceedings);

· To recoup $8.6 million in court fees; and

· To recoup $1.08 million on the sale of transcripts.

7.8. Tort law reforms in recent years have had an impact on the number of filed, pending and finalised cases in the District Court.  While the overall numbers have dropped, the remaining cases are more complex and absorb more of the court’s resources. 

Local Courts

7.9. NSW Local Courts deal with the largest number of civil cases of any court in both NSW and in Australia.  The 2005 Report on Government Services noted that there were: 

· 196,500 civil court lodgements in Local Courts (excluding the Children’s Court) in 2003/4.  (Victoria’s Magistrate Court (excluding the Children’s Court) had the next highest number of civil court lodgements with 171,100 lodgements during that period); and

· 188,300 civil court finalisations in Local Courts (excluding the Children’s Court) in 2003/4.  (Victoria’s Magistrate Court (excluding the Children’s Court) had the next highest number of civil court finalisations with 146,700 finalisations during that period).

7.10. The General Division of a Local Court has jurisdiction to deal with civil claims to a maximum of $60,000.  The Civil Procedure Act will give Local Courts a consent jurisdiction of up to $72,000.

7.11. The Small Claims Division of a Local Court has jurisdiction to deal with civil claims to a maximum of $10,000.

7.12. Local Courts also provide registry and chamber registrar services.  Chamber registrars are employees of Local Courts who provide free general advice to members of the public about the full range of matters dealt with by Local Courts, including criminal matters.  
7.13. There are currently 160 Local Courts throughout NSW. Approximately 90% of cases that go through the NSW court system are dealt with by Local Courts.
7.14. In 2004/5, Local Courts expect: 

· That 25,447 civil cases will be filed in the General Division of Local Courts;

· That 122,501 civil cases will be filed in the Small Claims Division of Local Courts;
· To finalise by way of defended hearing, default judgment, arbitration hearing and deemed struck out provisions a total of 108,661 civil cases;

· That its total expenses will be $107.9 million (for criminal and civil proceedings);
· To recoup $ 18.79 million in court fees; and

· To recoup $150,000 on the sale of transcripts.

Sheriff’s Office

7.15. The Sheriff’s office is responsible for providing court security, administering the jury system and serving and executing documents related to civil proceedings.  

7.16. In 2004/5, the Sheriff’s office expects:

· To action 92,000 executory processes; 

· That its total expenses will be $34.2 million. (This sum relates to all activities undertaken by the Sheriff’s office); and

· To recoup $4.1 million in Sheriff’s fees.

8. OPTIONS TO ACHIEVE OBJECTIVES

This regulatory impact statement examines 3 options to achieve the objectives of the proposed Regulation.   
i. Do nothing.  This would mean that no Regulation is made when the existing Regulations are repealed on 1 September 2005.  The Sheriff’s scale of costs is not subject to staged repeal so could continue to operate.

ii. Remake the existing Regulations and Sheriff’s scale of costs without change. 

iii. Make the proposed Regulation and restructure the fees that apply to the courts and the Sheriff’s office (preferred option). 

9. OPTION 1 - DO NOTHING

9.1. If the existing Regulations are permitted to lapse without replacement, there will be no legislative prescription of the level or structure of fees to be charged in respect of the civil business of the Supreme Court, the District Court and the Local Courts.  The Sheriff’s scale of costs is not subject to staged repeal so could continue to operate.

Costs

9.2. If the proposed Regulation is not made:

· There is no guarantee that fees would be charged on an equitable and predictable basis; and 
· Litigants might question the power of courts to collect fees.
9.3. Any shortfall in revenue would have to be either made up by way of an additional budget allocation, or by cutting services in the courts and Sheriff’s office. Neither option is a viable alternative.

9.4. If fees could be collected otherwise than under a regulation, it is likely that the fees would be subject to GST.  

9.5. A New Tax System (Goods and Services Tax) Act 1999 (Cth) requires GST to be paid on a tax, fee or charge.  However, GST is not payable if the tax, fee or charge is specified in a written determination of the Commonwealth Treasurer.   A fee must have a legislative basis if it is to be included in the determination.
Benefits

9.6. A benefit of not making the proposed Regulation might be that litigants could save some of the cost of litigation by not paying court fees.  
9.7. The courts may also save some administrative costs by not having to collect court fees in registries throughout New South Wales.  

Discussion

9.8. The possible benefits to the courts and litigants of not making the proposed Regulation must be balanced against the significant costs that would flow from the loss of revenue from court fees.

9.9. The State would have to contribute significant additional funding in order to maintain current levels of service.  Funds would have to be drawn from other areas, which may result in a loss of service in those areas.   

9.10. It is considered that Option 1 fails to meet the stated objectives.

10. OPTION 2- REMAKE THE EXISTING COURT REGULATIONS AND SHERIFF’S SCALE OF FEES 

10.1 The Civil Procedure Act will change how civil litigation is conducted in the State.  One set of rules will govern the general run of civil proceedings in the Supreme, District and Local Courts and the Dust Diseases Tribunal.   Procedures will be streamlined and simplified.  Unnecessary differences between courts will be removed.  Legal practitioners and the public will be able to use one set of rules and one set of forms to conduct civil litigation.  
10.2 The existing Regulations and Sheriff’s scale of fees charge fees based on the existing procedures for conducting proceedings.  The existing procedures differ slightly from the uniform procedures.  
10.3 The existing Regulations charge fees on a slightly different basis between each of the courts.
Costs

10.4  Courts will find it difficult to justify differences in their fee structures once their procedures become more uniform under the Civil Procedure Act.    In addition, the changes in procedures will mean that: 

· Some fees can no longer be charged; or 

· Some fees will be charged in circumstances where fees are currently not payable.  

Notice of cross-claim or third party notice

10.5 The Uniform Civil Procedure Rules (uniform rules) will require cross claims to be made by filing a statement of cross-claim or a cross-summons.  Litigants will no longer be able to file a notice of cross-claim or a third party notice.

10.6 The District Court Regulation and the Local Courts (Civil Claims) Regulation charge a fee for the filing of a notice of cross-claim or a third party notice.  If the District Court Regulation and the Local Courts (Civil Claims) Regulation were to be remade, litigants might argue that they are not required to pay a fee to file a statement of cross-claim or a cross-summons.
10.7 The Supreme Court Regulation also charges a fee to file a cross-claim.  Because it does not use the terminology used in the Civil Procedure Act and uniform rules, litigants might argue that they are not required to pay the fee.
Motion fee

10.8 The uniform rules will require all interlocutory applications to be made by notice of motion.  At present, parties can make interlocutory applications in a number of ways such as by filing a notice of motion, a summons or an affidavit.   A fee is charged for some but not all of these applications.  

10.9 If the existing Regulations were remade, a motion fee would be charged for all interlocutory applications.   Parties’ court costs would increase, particularly if they made a number of interlocutory applications in the proceedings.

Fee for execution or attempted execution of writ, warrant or commission

10.10 The Sheriff’s scale of fees charges a single fee of $228 for the execution or attempted execution of any writ, warrant or commission.  

10.11 Under the current procedures, a writ for levy of property can apply to any property in New South Wales owned by the judgment debtor.  The judgment creditor nominates a location where the judgment debtor may have property and the Sheriff attempts to execute the writ at that address.  If there is insufficient property at that address, then the writ has to be returned to the registrar for a redirection to allow the writ to be enforced at another location. 

10.12 The Civil Procedure Act and uniform rules will no longer require a writ to be returned for redirection if the Sheriff does not find sufficient property at an address. Instead, the Sheriff will attempt execution at an alternative address nominated by the judgment creditor upon payment of a further execution fee.  A judgment creditor could have to pay significantly higher costs if the current fee were charged each time the Sheriff attempted to execute the writ at a different address.

10.13 The Civil Procedure Act and uniform rules have made similar changes in relation how the Sheriff executes an arrest warrant.  If the current fee were retained, the judgment creditor’s costs would significantly increase if he or she wanted the Sheriff to attempt to execute an arrest warrant at multiple addresses.  

Benefits

10.14  Remaking the existing Court Regulations and Sheriff’s scale of fees would ensure that the State could charge court fees.  This would ensure that litigants contribute to the cost of running the courts and Sheriff’s office.   Additional funds would not have to be drawn from other areas of government to continue the services provided by the courts and Sheriff’s office.

10.15 Fees could continue to be exempt from GST as they are being set by regulation.

10.16 Litigants would also be familiar with the basis for charging fees.  Legal practitioners would not have to amend their precedent databases or accounting systems to accommodate changes to the fee structure.
10.17 Remaking the existing Regulations will allow fees to continue to be waived or postponed for people who are wholly or mainly dependent on Commonwealth benefits; and for people who are being represented on a pro bono basis.   This will ensure that all members of the community have access to the courts.      

Discussion

10.18 The changes brought about by the Civil Procedure Act will lead to time and costs savings for the courts, the legal profession and the public.

10.19 Retaining the existing approach to setting fees does not allow the courts, the Sheriff’s office and members of the legal profession and the public to take full advantage of the changes.  The new fee structure has been designed to maintain revenue and not to increase fees paid by litigants.

10.20 Members of the legal profession are already having to adapt their computer systems to deal with the new processes and forms.  Updating systems to reflect the new fee structure is not likely to cause undue difficulties for legal practitioners. 

10.21 It is considered that Option 2 fails to meet the stated objectives.

11. OPTION 3 - MAKE THE PROPOSED REGULATION 
11.1 The proposed regulation consolidates fees from the Court Regulations and Sheriff’s scale of fees.  It also includes the annual increase for 2005/6.

11.2 Some minor adjustments have been made to how fees are levied to make the fees more consistent between jurisdictions.  These changes are outlined below.

Statements of claim in a Local Court

11.3 Four different fees structures currently apply when filing a statement of claim in the Local Court, depending on the amount of the claim.  (Within these fee structures, different fees are charged for individuals and for corporations.)  The proposed regulation will charge one set of fees for filing an originating process in the Small Claims Division and one set of fees for filing an originating process in the General Division.  (The new fee structures will still charge different fees for individuals and for corporations.)  The new fee structure has been designed with the aim of not increasing the overall level of fees that are collected when originating processes are filed in Local Courts.

Subpoenas

11.4 A standard fee will be charged in the Supreme, District and Local Courts to issue a subpoena for production, to give evidence or both.  Subpoenas are issued less frequently in proceedings in the General Division of the Local Courts and are not issued in proceedings in the Small Claims Division of the Local Courts.  Therefore the standard fee is based on the fee applying in the Supreme Court and District Court.
Fee for production of a document held by a court

11.5 The Supreme Court currently charges a fee when a request is lodged for the production to the court of documents held by another court.  The uniform rules extend this procedure to other courts.  A standard fee will apply based on that charged in the Supreme Court.

Arbitration fees

11.6 The Supreme Court and District Court charge different fees if proceedings are referred to arbitration or a party applies for a rehearing following arbitration.  As the Supreme Court refers few cases to arbitration, the Supreme Court fees will be standardised with the District Court fees.
Examination of a judgment debtor

11.7 Local Courts currently charge a fee for the registrar to conduct the examination of a judgment debtor.  The Supreme and District Courts do not charge this fee.  This fee will be abolished and replaced by a fee for applying for an examination order.

11.8 The uniform rules limit the circumstances in which an examination order may be issued.  A judgment creditor in the District and Local Court must issue an examination notice before applying for an examination order. The examination notice does not require the judgment debtor to attend at court.  An examination order will only be issued if the judgment debtor fails to comply with the examination notice.   No fee will be charged to issue an examination notice.
11.9 During 2004, Local Courts issued 13,122 examination summonses. With the introduction of the examination notice procedure, it is anticipated that there will be significant drop in the number of examination orders being made.  If a judgment debtor complies with an examination notice, he or she will be able to avoid attending court and being liable for the additional cost of an examination order.  
11.10 It is difficult to predict the effect of these changes on court fees, as this will depend on the rate of compliance with examination notices.  If 50% of judgment debtors comply with examination notices, there may be a net increase of approximately $240,000 per year in Local Court fees for examinations (ie. $290,000 received in fees less the $50,000 no longer being taken for registrars to conduct an examination).  If 90% of judgment debtors comply with examination notices, there will be no net impact on revenue.   
Supreme Court storage fees

11.11 The Supreme Court levies two minor fees to store subpoenaed material over 1kg and to store material produced under a notice to produce.  Only $2,000 was collected in respect of these fees during the six months up to January 2005.  The minor storage fees have been abolished to allow greater uniformity between the courts.

Registry/office opening fees

11.12 The Supreme Court can open the registry or keep it open outside business hours for and charges a fee for this service.  The District Court, Local Courts and Sheriff’s office do not currently open or keep open the registry or Sheriff’s office.  They will in future provide this service on payment of the opening fee.    

Fees to execute a writ of levy of property or an arrest warrant

11.13 The Civil Procedure Act and uniform rules have made changes to the civil enforcement process.  These changes are discussed under Option 2.

11.14 The proposed Regulation charges $57 for each address at which execution is effected or attempted instead of the higher fee currently applying to execute or attempt to execute a writ of levy or property or an arrest warrant. 

Fee waiver guidelines

11.15 As is currently the case, the proposed Regulation will allow fees to be waived, postponed or remitted.  The NSW Bar Association has suggested that it would be useful if an agreed objective set of criteria for the waiving of fees were established to ensure that like parties are treated alike in all cases.  Proposed clause 11(4) requires the general power to waive, postpone and remit fees to be exercised in accordance with such guidelines as may from time to time be published by the Attorney General.  It is intended that these guidelines will be published on the Attorney General’s Department Lawlink website (www.lawlink.nsw.gov.au).

Costs

11.16 If the proposed Regulation is made, litigants will continue to pay fees, which adds to the overall cost of their litigation.  The fees are payable regardless of the outcome of the proceedings or the enforcement action.  This can be a disincentive for litigants with limited means who are ineligible to have their fees waived.

11.17 Litigants who are claiming smaller amounts in the General Division of a Local Court will pay a slightly higher fee to file an originating process.  

11.18 Legal practitioners will have to make changes to their precedents and computer systems to take the fee changes into account.

Benefits

11.19 Making the proposed Regulation would ensure that the State could continue to charge court fees.  This would ensure that litigants contribute to the cost of running the courts and Sheriff’s office.   Additional funds would not have to be drawn from other areas of government to continue to provide court and Sheriff’s office services. 

11.20 Fees would continue to be exempt from GST as they are being set by regulation.
11.21 The proposed fee structure in this option is simpler than the existing structure, and therefore is likely to be simpler and less expensive to administer once legal practitioners have amended their precedent databases or accounting systems to accommodate the changes.
11.22 The proposed Regulation continues the policy of waiving, postponing or remitting fees for people who might not otherwise be able to access the justice system.  

11.23 The proposed Regulation also continues the policy of charging hearing allocation and hearing fees.  This policy recognises that litigants whose cases go to trial will consume more of the court’s resources than litigants who conclude their cases at an earlier stage of the proceedings.    

Discussion

11.24 The proposed Regulation: 

· Takes account of the changed procedures and ensures that the overall level of fees is not increased apart from the usual CPI related increase; 

· Recognises that when a case goes to trial, it will absorb more court resources and that litigants need to contribute more to the cost of the case by paying a hearing allocation fee;

· Strikes a balance between requiring litigants to contribute to the cost of enforcing their private rights and the State providing a system of justice; and

· Recognises that fees need to be waived, postponed or remitted for some litigants to ensure that they are able to access the justice system.

11.25 The State has to balance many competing demands when it decides how to allocate resources.  The justice system must continue to operate.  If litigants do not contribute to the cost of the courts system and Sheriff’s office, the cost will have to be met from other sources.  This will have an impact on all of the community including those people who do not use the courts system or the Sheriff’s office. 

11.26 If the hearing allocation and hearing fees were not charged, the overall level of fees would have to be increased to make up for the shortfall in revenue.  This approach would prejudice litigants who conclude their cases early.  It would also remove one of the incentives for litigants to settle the proceedings.

11.27 It is considered that Option 3 meets the stated objectives at the least net cost to the community.

12. CONSULTATION PROGRAMME

12.1. Copies of this Regulatory Impact Statement are to be forwarded to: 

· The Chief Justice;

· The Chief Judge;

· The Chief Magistrate;

· The Sheriff;

· Legal Aid Commission of NSW;

· Law Society of NSW;

· NSW Bar Association;

· Australian Lawyers Alliance;

· Sydney Regional Aboriginal Corporation Legal Service; and

· Combined Community Legal Centres.

13. ATTACHMENT

13.1. The proposed Civil Procedure Regulation 2005 is attached. 

