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GLOSSARY
Court Acts
Supreme Court Act 1970 XE "Supreme Court Act 1970" , District Court Act 1973, Local Courts (Civil Claims) Act 1970

CPA 

Civil Procedure Act 2005

CPR

Civil Procedure Regulation 2005

DCR


District Court Rules 1973

FCR


Federal Court Rules

LCR


Local Courts (Civil Claims) Rules 1988

SCR


Supreme Court Rules 1970

UCPR 
Uniform Civil Procedure Rules 2005


INTRODUCTION

Development process 

Over the years, there have been various initiatives or attempts to produce common civil procedure rules for the Supreme, District and Local Courts.  None of these achieved any great success.   

In early 2003, the Attorney General’s Department began work on a project that resulted in the development of the Civil Procedure Act (“CPA”) and Uniform Civil Procedure Rules (“UCPR”).

The impetus for the current project came from: 

· The Public Accounts Committee’s 2002 report on court waiting times which recommended the establishment of a working group to rationalise and simplify civil court rules in NSW; and

· The need to have common and rationalised processes when developing CourtLink, the new computer case management XE "case management"  system for the Supreme, District and Local Courts and the Sheriff’s Office. 

Civil Procedure Working Party XE "Civil Procedure Working Party" 
The Civil Procedure Working Party XE "Civil Procedure Working Party"  (“Working Party”) began meeting in March 2003.  Its members are: 

· Mr Justice Hamilton; 

· Judge Garling; 

· Magistrate Cloran;

· Michael McHugh, Greg George and Hamish Stitt (the Bar Association’s representatives); 

· Peter Johnstone (the Law Society’s representative); and

· Tim McGrath, Jenny Atkinson, Steve Jupp, Stephen Olischlager, Peter Ryan, Peter Shiels and Pam Wilde (Departmental representatives).

Approach taken

The Working Party’s aim was to consolidate provisions about civil procedure into a single Act and to develop a common set of rules, simplified where possible, but without radical changes in substance or in form.  To this end:

· The UCPR deal with the general civil litigation process.  Specialist rules, and rules relating to appeals to the Court of Appeal are not included at this stage.  Work will commence on moving these rules into the UCPR after August 2005; 

· The UCPR is largely based on the existing court rules although rules have been simplified where possible;  

· Changes are generally limited to those areas where difficulties have been identified.  The Working Party will continue meeting to develop proposals for improving the civil litigation process generally;

· The CPA and UCPR continue to use phrases that have a settled legal meaning so as to minimise litigation about the meaning of a phrase;
· Simplified procedures have been retained in the Local Courts;

· The UCPR follow the same general order as the existing court rules, to keep the rules logical and familiar to court users.  However, rules that deal with the same subject matter have been grouped together. (Eg. rules about parties to proceedings have been grouped together in one part instead of being scattered throughout the rules); 

· The time limit for carrying out a step in proceedings has generally been standardised at 28 days; and

· The CPA and UCPR include information about the source of a section or rule.  

Material is, in general terms, divided between the CPA and Court Acts XE "Court Acts"  as follows:

· The CPA deals with procedural matters;  

· The Court Acts XE "Court Acts"  deal with jurisdictional matters, the constitution of the court, and the delegation of powers; and

· The Local Courts (Civil Claims) Act 1970 has been repealed and the relevant remaining provisions have been moved into the Local Court Act 1982 XE "Local Court Act 1982" .

The structure of the CPA is different from other Acts.  Machinery provisions such as the regulation and rule making powers are found at the beginning.  This will allow new provisions to be added at the end of the Act without interfering with the numbering system.  A similar approach was taken with the Criminal Procedure Act 1986 XE "Criminal Procedure Act 1986" .

The UCPR adopt a decimal numbering system similar to that used in the High Court Rules XE "High Court Rules" .  

Commencement of CPA, UCPR, related statutory instruments and rules

CPA ss. 8 and 17 and Schedule 2 commenced on 24 June 2005.  This enabled the Uniform Rules Committee to be established and to transact business prior to commencement of the main provisions of the CPA and UCPR.

The remainder of the CPA and the UCPR commenced on 15 August 2005.

The following related statutory instruments also commenced on 15 August 2005:

· Civil Procedure Amendment (Application of Act) Regulation 2005 (which amends CPA Schedule 1). [See “Application of CPA to civil proceedings” for more information on this regulation.];

· Civil Procedure Regulation 2005 (“CPR”) (which sets fees in civil proceedings and deals with savings and transitional matters);

· Criminal Procedure Regulation 2005 (which, amongst other things, sets fees in criminal proceedings.  These fees were previously set by regulations that were repealed by the CPR);

· Legal Profession Amendment (Civil Procedure) Regulation 2005 (which amends the description of steps to be carried out in some fixed costs matters, to ensure that they are consistent with the CPA and UCPR);

· Local Courts (Transitional Fees) Repeal Regulation 2005 (which repeals a regulation made obsolete by the CPR);

· Property (Relationships) Regulation 2005 (which remakes the Property (Relationships) Regulation 2000 without the clauses and prescribed forms that are inconsistent with the CPA and UCPR.  These clauses and forms relate to commencing proceedings under the Property (Relationships) Act 1984); and 

· Sheriff (Transitional Fees) Repeal Regulation 2005 (which repeals a regulation made obsolete by the CPR).

The following related amendments to court rules commenced on 15 August 2005:

· Uniform Civil Procedure Rules (Amendment No 1) 2005 (“UCPR Amendment 1”);

· Uniform Civil Procedure Rules (Amendment No2) 2005 (UCPR Amendment 2”);

· Supreme Court Rules (Amendment No 405) 2005;

· District Court Amendment (Uniform Civil Procedure) Rule 2005; and

· Local Court (Civil Procedure) Rules 2005.

[See “Relationship between the UCPR and existing rules” for more information about the amending rules.]

Application of CPA and UCPR

The CPA and UCPR apply to existing and to new proceedings (CPA Schedule 6, item 5).  However, the court can dispense with the UCPR where it is appropriate to do so in the circumstances of the case (CPA s. 14).   

Other savings and transitional provisions

The Civil Procedure Regulation 2005 contains savings and transitional provisions which: 

(a) Provide that an existing writ of execution will operate for 12 months from the date on which it was issued (CPR cl.14); 

(b) Provide that a party is allowed to carry out a step in proceedings within whatever is the longer period allowed under the repealed rules or the uniform rules (CPR cl.15);

(c) Continue the operation of the repealed part confession rules in relation to part confessions filed before commencement of the Act (CPR cl.16);

(d) Provide that an order for judgment is taken to be a judgment, if the order was given before the commencement of the Act (CPR cl.17); and

(e) Provide that proceedings in the District or Local Courts that were commenced before the Act commenced are taken to be dismissed if there is no progress after 12 months (CPR cl.18).

References to sections and rules in this paper

This paper refers to provisions in the CPA and UCPR as at 15 August 2005.  

Copies of the CPA, UCPR, and the other statutory instruments and rules can be downloaded from www.legislation.nsw.gov.au.  

PRELIMINARY MATTERS 

CPA PART 1, UCPR PARTS 1 AND 2

Definitions 

(CPA s. 3, rule 1.2 and Dictionary)

Terms are generally defined either in CPA s. 3 or in the UCPR Dictionary XE "UCPR Dictionary"  (which is at the end of the UCPR).   

Terms that are defined in the CPA have the same meaning when used in the UCPR.  The Dictionary contains a note, which lists terms that have been defined in the CPA.

As with other statutory instruments, definitions are also included in Parts, sections or rules if the definitions relate only to the particular Part, section or rule.

The CPA and UCPR apply to civil proceedings.  

The CPA (s. 3) defines “civil proceedings” as proceedings other than criminal proceedings.  It defines “criminal proceedings” as meaning:

Proceedings against a person for an offence (whether summary or indictable), and includes the following:

(f) Committal proceedings; 

(g) Proceedings relating to bail;

(h) Proceedings relating to sentence; and

(i) Proceedings on an appeal against conviction or sentence.

Rule 1.6 lists proceedings that are excluded from the operation of the CPA to the extent to which they are civil proceedings.   These include proceedings under:

(a) Mental Health (Criminal Procedure) Act 1990 XE "Criminal Procedure Act 1986" ; XE "Criminal Procedure Act 1986\;" 
(b) Habitual Criminal Act 1957;

(c) Bail Act 1978; XE "Childrens (Criminal Procedure) Act 1990\;" 
(d) Part 15A of the Crimes Act 1900 (i.e. AVO proceedings XE "Part 15A of the Crimes Act 1900 (i.e. AVO proceedings" ); and

(e) Part 4 of the Victims Support and Rehabilitation Act 1996.

The UCPR uses the term “active party XE "active party" ” to describe any party who has an address for service other than: 

(a) A party against whom judgment has been entered, or 

(b) A party in respect of whom the proceedings have been dismissed, withdrawn or discontinued

being, in either case, a party against whom no further claim in the proceedings subsists (UCPR Dictionary XE "UCPR Dictionary" ).

Application of CPA to civil proceedings

(CPA s. 4 and Schedule 1)

At 15 August 2005, the CPA applied to:

(a) All civil proceedings in the Supreme and District Courts and the Dust Diseases Tribunal; 

(b) All civil proceedings under Part 7 of the Local Courts Act (Part 7 gives a Local Court jurisdiction to deal with money claims, claims for the detention of goods and the review of contracts); and

(c) All civil proceedings in a Local Court under the Property (Relationships) Act 1984.  

In the future, the CPA can be applied to other courts and tribunals as required.

CPA Schedule 1 lists the courts and tribunals and types of proceedings to which the Act applies, and the types of proceedings to which the Act does not apply.   CPA s. 4 permits Schedule 1 to be amended by regulation.  

CPA Schedule 1 was amended by the Civil Procedure Amendment (Application of Act) Regulation 2005 on 15 August 2005.  This amendment gives a Local Court the jurisdiction to deal with proceedings under the Property (Relationships) Act 1984.

Application of UCPR to civil proceedings

(UCPR rules 1.5 and 1.6 and Schedule 1)

UCPR Schedule 1 lists the courts and proceedings to which the uniform rules apply.  It also lists those proceedings that are excluded from the operation of some provisions of the CPA and UCPR.  For example, CPA Part 9 dealing with the transfer of proceedings does not apply to civil proceedings in the Dust Diseases Tribunal.

 Jurisdiction of courts

The CPA preserves the existing jurisdiction of the courts.  In particular, nothing limits the existing jurisdiction of the Supreme Court.  Nothing in the UCPR extends the jurisdiction of any court unless the CPA expressly so provides (CPA s.5).

The jurisdiction of the District and Local Courts was varied by amendments contained in Schedule 5 of the CPA (CPA Schedule 5.12[18] and 5.30[8]).   The District Court Act 1973 and the Local Courts Act 1982 were amended to introduce a deemed consent jurisdiction in the District Court and an ordinary and deemed consent jurisdiction in a Local Court.  

In relation to the District Court a deemed consent jurisdiction operates up to $1,1250.00 (or 50% above the court’s jurisdictional limit) if no objection is raised prior to three months before the hearing date unless the court otherwise orders  (DCA s.51).  

In a Local Court:

· An ordinary consent jurisdiction is created up to $72,000 (or 20% above the court’s jurisdictional limit) if a memorandum of consent is singed by each party or by their solicitor;

· A deemed consent jurisdiction is created up to $72,000 (or 20% above the court’s jurisdictional limit) if no objection is raised prior to one month before the hearing date (LCA s.66). 

Repeal and amendment of other Acts

The CPA has repealed a number of Acts dealing with civil procedure including the Arbitration (Civil Actions) Act 1983, the Damages (Infants and Persons of Unsound Mind) Act 1929 XE "Damages (Infants and Persons of Unsound Mind) Act 1929" , the Judgment Creditors Remedies Act 1901 XE "Local Courts (Civil Claims) Act 1980"  and the Local Courts (Civil Claims) Act 1980 XE "Arbitration (Civil Actions) Act 1983" .  Provisions from those Acts have been included in the CPA, the UCPR and the Local Courts Act 1982. 

The CPA made consequential amendments to other Acts and dealt with savings and transitional matters (CPA s. 6 and Schedules 4, 5 and 6).  Many of the consequential amendments related to replacing references to the Supreme Court Act 1970 XE "Supreme Court Act 1970"  or the Local Court (Civil Claims) Act 1970 XE "Local Court (Civil Claims) Act 1970"  with references to the Civil Procedure Act 2005 XE "the Civil Procedure Act 2005" . 

Other preliminary rules

Rule 1.8 deals with the court’s power to deal with questions arising under the rules (including any question of privilege).  Rule 1.9 deals with how the court will deal with objections founded on privilege. (Rule 1.9 was amended by UCPR Amendment 2 to ensure that it more closely reflected SCR Part 36 rule 13.)   

These rules apply generally, which alleviates the need to refer to these matters throughout the UCPR. 

Rule 1.10 carries over DCR Part 43A rule 1, dealing with the powers of the judicial registrar.

Rules 1.11 to 1.13 deal with the reckoning, extension, abridgment and fixing of time.

Rules 1.14 and 1.15 provide that fees and other prescribed amounts are set out in UCPR Schedule 6 (e.g. Schedule 6 sets the fee for production of medical records and the fee chargeable under s.28 of the Oaths Act 1900).

ADMINISTRATIVE MATTERS 

CPA PART 2

Uniform Rules Committee XE "Uniform Rules Committee" 
CPA s.8 provides for the establishment of a Uniform Rules Committee (“the Committee”) whose members are: 

· The Chief Justice or a Judge of the Supreme Court nominated by the Chief Justice;

· The President of the Court of Appeal or a Judge of Appeal nominated by the President;

· Two Judges of the Supreme Court appointed by the Chief Justice;

· The Chief Judge of the District Court or a Judge of the District Court nominated by the Chief Judge;

· A Judge of the District Court appointed by the Chief Judge;

· The Chief Magistrate or a Magistrate nominated by the Chief Magistrate;

· A Magistrate appointed by the Chief Magistrate;

· A practising barrister appointed by the Bar Council; and

· A practising solicitor appointed by the Law Society Council.

The composition of the Committee is largely based on the model used for Queensland’s Uniform Rule Committee. 

The Committee’s constitution and procedure is dealt with in CPA Schedule 2.  The Committee can amend the UCPR and make rules in accordance with its rule making powers, which are set out in CPA Schedule 3.  

Establishment of the Committee

CPA s.8 (and CPA s.17 and Schedule 2) commenced on 24 June 2005 to permit the Committee to be established prior to commencement of the CPA and UCPR.

The Committee’s initial members are:

· The Chief Justice;

· The President of the Court of Appeal;

· Mr Justice Hamilton;

· Justice Hoeben;

· Judge Garling;

· Judge Rein;

· The Chief Magistrate;

· Magistrate Cloran;

· Mr Geoff Lindsay SC; and

· Mr Peter Johnstone.

The Committee first met on 1 August 2005 to approve a number of amendments to the rules and the new forms.   
Registrar’s and court officer’s powers XE "Registrar’s and court officer’s powers" 
A registrar or other officer of a court may exercise any function conferred on the registrar or other office by the UCPR (CPA s. 12).

CPA s. 13 allows the senior judicial officer of a court to direct, by instrument in writing, how registrars or other officers of the court are to exercise functions of the court under the CPA or UCPR.  

“Officer of the court XE "Officer of the court" ” is defined as including “any registrar or other member of staff employed in the administration of the business of the court, and includes the judicial registrar of the District Court XE "judicial registrar of the District Court" ” (CPA s. 3).

Heads of jurisdiction have issued instruments in writing under CPA s.13 and copies are available on the relevant website.  In essence, registrars and court staff can exercise the powers that they exercised prior to 15 August 2005.  

CPA Schedule 6, item 8 also provides that any delegation that was in force immediately before commencement of the CPA under a provision of the old legislation for which there is a corresponding provision in the CPA, is taken to be a delegation in force under the corresponding provision of the CPA.

UCPR Part 45 incorporates the provisions of DCR Part 43A dealing with the appeals from decisions of the judicial registrar of the District Court XE "judicial registrar of the District Court" .

Relationship between the UCPR and existing rules XE "Relationship between the UCPR and existing rules" 
The UCPR were contained in CPA Schedule 7 and therefore were given statutory authority when the CPA was enacted.  A similar approach was taken with the enactment of the Supreme Court Act 1970 XE "Supreme Court Act 1970"  and the Supreme Court Rules 1970. 

The UCPR became a separate instrument on 15 August 2005, when the CPA commenced (CPA Schedule 5.3[4]).

CPA s. 11 provides that the UCPR prevail over any local rules (i.e. the rules applying in an individual court) to the extent of any inconsistency, unless the uniform rules expressly provide otherwise.    

UCPR Schedule 2 lists the local rules that are to prevail over the uniform rules.  For example, the Corporations Rules XE "Corporations Rules" , the Admiralty Rules XE "Admiralty Rules"  and DCR Parts 24D XE "DCR Part 24D" , 24F XE "DCR Part 24F"  and 39B XE "DCR Part 39B"  prevail over the uniform rules.  Schedule 2 was amended by UCPR (Amendment No.1) 2005 to include a number of SCR.

Amendment of local rules

The Supreme and District Courts amended their rules prior to 15 August 2005 to delete rules that were moved into or that were inconsistent with the UCPR and to update references to the UCPR (Supreme Court Rules (Amendment No 405) 2005 and District Court Amendment (Uniform Civil Procedure) Rule 2005).  

The Local Courts Rules were amended to include a number of rules previously contained in the Local Courts (Civil Claims) Rules.  The Local Court (Civil Claims) Rules 1988 were also repealed (Local Courts (Civil Procedure) Rules 2005).  

Each amending rule took effect on 15 August 2005.   

Power to dispense with rules and give directions in the absence of a rule

The court can dispense with the rules in particular cases if the circumstances of the case so require.  It can also be able to give directions in relation to an aspect of practice not covered by the rules (CPA ss. 14 and 16).

Forms

On 1 August 2005, the Committee approved forms for use in civil proceedings (CPA s. 17). The forms are available  XE "New civil forms" at court registries, on the Department’s website and through legal publishers.

The Committee indicated that it anticipated that the legal profession and the public would be permitted to file documents in the existing prescribed format for two months after commencement of the CPA. 

Section 80 of the Interpretation Act 1987 is relevant.  It provides that strict compliance with the form is not necessary and substantial compliance is sufficient.   

Where a person is using a computer that cannot shade a heading or reproduce the exact layout of a form, the person can use an alternative style or layout that has the same effect (e.g. a heading could be bolded and underlined rather than shaded).

The forms were designed to meet the future requirements of e-filing through CourtLink.   

The new forms XE "new civil forms"  adopt a single column layout i.e. information is no longer included in the margin of the first page.   There is no longer a back sheet in Local Courts forms.

The change in layout is partly due to requests from the legal profession, who recommended the use of a single column layout noting that it can be difficult to prepare documents on a computer using a dual column layout.

Fees XE "Fees" 
Regulations can made to set, waive, postpone and remit fees in relation to proceedings (CPA s. 18).  

The CPR XE "Civil Procedure Regulation"  commenced on 15 August 2005.  It sets fees for civil proceedings in the Supreme, District and Local Courts and Sheriff’s office.  

The CPR also sets fees in proceedings under Part 6 of the Local Courts Act 1982.  These fees were previously set by the Local Courts (Transitional Fees) Regulation 2004.  

Fees in the Dust Diseases Tribunal are set under the Dust Diseases Tribunal Regulation 2001.

The CPR repealed the Supreme Court Regulation 2000,  XE "Supreme Court Regulation 2000" the District Court Regulation 2000 and the Local Courts (Civil Claims) Regulation 2000.  The  XE "District Court Regulation 2000" Local Courts (Transitional Fees) Repeal Regulation 2005 repealed the Local Courts (Transitional Fees) Repeal Regulation 2004.

The Criminal Procedure Regulation 2005 sets fees in criminal proceedings.  These fees were previously set by the Supreme Court Regulation 2000,  XE "Supreme Court Regulation 2000" the District Court Regulation 2000 and the  XE "District Court Regulation 2000" Local Courts (Transitional Fees) Regulation 2004.

CONDUCT OF COURT PROCEEDINGS / CASE MANAGEMENT

CPA PART 6, UCPR PART 2

The CPA and the UCPR gather together a number of provisions that deal with how proceedings are conducted by parties and managed by the court.  

The provisions recognise the importance of case management XE "case management"  as a tool for increasing the efficiency of the court system and reducing the cost of litigation.
CPA Part 6, Division 1 sets out the guiding principles that are to apply in the conduct of court proceedings.  

Overriding purpose

CPA s. 56 is based on SCR Part 1 rule 3.  It sets out the overriding purpose of the CPA and UCPR, which in their application to civil proceedings, is to facilitate the just, quick and cheap resolution of the real issues in the proceedings.  

The court must seek to give effect to the overriding purpose when it exercises any power given to it by the CPA or by rules of court.

A party to proceedings is under a duty to assist the court to further the overriding purpose and a solicitor or barrister must not, by his or her conduct, cause his or her client to be put in breach of this duty. 
Case management XE "Case management" 
CPA s. 57 deals with the objects of case management XE "case management" .  For the purpose of furthering the overriding purpose referred to in CPA s. 56, it requires proceedings to be managed having regard to the following objects:

(a) The just determination of proceedings;

(b) The efficient disposal of the business of the court;

(c) The efficient use of available judicial and administrative resources; and

(d) The timely disposal of those proceedings, and all other proceedings in the court, at a cost affordable by the respective parties.  

UCPR Part 2 also deals with case management XE "case management" .  This part is based on SCR Part 26.  It gives the court the power to:

(a) Give such directions and make such orders for the conduct of proceedings that appear convenient for the just, quick and cheap disposal of proceedings (rule 2.1);

(b) Set a date at any time for giving directions or orders for the conduct of proceedings (rule 2.2); and

(c) Give a range of case management XE "case management"  directions and orders (rule 2.3).

Dictates of justice XE "Dictates of justice" 
CPA s. 58 requires the court to act in accordance with the dictates of justice XE "dictates of justice"  in deciding whether to make any order or direction for the management of proceedings, including orders for amendment or adjournment.  

For the purpose of determining what are the dictates of justice XE "dictates of justice"  in a particular case, the court must have regard to CPA ss. 56 and 57 and may have regard to the matters set out in CPA s. 58(2)(b).  These matters include:

(a) The degree of difficulty or complexity to which the issues in the proceedings give rise;

(b) The degree of expedition with which the respective parties have approached the proceedings, including the degree to which they have been timely in their interlocutory activities; and 

(c) The degree of injustice that would be suffered by the respective parties as a consequence of any order of direction.

It is important to note that the dictates of justice XE "dictates of justice"  are not limited to the dictates of justice only as between the parties (which has been argued to be the effect of the majority judgment in State of Queensland v J L Holdings Pty Ltd (1997) 189 CL R 146).

Elimination of delay

CPA s. 59 requires the court to implement its practices and procedures with the object of eliminating any lapse of time between the commencement of proceedings and their final determination beyond that which is reasonably required for the interlocutory activities necessary for the fair and just determination of the issues in dispute between the parties and the preparation of the case for trial.

This provision is similar to Western Australia SCR Order 1 rule 4A: 
Elimination of delays XE "Elimination of delays"  
The practice, procedure and interlocutory processes of the Court shall have as their goal the elimination of any lapse of time from the date of initiation of proceedings to their final determination beyond that reasonably required for interlocutory activities essential to the fair and just determination of the issues bona fide in contention between the parties and the preparation of the case for trial.

Proportionality of costs XE "Proportionality of costs" 
CPA s. 60 requires the court to implement its practices and procedures with the object of resolving the issues between the parties in such a way that the cost to the parties is proportionate to the importance and complexity of the subject matter in dispute.

Power to give directions

CPA s. 61 sets out: 

(a) The court’s power to give directions XE "power to give directions"  as to practice and procedure; and 

(b) The sanctions that it may impose where there is a failure to comply with those directions.  

CPA s. 62 sets out the court’s power to give directions XE "power to give directions"  in relation to the conduct of a hearing.  These include directions:

(a) About the order of trying questions of fact;

(b) Limiting the time taken in the examination, cross-examination and re-examination of witnesses; and

(c) Limiting the time that may be taken by the hearing.

Directions made under this provision must not detract from the principle that each party is entitled to a fair hearing, and must be given a reasonable opportunity to lead evidence XE "evidence" , to make submissions, to present a case and, at trial (other than at trial in the Small Claims Division of a Local Court), to cross-examine witnesses (CPA s.62 (4)).

Courts may have regard to a range of factors when making directions under CPA s.62 which include:

(a) The efficient administration of the court lists; and

(b) The interests of parties to other proceedings before the court.

CPA s. 63 carries over the powers contained in the Court Acts XE "Court Acts"  to make directions with respect to procedural irregularities.

Other powers of the court

The CPA carries over provisions from Court Acts XE "Court Acts"  and rules in relation to the court’s power to:

(a) Amend documents (s.64);

(b) Adjourn proceedings XE "adjourn proceedings"  (s.66);

(c) Stay proceedings XE "stay proceedings"  (s.67);

(d) Require attendance at court and the production of documents XE "require attendance at court and the production of documents"  (s.68);

(e) Make orders in relation to informal proof and admissions XE "orders in relation to informal proof and admissions"  (s.70); and

(f) Conduct certain business in the absence of the public (s.71).

Amendment of originating process after expiry of limitation period

CPA s.65 provides a power to amend an originating process after the expiration of a limitation period provided that the amendment is limited to correcting the identity of a party or changing the cause of action based on substantially the same facts.  This provision gives statutory effect to SCR Part 20 rule 4 and DCR Part 17 rule 4.

In Air Link Pty Ltd v Paterson (No 2) [2003] NSWCA 251, the Court of Appeal considered whether DCR Part 17 rule 4 was beyond power.   Moving the rule into statute will remove any future arguments about its validity.

CPA Schedule 6, clause 7 provides that CPA s.65 extends to any proceedings commencement before commencement of the section.

Pre-reading of affidavits and witness statements

CPA s.69 facilitates the pre-reading of affidavits and witness statements by judicial officers prior to hearing.  Time and costs can be saved if a judicial officer does not have to take time to read the affidavits and witness statements during the hearing.

Disclosure of information XE "Disclosure of information"  

CPA s. 72 details the circumstances in which the court may prohibit the disclosure of information identifying a party or a witness in proceedings XE "disclosure of information" .    

Before making an order under CPA s.72, the court must be of the opinion that non publication is necessary to secure the proper administration of justice in the proceedings. 

Power to determine questions about compromises and settlements

CPA s. 73 is a new provision that gives a court jurisdiction to determine a question as to whether proceedings have been compromised or settled and to make appropriate orders to give effect to any such determination.  This provision is designed to allow such questions to be determined in the proceedings rather than in separate proceedings, perhaps in the Supreme Court. 

CPA s. 73(2) makes it clear that the provision does not limit the jurisdiction that a court may otherwise have to determine such questions.    

Persons under a legal incapacity

The provisions of the Damages (Infants and Persons of Unsound Mind) Act 1929 XE "Damages (Infants and Persons of Unsound Mind) Act 1929"  are carried into CPA Part 6, Division 4.  

The term “person under a legal incapacity XE "person under a legal incapacity" ” is used instead of the terms “disable person”, “minor” or “person of unsound mind”.  

“Person under a legal incapacity” is defined CPA s.3.

CPA s. 76 requires the court to approve the compromise, settlement or acceptance of money paid into court in relation to proceedings commenced by or on behalf of:

(a) A person under a legal incapacity XE "person under a legal incapacity" ;

(b) A person who, during the course of proceedings, becomes a person under a legal incapacity XE "a person under  a legal incapacity" ; or

(c) A person whom the court finds, during the course of the proceedings, to be incapable of managing his or her own affairs.

The provision allows a court to approve the compromise, settlement or acceptance of money paid into court without having to wait for an application to be made to have a manager appointed for a person.

CPA s. 77 allows money that is recovered on behalf of:

(a) A person under a legal incapacity XE "person under a legal incapacity" ;

(b) A person who, during the course of proceedings, becomes a person under a legal incapacity XE "a person under  a legal incapacity" ; or

(c) A person whom the court finds, during the course of the proceedings, to be incapable of managing his or her own affairs.

to be paid: 

(d) Into court; 

(e) To the Public Trustee (if the person is a minor);

(f) To the manager of the protected person’s estate (if the person is a protected person); or

(g) To such person as the court may order.

CPA s. 80 gives the Supreme Court power to give directions XE "power to give directions"  with respect to a tutor’s conduct of proceedings whether the proceedings are before the Supreme Court or any other court.

Interim payments

CPA ss. 81 to 84 carry over the SCA and DCA provisions in relation to interim payments, and extend these provisions to Local Courts.

An “interim payment” in relation to proceedings for the recovery of damages, means a payment of any of those damages by a defendant before the completion of the proceedings, either voluntarily or in accordance with an order of the court under the Division.  

Interim payments are not available for awards of damages that relate to the death of or injury to a person caused by the fault of the owner or driver of a motor vehicle in the use or operation of the vehicle (CPA s. 81(2)).
Examination on oath

CPA s. 85 deals with examination on oath XE "examination on oath" . 

Orders

CPA s. 86 provides that the court has the power to make orders by way of leave or direction and to make all or any orders on terms.  A court may make any order of its own motion or on the application of a party or any other person who is entitled to make such an application.

Privilege against self-incrimination XE "self-incrimination" 
CPA s. 87 is a new provision.  It extends the protection against self-incrimination XE "self-incrimination"  contained in s.128 of the Evidence Act 1995 XE "Evidence Act 1995" 

 XE "Evidence Act 1995"  to interlocutory orders for disclosure such as mareva relief and Anton Piller orders XE "Anton Piller orders" .  (See Ross v Internet Wines Pty Ltd [2004] NSWSC 195)   

Fresh trial and procedure on fresh trial

CPA s.88 allows the senior judicial officer to nominate another judicial officer before whom proceedings are to be listed for trial where a judicial officer before whom a trial of proceedings has commenced is unable to continue by reason of death, resignation or incapacity.

CPA s.89 provides for the directions that may be given in relation to the use of evidence in fresh trials.   The court may direct that evidence given in a previous trial can be used without the need to recall witnesses or it might allow earlier evidence to be used and may direct that witnesses be recalled for limited examination or cross-examination or both.

PREPARATION FOR PROCEEDINGS

CPA PART 3 

Reintroduction of set-off XE "set-off" 
CPA s. 21 reintroduces the law in relation to set-off which was repealed by the Imperial Acts Application Act 1969 XE "set-off" , as recommended by the Law Reform Commission in Report No. 94 XE "Law Reform Commission in Report No. 94" .  

Set-off is a mechanism that allows one party to apply a debt owed to him or her by another party, to discharge all or part of a debt that he or she owes to the other party.  The result is either that the debt is completely discharged, or a sum remains that represents the balance of the debt owed by one party to the other.  Without such a mechanism, the parties would have to bring separate proceedings with respect of each of the debts.  Although these could be by way of claim and cross-claim, there were procedural disadvantages (including potentially waste of costs) arising from this situation.

Cross-claims, abandoning excess claims and splitting causes of action XE "splitting causes of action" 
Provisions relating to making a cross-claim XE "cross-claim" , abandoning excess claims and splitting causes of action XE "splitting causes of action"  have been transferred from the Court Acts XE "Court Acts"  to the CPA (CPA ss. 22 to 24).

PRELIMINARY DISCOVERY AND INSPECTION 

UCPR PART 5

UCPR Part 5 contains preliminary discovery and inspection XE "discovery and inspection"  rules XE "preliminary discovery and inspection rules"  that are based on FCR Order 15A.   The new rules apply in the Supreme, District and Local Courts.  With the increase in its jurisdiction, cases are arising where it may be useful for a Local Court to make such orders. 

The new rules allow for more extensive preliminary discovery than is currently available under the Supreme and District Court rules.

Rule 5.2 allows the court to order discovery to assist a person to identify a prospective defendant’s identify or whereabouts if it appears that:

(a) The applicant has made reasonable inquiries and is unable to sufficiently ascertain the identity or whereabouts of a person for the purpose of commencing proceedings against that person; and

(b) Some other person may have information or may have or have had possession of a document or thing that tends to assist in ascertaining the identity or whereabouts of that person.

This rule allows an order to be made for: 

(a) A person to attend court to be examined; and/or 

(b) The discovery of documents.

Rule 5.3 allows the court to order discovery of documents from a prospective defendant if it appears that:

(a) The applicant may be entitled to make a claim for relief against a prospective defendant;

(b) The applicant has made reasonable inquiries and is unable to obtain sufficient information to decide whether or not to commence proceedings;

(c) The prospective defendant may have or have had possession of a document or thing that would assist the applicant to decide whether or not he or she has a claim for relief; and

(d) Inspection of the document would assist the applicant to decide whether to sue.

Rule 5.4 allows the court to order discovery of documents from a person who is not party to the proceedings if it appears that the person may have or have had possession of a document that relates to any question in the proceedings.

An application for preliminary discovery or inspection is to be made by summons XE "summons"  (rule 6.4(1)(c)).

The general rules relating to discovery (rules 21.1 to 21.8) and inspection (rule 23.8) apply to orders made under UCPR Part 5 (rule 5.5).

The court can also make orders for: 

(a) Security of costs XE "security of costs"  (rule 5.6); and

(b) Costs and other expenses (rule 5.8).

PREPARING AND FILING DOCUMENTS

UCPR PART 4

Preparation of documents

UCPR Part 4 deals with the preparation and filing of documents XE "filing of documents" .

Rule 4.2 requires documents that are to be filed to contain certain information including the title of the proceedings and the case number.

Signing documents XE "Signing documents" 
Rule 4.4 sets out who may sign documents on behalf of a party.   

Rule 4.4(1)(c) carries forward the prohibition on non-solicitor partners or employees of firms from signing documents on behalf of a party.

In Local Court proceedings, commercial agents, real estate agents, strata managing agents and on-site residential property managers may sign a limited range of documents on behalf of a party (rule 4.4(3)).

Address for service

Rules 4.5 and 4.6 deal with the address for service XE "address for service"  and changing the address for service.

Separate process for separate documents

To meet the future requirements of CourtLink, rule 4.8 requires separate process (such as a defence and a statement of cross-claim XE "cross-claim" ) to be dealt with in separate documents.   A separate document will also have to be filed if a party amends a document.

Filing documents

Rule 4.10 deals with the filing of documents XE "filing of documents"  generally including: 

(a) How a person can lodge a document for filing; and 

(b) When an officer of the court may refuse to accept a document for filing.

Rules 3.4 to 3.6 will govern how documents, wills and affidavits XE "affidavits"  are to be e-filed once e-filing becomes available. 

Electronic case management XE "case management" 
UCPR Part 3 deals with electronic case management XE "case management" .  These rules should be read in conjunction with Part 2A of the Electronic Transactions Act 2000.  They deal with issues including the electronic filing of documents XE "filing of documents"  and the electronic issue of a document by a court. These provisions are not intended to commence until e-services become available.

UCPR Schedule 4 will list the documents that may be filed by means of the electronic case management (ECM) system.

The rules will be reviewed and amended as necessary prior to the Attorney General making an order declaring a court to be an ECM court under s.14C of the Electronic Transactions Act 2000.

COMMENCING PROCEEDINGS AND APPEARANCE 

UCPR PART 6

No step without originating process or appearance

Except by leave of the court, a party may not take any step in proceedings without first filing a statement of claim XE "statement of claim"  or summons XE "summons" , or entering an appearance in the proceedings (rule 6.1(1)).  

The only exceptions to this rule are where a person is applying: 

(a) For preliminary discovery or inspection; 

(b) To set aside the originating process; and 

(c) For an interim preservation order before commencement of proceedings (rule 6.1(2)).  

A person who:

(a) Is not a plaintiff; 

(b) Has not entered an appearance; or

(c) Has not filed a notice of motion

may not make any application in the proceedings unless he or she has filed a notice of address for service (rule 6.1(3)). 

Commence by statement of claim XE "statement of claim"  or summons XE "summons" 
A person may commence proceedings by filing a statement of claim XE "statement of claim"  or a summons XE "summons"  (rule 6.2).  The rules no longer provide for statements of liquidated claim XE "liquidated claim" .  Instead, there is a single form of statement of claim.  Rules 6.3 and 6.4 set out the circumstances in which a statement of claim or a summons is to be used.

The originating process must be served on each defendant and is valid for service:

(a) in the case of proceedings in the Supreme Court or a Local Court, for six months after the date on which it was filed; and

(b) in the case of proceedings in the District Court, for one month after the date on which it was filed, or six months if the defendant is to be served outside of New South Wales (rule 6.2).

An originating process that was filed prior to 15 August 2005 will be valid for service until the expiry of the period that was allowed when the originating process was filed (CPR cl.15).

Rule 6.8 continues to require the originating process in proceedings for possession of land to be served on the occupier.

Appearance

A defendant may enter an appearance in proceedings by filing a notice of appearance XE "notice of appearance" .  A defendant who files a defence in proceedings is taken to have entered an appearance in the proceedings (rule 6.9).
The time limited for a defendant to enter an appearance (whether by notice of appearance XE "notice of appearance"  or defence) is: 

(a) 28 days after service of the statement of claim XE "statement of claim"  on the defendant or such other time as the court directs for the filing of a defence; 

(b) On or before the return day stated in the summons XE "summons" ; or

(c) 7 days after the refusal of an application to have a statement of claim XE "statement of claim"  or summons XE "summons"  set aside (rule 6.10).

A defendant can indicate in the appearance that he or she wishes to take no active part in the proceedings and that he or she will submit to the making of all orders sought and may add “save as to costs” (rule 6.11).

Contents of statement of claim XE "statement of claim"  and summons XE "summons" 
Rules 6.12 to 6.17 deal with the contents of a statement of claim XE "statement of claim"  and summons XE "summons" .   

A pleading that seeks an order for interest up to judgment in respect of a liquidated claim XE "liquidated claim" , must give particulars of the rate or rates of interest, and the amounts on which and the periods for which interest is claimed.  If no rate of interest is specified, then the rate of interest is taken to be that which is prescribed under UCPR Schedule 5 (rule 6.12).

The payment of a liquidated claim XE "liquidated claim"  within the period limited for appearance will stay proceedings XE "stay proceedings"  on the claim (rule 6.17).

Rules 6.18 to 6.28 deal with joinder of causes of action XE "joinder of causes of action"  and joinder of parties XE "joinder of parties" .  

Rules 6.29 to 6.31 deal with the removal of parties.

Rule 6.32 allows the court to make orders as to the future conduct of proceedings where there has been a joinder of causes of action, a joinder or removal of parties.

PARTIES TO PROCEEDINGS AND REPRESENTATION

UCPR PART 7

UCPR Part 7 gathers together the party rules XE "party rules"  including the rules relating to business names and persons under a legal incapacity.  

Rule 7.1 details who may commence and carry on proceedings on behalf of a party.  The Supreme Court continues to require a director who commences proceedings on behalf of a company to also be a plaintiff in the proceedings.  In Local Court proceedings, commercial agents, real estate agents, strata managing agents and on-site residential property managers are able to commence and carry out a limited range of activities on behalf of parties to Local Court proceedings.

Rule 7.2 requires directors or authorised officers who carry on proceedings on behalf of a body corporate to file an affidavit as to their authority to act in that capacity for proceedings in the Supreme or District Courts.

Rule 7.3 provides that a subpoena may not be issued without the leave of the court, unless a solicitor represents the party at whose request the subpoena is to be issued.  

Rules 7.24 to 7.31 deal with the appointment and removal of solicitors.

VENUE 

UCPR PART 8

UCPR Part 8 deals with the venue for proceedings XE "venue for proceedings" .

Proceedings are to be heard at the location specified in the originating process unless the court orders otherwise (rule 8.1).  Rule 8.2 deals with changes of venue.

CPA ss. 150 to 153 and rule 44.1 deal with the transfer of proceedings between Local Courts XE "transfer of proceedings between Local Courts" .  A defendant can apply to change the location where the proceedings are to be heard by filing a notice of motion XE "notice of motion"  supported by an affidavit within 28 days of being served with the originating process. 

Other parties can respond to the notice of motion XE "notice of motion"  by filing a notice selecting one of the other locations specified in the defendant’s application or by opposing the application.  If no party files a notice then the proceedings are taken to have been transferred to the defendant’s preferred location.

The procedure for transferring proceedings between Local Courts XE "transferring proceedings between Local Courts"  under CPA ss. 150 to 153 and rule 44.1 does not limit a defendant’s right to apply for a change of venue under rule 8.2.

CROSS-CLAIMS

CPA s.22, UCPR PART 9

CPA s. 22 gives a defendant a right to make a cross-claim XE "cross-claim" .  UCPR Part 9 contains rules about how cross-claims are made.

The terminology has been changed so that “cross-claim” does not apply ambiguously to both the claim itself and to the document.  The term “cross-claim” only applies to the claim itself.

Rule 9.1 provides that cross-claims can be made by filing: 

(a) A statement of cross-claim XE "cross-claim"  in proceedings commenced by statement of claim XE "statement of claim" ; or

(b) A cross-summons XE "summons"  in proceedings commenced by summons. 

A cross-claim XE "cross-claim"  must be made within the time limited for the party to file a defence or within such further time as the court allows (rule 9.1(1)).

Subject to Part 9, the UCPR apply to a statement of cross-claim XE "cross-claim"  and a cross-summons XE "summons"  in the same way that they apply to a statement of claim XE "statement of claim"  and summons (rule 9.1(3)). 

Each cross-claim in proceedings is to be numbered in the order in which it is filed (rule 9.1(4)).

A person against whom a cross-claim XE "cross-claim"  is made does not have to enter an appearance if he or she is already a party to the proceedings from which the cross-claim arises (rule 9.2).

A statement of cross-claim XE "cross-claim"  or cross-summons XE "summons"  must be personally served on persons who are not already parties to the proceedings.  These documents do not have to be personally served on active parties (rules 9.6 and 9.7).

The third party procedure contained in LCR Part 19 is no longer available.  Instead, a defendant who believes that he or she has a claim against a third party (for contribution, indemnity or for relief or a remedy that is related to or connected with the subject of the proceedings) should make a cross-claim XE "cross-claim"  in the proceedings against that person.

SERVICE

UCPR PARTS 10 AND 11

Part 10 gathers together service rules from the existing court rules.

Service on active parties XE "Service on active parties" 
A party that files a document must serve copies of that document on all active parties as soon as practicable after filing, unless the court orders otherwise (rule 10.1).

Service of documents by Local Courts XE "Service of documents by Local Courts" 
A Local Court continues to serve some documents on behalf of parties.  It may serve an originating process but must serve a defence on behalf of a party (rule 10.1(2)).  Rules 10.7 and 10.8 detail how notices or documents are to be served by the court and how a defence is to be served by a Local Court.

Manner of service

The UCPR deal with various aspects of service including: 

(a) The various methods of service XE "methods of service"  (rule 10.5);

(b) Service on an unregistered business (rule 10.9);  

(c) Service on a registered business (rule 10.10);  

(d) Service on a person under a legal incapacity XE "person under a legal incapacity"  (rule 10.12);

(e) Acceptance of service by a solicitor (rule 10.13); 

(f) Substituted and informal service (rule 10.14); and 

(g) Service by filing (rule 10.16).

Rule 10.19 carries over DCR Part 8 rule 5(3) dealing with waiver of objection to service.  A party who files a document in reply to a document alleged to have been served on that party is taken to have waived any objection to the fact or manner of service unless he or she files and serves notice of the objection together with the document so filed.

Personal service

Documents do not have to be personally served unless the rules or the court so requires (rule 10.20). 

In Supreme Court, District Court and Dust Diseases Tribunal proceedings, the originating process, an order for examination and a garnishee order must be personally served.

In Local Court proceedings, the originating process must continue to be served in one of the following ways:

(a) It may be personally served;

(b) It may be addressed to the defendant and left at the defendant’s residential or business address with a person apparently over the age of 16 years who is apparently residing or working at that address; or

(c) It can be served by post by the court.

An order for examination, garnishee order or subpoena for attendance in Local Court proceedings XE "garnishee"  must be served in one of the following ways:

(a) It may be personally served; or

(b) It may be addressed to the defendant and left at the defendant’s residential or business address with a person apparently over the age of 16 years who is apparently residing or working at that address.

A subpoena for production in District and Local Court proceedings must be served in one of the following ways:

(a) It may be personally served;

(b) It may be addressed to the defendant and left at the defendant’s residential or business address with a person apparently over the age of 16 years who is apparently residing or working at that address; or

(c) It can be served by post by the party at whose request the subpoena was issued.

Rule 10.21 sets out how personal service XE "personal service"  is effected generally.

Personal service on a judicial officer may be effected:

(a) In the case of a judicial officer of the Supreme Court or District Court, by leaving the document with the principal registrar of the court; or

(b) In any other case, by leaving the document at the office of the senior judicial officer of the court at which the decision or determination was made (rule 10.24)

Rules in relation to personal service XE "personal service"  on an inmate in a correctional centre and personal service on a person who “keeps house” which were previously found in the District Court and Local Courts rules now apply to all courts (rules 10.25 and 10.26)

Service outside New South Wales but within Australia XE "Service outside New South Wales but within Australia" 
The Supreme Court continues to allow service of originating process outside the New South Wales, otherwise than under the Service and Execution of Process Act 1992 (Cth).  Rule 10.3 requires a notice to be included in the originating process where service is to occur in these circumstances. 
Rule 10.4 provides that Part 10 does not limit the operation of the Service and Execution of Process Act 1992 (Cth).  

Unless served under rule 10.3, documents to be served outside New South Wales must be served in accordance with the Service and Execution of Process Act 1992 (Cth).  

Service outside Australia XE "Service outside Australia" 
UCPR Part 11 carries over provisions from SCR Part 10.  

UCPR Part 11 applies to proceedings in the Supreme Court and deals only with service of documents outside Australia.

UCPR Schedule 6 details the types of proceedings in respect of which originating process may be served outside Australia.

DISCONTINUANCE, WITHDRAWAL AND DISMISSAL AND SETTING ASIDE OF ORIGINATING PROCESS ETC.

UCPR PART 12

Discontinuance of claim XE "Discontinuance of claim" 
Rule 12.1 provides that the plaintiff may, with the consent of any party on whom the originating process has been served or who has been joined in the proceedings, discontinue the proceedings with respect to: 

(a) The whole of their claim; or 

(b) Their claim against a particular defendant.  

The plaintiff may do so by filing a notice of discontinuance, which must be accompanied by a notice of consent from each other party.  

The court may also give leave for a plaintiff to discontinue proceedings in relation to the whole of the plaintiff’s claim or in relation to a particular defendant (rule 12.2).  

Withdrawal of appearance or pleading XE "Withdrawal of appearance or pleading" 
Active parties may withdraw an appearance with leave of the court (rule 12.5).  

A party may withdraw a matter in a defence or subsequent pleading by filing a notice of withdrawal of the matter, which states the extent of the withdrawal (rule 12.6).   

A party may not withdraw an admission, or any other matter that operates for the benefit of another party, except with the consent of the other party or the leave of the court (rule 12.6(2)).

Dismissal of proceedings etc. for lack of progress

The court may dismiss proceedings or strike out a defence if the plaintiff or defendant fails to conduct the proceedings with due despatch   (rule 12.7).  

The Supreme Court may also dismiss proceedings in which a statement of claim has been filed if: 

(a) A defence or cross-claim XE "cross-claim"  is not filed; or

(b) A default judgment is not entered; or

(c) The proceedings are not otherwise disposed of

within 6 months after the filing of the statement of claim XE "statement of claim"  (rule 12.8).   

Such an order may not be made unless the registrar has given notice of the proposal to make such an order to the plaintiff and to each other active party, being notice that gives them a reasonable opportunity to be heard in relation to the proposal.

The District Court or a Local Court may also dismiss proceedings in which a statement of claim has been filed if: 

(a) A defence or cross-claim XE "cross-claim"  is not filed; or

(b) A default judgment is not entered; or

(c) The proceedings are not otherwise disposed of

within 9 months after the filing of the statement of claim XE "statement of claim"  (rule 12.9).   

Parties do not have to be given notice before such an order is made.  The court will not make such an order if any part of the proceedings are listed for a future date or there are any outstanding notices of motion or applications.  This rule replaces DCR Part 1 rule 7A on preliminary dismissal.

Setting aside originating process etc

Rule 12.11 enables the defendant to apply for a number of orders including:

(a) An order setting aside the originating process XE "setting aside the originating process" ;

(b) An order setting aside service of the originating process XE "setting aside service of the originating process" ; and

(c) An order declaring that the court has no jurisdiction over the defendant in respect of the subject-matter of the proceedings.

An application for an order under this rule must be made by notice of motion XE "notice of motion"  within the time limited for filing a defence.  The defendant does not have to enter an appearance but must give an address for service.

SUMMARY DISPOSAL

UCPR PART 13

UCPR Part 13 carries over the existing procedures relating to the summary disposal of proceedings XE "summary disposal of proceedings" .   

Rule 13.1 allows the court to give such judgment for the plaintiff or to make such order on the claim or part of the claim as the case requires where:

(a) There is evidence of the facts on which the claim or part of the claim is based; and

(b) There is evidence, given by the plaintiff or by some other responsible person that the defendant has not defence to the claim or part of the claim, or no defence except as to the amount of any damages claimed.

Rule 13.4 allows the court to dismiss proceedings generally or in relation to a claim where it appears to the court that:

(a) The proceedings are frivolous or vexatious; or

(b) Disclose no reasonable cause of action; or 

(c) The proceedings are an abuse of process.

Rule 13.6 carries over SCR Part 13 rule 5A, which gives the court a power to dismiss proceedings where there is a non-appearance by a plaintiff.

PLEADINGS

UCPR PART 14

UCPR Part 14 applies to proceedings commenced by statement of claim XE "statement of claim"  or where a statement of claim has been filed.  

The rules relating to close of pleadings XE "pleadings"  (SCR Part 15 rule 22) and limiting issues (SCR Part 15A) are not included in the UCPR and have also been removed from the Supreme Court Rules.  The former rule is not necessary now that formal setting down for trial is abolished.  The later rules have not been used.  

Defence and further pleadings XE "pleadings"  (rules 14.2 to 14.5)

Rule 14.2 carries over SCR Part 15 rule 2, which permits trial without further pleadings XE "pleadings" .  The procedure is also available in the District and Local Courts.  Ritchie’s Supreme Court Procedure XE "Ritchie’s Supreme Court Procedure"  notes that use of the rule “is particularly appropriate where the litigation does not involve disputed questions of fact” [15.2.1].

The time limited for a defendant to file a defence to a statement of claim XE "statement of claim"  is 28 days after service of the statement of claim or such other time as the court directs for the filing of a defence (rule 14.3).  

A plaintiff may file a reply to a defence in proceedings in the Supreme or District Courts (rule 14.4(1)).

A plaintiff may file a reply to a defence in proceedings in a Local Court only by leave of the court (rule 14.4(2)).

The time limited for the plaintiff to file a reply is 14 days after service of the defence on the plaintiff (rule 14.4(3)).  

Further pleadings XE "pleadings"  can only be filed with leave of the court (rule 14.5).

Form of pleading generally

Rules 14.6 to 14.21 carry over existing pleading rules XE "pleading rules" .  These rules also apply to Local Court proceedings where relevant.

Rule 14.12 allows the plaintiff to plead “short facts “ in certain money matters.  This provision has not previously been available in Local Court proceedings.  The defendant can require the plaintiff to plead the facts being relied on in full by giving a notice to the plaintiff (rule 14.12(2) to (4)).

A pleading must not claim an amount for unliquidated damages (rule 14.13).  Despite this, in proceedings in the District or Local Courts, a claim may be made for unliquidated damages if the claim is for motor vehicle repairs or for damage sustained as a result of a motor vehicle accident (rule 14.13(2) and (3)).  This provision preserves the effect of LCR Part 5 rule 1 which expands the definition of “debt or liquidated demand” in relation to motor vehicle accidents.

Rule 14.15 expands the matters that must be pleaded in proceedings for the possession of land.  Difficulties can arise when parties fail to properly plead possession claims.  The rule was amended to give parties more guidance when pleading possession claims.   

Verification of pleading

A party’s pleadings XE "pleadings"  in the Supreme and District Court must be verified by affidavit (rule 14.23).  This requirement does not apply in relation to proceedings for defamation, malicious prosecution, false imprisonment, trespass to the person, death or personal injury (rule 14.22).

The court may also order that a party verify or further verify a pleading (rule 14.24).

General rules

The UCPR also includes rules relating to: 

(a) The defence of tender (rule 14.25); 

(b) Admission and traverse in pleadings XE "pleadings"  (rule 14.26) [Osborn’s Concise Law Dictionary defines “traverse” as “to deny an allegation of fact in pleading”];

(c) Joinder of issue (rule 14.27); and

(d) The circumstances in which the court may strike out pleadings XE "pleadings"  (rule 14.28).

PARTICULARS

UCPR PART 15

UCPR Part 15 carries over the rules relating to particulars.

A Scott Schedule XE "Scott Schedule"  may and if the court orders must be prepared in building, technical and other cases where there are several items in dispute as to liability or amount (rule 15.2).     

Particulars can be included in a pleading or set out in a separate document that is filed with the pleading (rule 15.9).

The court can order a party to file: 

(a) Particulars of a claim, defence or other matters; 

(b) A statement of the nature of the case on which a party relies; or 

(c) Particulars relating to general or other damages if the party is claiming damages (rule 15.10).

A party must give particulars of any allegation of fraud, misrepresentation, breach of trust, wilful default, undue influence or any condition of mind (rules 15.3 and 15.4)
Personal injury cases XE "Personal injury cases" 
UCPR Part 15, Division 2 carries over DCR Part 9 rule 27, which requires the service of special particulars in claims for damages for personal injuries.  The particulars must be served on the defendant or the defendant’s insurer or the defendant’s solicitor (rule 15.12).   These rules differ from DCR Part 9 rule 27 which did not provide for service of the particulars on the defendant. 

The rules do not apply to claims that are accompanied by a notice of motion XE "notice of motion"  seeking:

(a) A separate trial on the question of liability; or

(b) An order to defer the application of the Division to the proceedings (rule 15.17).

The rules also apply to proceedings in the Supreme and Local Courts.

DEFAULT JUDGMENT

UCPR PART 16

UCPR Part 16 deals with default judgments.

A defendant is “in default” for the purposes of this Part if he or she: 

(a) Fails to file a defence with the time limited by rule 14.3 or within such further time as the court allows; 

(b) Fails to file an affidavit verifying his or her defence in accordance with the rules; or

(c) The court orders the defence to be struck out (rule 16.2)

The defendant is not “in default” if the defendant has:

(a) Made a payment towards a liquidated claim XE "liquidated claim"  under rule 6.17; 

(b) Filed an acknowledgement of claim under rule 20.33; or

(c) Filed a defence outside time but before the plaintiff files an application for default judgment (rule 16.2(2)).

Rule 16.3 sets out the general procedure for applying for default judgment.  An application for default judgment must be accompanied by an affidavit in support.  It must also accompanied by an affidavit of service XE "affidavit of service"  except where a Local Court has served the statement of claim XE "statement of claim" .  The affidavit in support must be sworn within 14 days before the date of filing the application for default judgment.

An application for default judgment can be dealt with in the absence of the parties and need not be served on the defendant (rule 16.3(3)).
The UCPR extends the range of claims for which default judgment is available in the District and Local Courts.  (Default judgments are currently only available in relation to liquidated claims.)

Default judgments are available on claims for possession of land, detention of goods, debts or liquidated claims, unliquidated damages and mixed claims (rules 16.4 to 16.8).

A plaintiff may apply for default judgment for costs alone after other claims have been satisfied (rule 16.9).

Rule 16.10 allows the court to give such judgment as the plaintiff appears entitled to on his or her statement of claim XE "statement of claim" , whatever the plaintiff’s claim for relief against a defendant in default.

ADMISSIONS

UCPR PART 17

UCPR Part 17 sets out the procedure to allow parties to make admissions about facts XE "admissions about facts"  and documents that are not in dispute, and so narrows the questions that have to be decided at the hearing.

CPA s. 70 carries over SCA s.82 in relation to informal proof and admissions and applies to all courts.
MOTIONS

UCPR PART 18

UCPR Part 18 deals with motions XE "motions" .

All interlocutory or other applications are to be made by motion, unless the UCPR provides otherwise (rule 18.1).

A notice of the motion XE "notice of the motion"  must generally be filed and served before a person may move the court to make an order.  There are some exceptions to this principle, which include where there is consent to the making of the order and the UCPR or the practice of the court provides that prior filing or service of the notice of motion is not necessary (rule 18.2). 
Unless the court otherwise orders, a notice of motion XE "notice of motion"  must be served at least 3 days before the date fixed for the motion (rule 18.4)
Rule 18.3 deals with the contents of a notice of motion XE "notice of motion" .   A person will only be identified as an applicant or a respondent if the person is not already a party to the proceedings.  An existing party is always identified as that party.

The notice of motion XE "notice of motion"  must state if it is to be dealt with in the absence of the public (rule 18.3(3)).   The UCPR and the practice of the court allow some motions XE "motions"  to be dealt with in the absence of the public eg. probate and adoption applications, enforcement applications, time to pay applications and urgent stay applications.

A notice of motion XE "notice of motion"  must be served personally if the person on whom it is to be served:

(a) Is not a party to the proceedings, or

(b) Is a party to the proceedings, but is not an active party XE "active party"  (otherwise than because the party has failed to comply with the requirements of these rules with respect to entering an appearance) (rule 18.5).  

The court can:

(a) Deal with motions XE "motions"  in the absence of a party who has been duly served (rule 18.7);

(b) Fix a further hearing if a motion is not disposed of on the day (rule 18.8); and

(c) Give directions as to the conduct of proceedings on a notice of motion XE "notice of motion"  (rule 18.9).

AMENDMENT

UCPR PART 19

UCPR Part 19 generally carries over the rules relating to amendments.

Amendments XE "Amendments"  to a filed document must be made by filing a fresh document (rule 19.6).   It is no longer possible to make simple amendments by writing the alterations in a document as was contemplated by SCR Part 20 rule 7.   

CPA s.64 carries over SCR Part 20 rules 1 and 4 / DCR Part 17 rules 1 and 4 dealing with the amendment of documents generally.  

CPA s.65 carries over SCR Part 20 rule 4 / DCR Part 17 rule 4, which allows process to be amended outside a limitation period.   
MEDIATION

CPA PART 4, UCPR PART 20

Provisions relating to court ordered mediation of proceedings have been transferred from the Court Acts XE "Court Acts"  and rules to CPA Part 4 and rules 20.1 to 20.7.   

The neutral evaluation provisions in the District Court Act and Local Courts (Civil Claims) Act have not been carried into the UCPR.  The Courts Legislation Amendment Act 2003 previously removed references to neutral evaluation in the Supreme Court Act. 

Mediations XE "Mediations"  can also be held otherwise than under the CPA and UCPR (CPA s.34).

The court may order that any proceedings or part of any proceedings be referred to mediation, with or without the consent of the parties (CPA s.26).  Parties are under a duty to participate in good faith in the mediation (CPA s.27).

The court can make orders to give effect to any agreement or arrangement arising out of a mediation (CPA s.29).  

CPA s. 29(2) is a new provision, which is consistent with the approach taken in the Law Society’s standard form of mediation agreement.  The subsection enables a party to call evidence XE "evidence"  including evidence from the mediator and any other person engaged in the mediation as to the fact that an agreement or arrangement has been reached and the substance of the agreement or arrangement.   Otherwise, as at present, no evidence can be given as to what occurred during the mediation.

The court can give directions regulating the practice and procedure to be followed in a mediation (rule 20.2).  Mediators can also give directions with respect to the conduct of the mediation (CPA s.32).  

CPA s. 33 gives court appointed mediators protection from liability when carrying out their functions.  The section is similar to the equivalent Victorian provision. 

The court may, at any time proceedings are before it for directions, require parties to state whether: 

(a) They consent to referral of a matter arising in the proceedings for mediation;

(b) Whether they agree who is to be the mediator; and 

(c) They agree as to the proportions in which the cost of mediation is to be borne, and the terms of any such agreement (rule 20.3).

Unless the mediator otherwise directs, the mediation session must be attended by each party or, if the party is a body corporate, by someone with authority to settle the proceedings, or, if the conduct of the proceedings is controlled by an insurer, by an officer of the insurer with authority to settle the proceedings.  A party may be accompanied by the party’s barrister or solicitor (rule 20.6).

The mediator must, within 7 days of the conclusion of the mediation, advise the court that the mediation has been concluded (rule 20.7).

ARBITRATION

CPA PART 5, UCPR PART 20

The provisions of the Arbitration (Civil Actions) Act 1983 XE "Arbitration (Civil Actions) Act 1983"  have been carried into CPA Part 5 and rules 20.8 to 20.12.  

Proceedings may not be referred for arbitration if: 

(a) No issue in the proceedings is contested or judgment has been given or entered and has not been set aside;

(b) Rules of court provide that certain kinds of proceedings cannot be referred to arbitration; or

(c) Cause is otherwise shown why proceedings should not be referred to arbitration (CPA s.38 (3)).

Rule 20.8 provides that proceedings in which there is an allegation of fraud or proceedings in the Small Claims Division of a Local Court cannot be referred to arbitration, unless the parties consent or the court finds special circumstances to justify their referral.
The arbitrator must record his or her determination and reasons in an award in writing.  The award must be sent immediately to the referring court (CPA s. 39).  

As soon as practicable after receiving an award, the registrar must send a copy to the parties with the date of sending set out in the award or in an accompanying notice. Date of sending means the date of leaving, sending, transmitting or otherwise serving copies of the award  (rule 20.11).  

The award is taken to be a judgment of the court if: 

(a) It is expressed to be made by consent of all of the parties, on the date on which it is filed in the referring court, or

(b) In any other case, at the expiry of 28 days after it is sent to all of the parties (CPA s.40).

The provisions relating to rehearing have been simplified after the working party identified difficulties with the existing regime. 

An aggrieved person can apply for a full or limited rehearing by filing a notice of motion XE "notice of motion"  (CPA s.42 and rule 20.12).  However, an order for rehearing: 

(a) Cannot be made unless the amount claimed in the proceedings exceeds the general jurisdictional limit of the Small Claims Division of a Local Court (CPA s.43 (2); and 

(b) Need not be made if it appears to the court that the applicant failed to attend a hearing before an arbitrator without good reason (CPA s.43 (3)).

The award is suspended from the time the application is made until an order for rehearing is made (CPA s.42 (3)).  

The application for rehearing will be listed before the court, which will then determine whether the proceedings are to be a full or a limited rehearing (CPA s.43 and rule 20.12).  The court will also fix a date for the rehearing.

The award will cease to have effect if an order is made for a full rehearing.  The award will be suspended if an order is made for a limited rehearing (CPA s.44).

A rehearing can be discontinued with the consent of all parties or by leave of the court (CPA s.45).

Costs orders XE "Costs orders"  can be made under CPA ss. 46 and 54. 

Arbitrators are given protection from liability when carrying out their functions (CPA s.55).  For consistency of approach, the section mirrors the equivalent section in relation to mediators.

Commercial Arbitration Act 1984 XE "Commercial Arbitration Act 1984" 
CPA Schedule 5.5 amended the Commercial Arbitration Act 1984 XE "Commercial Arbitration Act 1984"  to give a Local Court the same jurisdiction as the District Court has to deal with certain matters under that Act.

OTHER MEANS OF RESOLVING PROCEEDINGS WITHOUT HEARING

UCPR PART 20

Referees

SCR Part 72, which allows proceedings to be referred to a referee, is carried over into rules 20.13 to 20.24.  The rules now also apply to proceedings in the District or Local Courts.

The Court may, at any stage of the proceedings, make orders for reference to a referee appointed by the court for inquiry and report by the referee on the whole of the proceedings or any question or questions arising in the proceedings (rule 20.14).

Ritchie’s Supreme Court Procedure XE "Ritchie’s Supreme Court Procedure"  notes that: 

“… Typically disputes that involve significant technical issues are suitable for reference out – because of the expectation that an appropriately selected referee will provide the most efficient, economical and accurate determination of issues of that kind….” [72.2.3]

The court may give directions with respect to the conduct of the proceedings under reference (rule 20.20).

The referee must give a written report to the court, which states the referee’s opinion and reasons for the opinion.  The court must then send the report to the parties (rule 20.23)

The court may: 

(a) Adopt, vary or reject the report in whole or in part;

(b) Require the referee to provide an explanation;

(c) Remit a matter back to the referee for further report; or 

(d) Decide any matter on the evidence XE "evidence"  taken before the referee, without any additional evidence (rule 20.24)

Ritchie’s Supreme Court Procedure XE "Ritchie’s Supreme Court Procedure"  notes that: 

“… Referees appointed under [Part 72] are not officers of the court and their reports have no legal consequence unless or until they are adopted by the court” [72.0.0]

Compromise

Rules 20.25 to 20.32 generally carry over the existing rules relating to offers of compromise XE "offers of compromise" .   

A party can make an offer of compromise to any other party in the proceedings (rule 20.36(1)).  

A party can accept an offer of compromise at any time during the period for acceptance.  The period for acceptance is:

(a) The expiration of the time limited for the offer, or if no time is limited, the expiration of 28 days after the offer is made; or

(b) The final deadline for offers in respect of the claim to which the offer relates

whichever first occurs.

The final deadline for an offer means:

(a) If the trial is before a jury, the time at which the judicial officer begins to sum up to the jury; 

(b) If the proceedings have been referred for arbitration, the conclusion of the arbitration hearing; or

(c) In any other case, the time at which the judicial officer beings to give his or her decisions or his or her reasons for decision, whichever is the earlier, on a judgment (except an interlocutory judgment).

If the offer of compromise is made for a limited time, rule 20.26(7) requires: 

(a) The closing date for acceptance to be not less than 28 days after the date on which the offer is made, if the offer is made 2 months or more before the date set down for commencement of the trial; or

(b) The offer to be left open for a reasonable time if the offer is made less than 2 months before the date set down for commencement of the trial.

Acknowledgment of liquidated claim XE "liquidated claim" 
In proceedings on a liquidated claim XE "liquidated claim" , the defendant may file a statement acknowledging that he or she is liable for the whole of the amount of the claim.  The defendant may not file the statement if he or she has filed a defence or the plaintiff has filed an application for default judgment (rule 20.33).

Once the statement is filed, judgment will be entered for the plaintiff for the whole amount of the claim. This will discharge all of the plaintiff’s claims in the proceedings.  There will no longer be a requirement for the plaintiff to file a notice verifying the quantum of interest.  

The acknowledgement of liquidated claim XE "liquidated claim"  procedure replaces the full confession procedure previously available in the District and Local Courts.

Part confessions are no longer available. A defendant who wishes to acknowledge part of a liquidated claim XE "liquidated claim" , must plead this matter in the defence.

Judgment by agreement XE "Judgment by agreement" 
At any time before judgment, the parties may enter into an agreement as to the judgment to be entered.   The registrar must enter judgment in accordance with that agreement (rule 20.34).
DISCOVERY, INSPECTION AND NOTICE TO PRODUCE DOCUMENTS

UCPR PART 21

Discovery and inspection

Discovery is a procedure that enables parties to obtain access to documents that are relevant to the issues in the litigation.

Rules 21.1 to 21.8 in relation to discovery and inspection XE "discovery and inspection"  are based on the Supreme and District Court rules.  Discovery is also available in Local Court proceedings.  

A court may make an order that one party give discovery to another party of:

(a) Documents within a class or classes specified in the order; or

(b) One or more samples (selected in such manner as the court may specify) of documents within such a class (rule 21.2).

An order for discovery XE "order for discovery"  is not to be made in personal injury claims unless the court, for special reasons, orders otherwise (rule 21.8).  Ritchie’s Supreme Court Procedure XE "Ritchie’s Supreme Court Procedure"  notes that “special reasons will exist where the court is satisfied that discovery is necessary for the trial of the action – either because it is necessary to dispose of the proceedings fairly or to save unnecessary costs” [23.5.1].

A party must comply with an order for discovery XE "order for discovery"  within 28 days or such other time as the court orders by serving on the party who applied for the order, a list of documents.  The list of documents must comply with rule 21.3(2).

The party must keep the documents readily accessible and capable of convenient inspection by the party who applied for the order (rule 21.5).

The party is required to disclose documents of which the party becomes aware after the initial list of documents is provided and before the end of the hearing (rule 21.6).

Notice to produce before hearing

A party can require another party to produce: 

(a) A document or thing referred to in any originating process, pleading, affidavit or witness statement filed or served by the other party; and 

(b) Any other specific document or thing that is clearly identified in the notice and is relevant to a fact in issue (rule 21.10).

Rule 21.11 requires the other party to comply with the notice within a reasonable time by:

(a) Producing the documents; or

(b) If a document is not produced, serving a notice in accordance with rule 21.11(1)(b).

In personal injury claims, a party does not have to comply with a notice to produce if the document or thing has not been referred to in any originating process, pleading, affidavit or witness statement filed or served by that party unless the court, for special reasons orders otherwise (rule 21.12).

INTERROGATORIES

UCPR PART 22

Interrogatories XE "Interrogatories"  are available in the Supreme, District and Local Courts.  

Parties require the leave of the court to administer interrogatories (rule 22.1).   Interrogatories XE "Interrogatories"  by notice are no longer available.  

A party must file a copy of the proposed interrogatories with the application for an order for interrogatories (rule 22.1).

The court will not order interrogatories unless it is satisfied that such an order is necessary at the time it is made (rule 22.1(4)).  

In the case of proceedings on a claim for damages arising out of the death or bodily injury to a person or on a claim for contribution in relation to damages so arising, the court will not make an order unless satisfied that special reasons exist that justify the making of the order (rule 22.1(3)).

A party may only object to being ordered to answer interrogatories if:

(a) The interrogatory does not relate to any issue in dispute between that party and the party seeking the order;

(b) The interrogatory is vexatious or oppressive; or

(c) The answer to the interrogatory could disclose privileged information (rule 22.2) 

If a party fails to sufficiently answer an interrogatory within 28 days or the time specified in the order, the court may make a further order or may order the party to attend to be orally examined (rule 21.4).

If a party fails to sufficiently answer an interrogatory after an order is made under rules 21.1 or 22.4, the court may give or make such judgment or order as it thinks fit including an order that the proceedings be stayed or dismissed or that the defence be struck out (rule 22.5). 

MEDICAL EXAMINATIONS AND INSPECTION OF PROPERTY

UCPR PART 23

UCPR Part 23 carries over the Supreme, District and Local Court rules in relation to medical examinations and  XE "medical examinations" inspection of property, and the Supreme and District Court rules in relation to rehabilitation assessment.

A party applying for preliminary discovery and inspection XE "discovery and inspection"  under Part 5 can also seek an order for the inspection of property under rule 23.8.

A party who fails to comply with an order under Part 23 may be subject to range of orders including an order dismissing the proceedings or striking out the defence (rule 23.9).

TAKING EVIDENCE OTHERWISE THAN AT TRIAL 

UCPR PART 24

UCPR Part 24 carries over SCR Part 27 and DCR Part 25 in relation to evidence on commission.  It applies to proceedings in the Supreme and District Courts. 

The rules no longer refer to the taking of depositions but to the recording in writing of the evidence (rule 24.12) XE "depositions" .   Rule 24.14 requires the person who prepares a transcript of evidence XE "evidence"  to certify that it is a correct transcript of the evidence so recorded. XE "evidence." 
INTERIM PRESERVATION 

UCPR PART 25

UCPR Part 25 carries over SCR Part 28 on interim preservation XE "interim preservation" .  It applies to proceedings in the Supreme and District Courts.

RECEIVERS 

UCPR PART 26

UCPR Part 26 carries over SCR Part 29 on receivers XE "receivers" .   The Part only applies to proceedings in the Supreme Court.

UCPR Schedule 5 details the rate at which the court can charge interest under rule 26.6 where there is a default by a receiver.

DISPOSAL OF LAND 

UCPR PART 27

UCPR Part 27 carries over SCR Part 30 on the disposal of land XE "disposal of land" .   The Part only applies to proceedings in the Supreme Court.

SEPARATE DECISION OF QUESTIONS AND CONSOLIDATION 

UCPR PART 28

UCPR Part 28 carries over the rules on separate decision of questions XE "separation of questions"  in SCR Part 31 and the rules on consolidation of proceedings in SCR Part 31 and DCR Part 12.

TRIALS

UCPR PART 29

UCPR Part 29 carries over the Supreme, District and Local Court rules in relation to trials XE "trials" .    CPA s.3 defines a trial as “any hearing that is not an interlocutory hearing”.  

With modern case management XE "case management" , it is no longer appropriate for a party to decide when a matter is ready for trial and to file a notice to set the proceedings down for trial.   The courts control the progress of proceedings and their fixing for trial.  Therefore SCR Part 33 on setting down for trial has not been replicated in the UCPR.

Procedure on Fresh Trial

CPA s.89 provides that at a fresh trial after an appeal, where a fresh trial has been listed under CPA s. 88 (following the death, resignation or incapacity of a judicial officer) or where a judicial officer has discharged himself or herself, the court may give directions that all or any part of the evidence given at the previous trial be evidence in the fresh trial or give directions that all or any of the witnesses be recalled to give evidence.  
ASSESSMENT OF DAMAGES AND VALUE OF GOODS

UCPR PART 30

UCPR Part 30 generally carries over the existing Supreme, District and Local Court procedures for the assessment of damages XE "assessment of damages"  and the value of goods.

Rule 30.1 enables proceedings to proceed to trial for assessment of damages XE "assessment of damages"  after judgment has been given on liability.   

EVIDENCE

UCPR PART 31

UCPR Part 31 generally carries over the existing Supreme, District and Local Court rules in relation to evidence XE "evidence" .

Rules 31.17 to 31.27 deal with experts XE "experts"  that are called by the parties.

Rule 31.18 requires each party to serve each other active party XE "active party"  with experts XE "experts" ’ reports and hospital reports:

(a) In accordance with any order of the court;

(b) In accordance with any practice note if no order is in force; or

(c) No later than 28 days before the date of the hearing at which the report is to be used, if no order or practice note is in force.

Except with the leave of the court or the consent of the parties, a report is not admissible if it is not served in accordance with rule 31.18.  Leave will not be given unless the court is satisfied that there are exceptional circumstances that warrant the granting of leave or the report merely updates an earlier report that has been served in accordance with the rule.  

In proceedings other than those in the District or Local Courts, a party may require the attendance for cross-examination of an expert by serving a notice on the party who served the expert’s report (rule 31.18A).  This rule does not apply to proceedings on a trial with a jury.

In proceedings in the District and Local Courts, it is the responsibility of the party requiring the attendance of an expert for cross-examination to procure and pay for the attendance of the expert (rule 31.19).  This rule does not apply to proceedings on a trial with a jury.  

Rules 31.20 to 31.22 carry over the Supreme Court rules in relation to the fees for a medical expert to comply with a subpoena, service of subpoenas XE "subpoenas"  on medical experts XE "experts"  and subpoenas requiring the production of medical reports.

Rule 31.25 provides for compulsory conferences between experts.

Rule 31.26 deals with the time and manner of giving of  XE "evidence" expert evidence.  The rule is generally based on FCR Order 34A r 3.   It enables what is known as “hot tubbing”, that is, calling all of the expert witnesses at the same time.  The rule is wider than the Federal Court rule in that it provides for the experts to ask each other questions.

Rules 31.28 to 31.35 carry over existing rules in relation to experts XE "experts"  appointed by the court. 

The expert witness code of conduct is carried over in UCPR Schedule 7.

SUBPOENAS

UCPR PART 33

The UCPR carry over SCR Part 37 on subpoenas XE "subpoenas" .  The rules are harmonised nationally with other jurisdictions, and were developed under the auspices of the Council of Chief Justices.

UCPR Part 33 differs in some aspects from the existing District and Local Courts subpoena rules. 

Subpoenas XE "Subpoenas"  can be issued to attend and give evidence XE "evidence"  or to produce any document or thing or both (rule 33.2).    

A subpoena is not to be issued:

(a) If the court has made an order, or there is a rule of the court, having the effect of requiring that the proposed subpoena:

(i) not be issued, or

(ii) not be issued without leave of the court and that leave has not been given, or

(b) Requiring the production of a document or thing in the custody of the court or another court (rule 32.3).  

Rule 33.13 sets out the procedures to be followed if a party seeks production of a document or thing in the custody of a court.

The leave of the court is required before a subpoena can be issued at the request of an unrepresented party or in proceedings in the Small Claims Division of a Local Court (rule 7.3).

Subpoenas XE "Subpoenas"  must be in the approved form (rule 33.3).   The approved form is similar to the Supreme Court form of subpoena and is harmonised nationally with other jurisdictions.

Subpoenas XE "Subpoenas"  must be personally served on each other party in the proceedings (rule 33.5).   Rules 10.20 to 10.26 detail the requirements for personal service XE "personal service" .  Rule 10.20(2)(c) sets out how subpoenas for attendance are to be served in Local Court proceedings. Rule 10.20(2)(d) sets out how subpoenas for production are to be served in District and Local Court proceedings.  

A person does not have to comply with a subpoena to attend and give evidence XE "evidence"  unless conduct money is tendered (rule 33.6).

A person may produce copies of documents to the court, with the consent of the person issuing the subpoena (rule 33.7).

The UCPR also carries over SCR Part 36 rules 13BA to 13BC in relation to:

(a) Fees payable for medical experts XE "experts"  to comply with a subpoena (rule 31.20);

(b) The service of subpoenas XE "subpoenas"  on medical experts XE "experts"  (rule 31.21); and 

(c) Subpoenas XE "subpoenas"  requiring production of medical records (rule 31.22). 
NOTICES TO PRODUCE AT HEARING 

UCPR PART 34

UCPR Part 34 is generally based on SCR Part 36 rule 16, DCR Part 28 rule 18 and LCR Part 23 rule 9.

AFFIDAVITS 

UCPR PART 35

The UCPR generally carry over the existing rules in relation to affidavits XE "affidavits" .

Rule 35.3 details who may make an affidavit if a party is required to make an affidavit or to verify any matter by affidavit.    

Rule 35.7A carries over the requirement to include the legal practitioner’s or commissioner for affidavit’s name on the affidavit.

Rule 35.7B carries over the requirement for each page of an affidavit to be signed by the deponent and by the person before whom the affidavit is sworn.

Rule 35.8 provides that an affidavit of service XE "affidavit of service"  must not annex a copy of the document that has been served.

Rule 35.9 provides that an affidavit must not be filed unless it is filed in accordance with:

(a) The uniform rules;

(b) Other rules of court applicable to the court in which it is filed; or

(c) A practice note applicable to the court in which it is filed.

The Supreme Court’s size limit on affidavits XE "affidavits"  has been removed.

JUDGMENTS AND ORDERS

CPA PART 7, UCPR PART 36

CPA s.90 requires the court to give such judgment or make such orders, as the nature of the case requires.  It is based on SCA s.91.

The court has power to give judgment for the detention of goods including for their delivery or payment of their value.  Where judgment is given for the delivery of goods and the goods are subsequently unavailable or destroyed the court may make further orders for the payment of the value of the goods (CPA s.93).

INTEREST

CPA ss. 100 and 101

Pre judgment interest

The Court may award pre judgment interest XE "pre judgment interest"  under CPA s. 100 at the prescribed rate or such rate as the court may determine.  The rate of interest is prescribed in UCPR Schedule 5.

Post judgment interest

CPA s.101 reflects SCA s.95.

CPA s.136 provides that any payment made on account of a judgment debt will be appropriated first towards such part of the judgment debt that comprises interest under CPA s.101 and second towards the balance of the judgment debt. 

Rule 36.7 provides that a Local Court may not order interest in proceedings where the claim is less than $1,000.

TIME TO PAY AND PAYMENTS BY INSTALMENTS 

UCPR PART 37

The judgment creditor and judgment debtor may make an agreement to pay a debt by instalments (rule 37.1).

A judgment debtor may make an application for an instalment order XE "instalment order"  (rule 37.2).  The application is made by notice of motion XE "notice of motion"  and determined by the registrar in the absence of the public.  The application must be supported by an affidavit as to the judgment debtor’s financial circumstances.  

EXAMINATION OF THE JUDGMENT DEBTOR

UCPR PART 38

Except in relation to proceedings in the Supreme Court, a judgment creditor must, subject to the rules of court, issue an examination notice prior to seeking an order for examination (CPA s. 108(3) and rule 38.3).  

The judgment creditor must serve a written notice requiring the judgment debtor to answer questions or produce documents as to any material questions.  Material questions include questions as to the judgment debtor’s financial circumstances (CPA s.108 (5)). 

The judgment debtor is to be given at least 28 days to respond to the examination notice. 

An order for examination may only be made where the judgment debtor has failed to comply with the examination notice.

An application for an examination order XE "examination order"  is to be listed at the court at which judgment is entered unless the judgment debtor neither resides nor carries on business within 30 kilometres of that court.  In those circumstances, the application is to be listed at the court closest to where the debtor resides or carries on business as the court may determine (rule 38.4).

The examination is to be conducted by the judgment creditor unless the court orders otherwise (rule 38.5(1)).  

A registrar or court may conduct an examination on behalf of the judgment creditor only where:

a) The judgment debtor attends for examination on an arrest warrant XE "arrest warrant" ;

b) The judgment debtor attends for examination otherwise than at the required time; or

c) The court is satisfied that the circumstances so warrant (rule 38.5(3)).

It is anticipated that under (c), the court would have regard to any representations made of hardship by the judgment creditor for attendance at remote locations.

Where a judgment debtor fails to attend, the court may issue an arrest warrant XE "arrest warrant" , either on its own motion or on application of the judgment creditor.  It would only be in exceptional cases that the court would issue an arrest warrant without the application of the judgment creditor.  

An arrest warrant XE "arrest warrant"  may not be issued earlier than 14 days after the court has notified the judgment debtor that the failure to attend may result in the person’s arrest (rule 38.6).

ENFORCEMENT OF JUDGMENTS 

CPA PART 8, UCPR PART 39

The CPA and UCPR consolidate enforcement provisions from:

· Attachment of Wages Limitation Act 1957 XE "Attachment of Wages Limitation Act 1957" ; 
· Judgment Creditor’s Remedies Act 1901 XE "Judgment Creditor’s Remedies Act 1901" ; and
· Court Acts XE "Court Acts"  and rules.
The giving and entry of judgment

The existing distinction between the giving of a judgment or making of an order by the court, and recording the entry of judgment or order (rule 36.11) has been maintained.   

CPA s. 133 provides that a judgment may not be enforced until it has been entered in the court.

Stale Judgments

An application for enforcement action may not be issued without leave of the court after a lapse of 12 years after judgment was given (CPA s.134).

Methods for Enforcement of Judgments

Judgments for possession of land in the Supreme and District Courts may be enforced by a writ of possession (CPA s. 104).

Judgments for delivery of goods may be enforced by a writ of delivery (CPA s. 105).

Judgments for the payment of money may be enforced by:

(j) A writ for the levy of property XE "writ for the levy of property" ;

(k) A garnishee XE "garnishee"  order; or 

(l) In the Supreme and District Courts, a charging order XE "charging order"  (CPA s. 106).

WRITS OF EXECUTION

CPA s. 109 to 1116, rules 39.1 to 39.33

Writ for the Levy of Property

An application for a writ for the levy of property XE "writ for the levy of property"  must be supported by an affidavit that includes the following particulars:

a) The amount payable under the judgment together with any costs and interest payable; and

b) The address or addresses at which property belonging to the debtor may be located (rule 39.3).

The Sheriff must sell property in such order as seems best for the speedy satisfaction of the judgment without undue expense and to minimise hardship to the judgment debtor (rule 39.6).

Effect of writ of execution on goods and land

CPA s.109 carries over s.29 of the Sale of Goods Act 1923 dealing with the effect of a writ of execution against goods.  It provides that a writ of execution against goods binds the property in the goods as from the time the writ is delivered to the Sheriff.

CPA s.112 carries over s.13 of the Judgment Creditors’ Remedies Act 1901 and provides that a writ of execution against land binds the land, as from the time the writ is delivered to the Sheriff, in the same way as a writ of execution against goods binds the property in the goods.
Property that can be seized

CPA s. 106 details the property that may be seized XE "property that may be seized"  by a Sheriff under a writ of levy of property:

(a) Any goods in which the judgment debtor has a beneficial interest;

(b) Money (i.e. banknotes and coin); 

(c) Cheques, bills of exchange, promissory notes, bonds or other securities;

(d) Choses in action; and 

(e) Land.

CPA s. 106 provides that the Sheriff is not authorised to seize the following property being used by the judgment debtor or members of his family:

(a) Clothing; 

(b) Bedroom or kitchen furniture; and

(c) Tools of trade (including vehicles, plant, equipment and reference books) not exceeding the sum prescribed by the uniform rules.  (Rule 39.46 prescribes this sum as $2,000.)

Where seizure is to be made

The writ of execution XE "writ of execution"  authorises the seizure of property at any location within New South Wales.  The creditor may nominate more than one address at which property may be located.  

Where multiple addresses are recorded the creditor must nominate in the application the preferred location for the Sheriff to attempt seizure.  

It is not necessary for the registrar to arrange for the redirection of the writ for execution at another location.

Manner of seizure

CPA s. 132 provides that after seizing property under a writ, the Sheriff may appoint either the judgment debtor or some other person as custodian of the goods pending their sale under the writ.  

A custodian must not sell, damage or otherwise deal with the property otherwise than with leave of the court or written consent of the Sheriff.

Removal of property

Rule 39.29 provides that where goods are seized under a writ for the levy of property XE "writ for the levy of property"  the Sheriff may remove the goods to: 

(a) A place where sale of the goods at the highest price is likely to be obtained; or 

(b) A place for safekeeping.

Sale of goods

The following conditions apply to the sale of goods under a writ XE "sale of goods under a writ" :

(a) The Sheriff may not sell goods before six days after the goods were seized (rule 39.30);

(b) The sale is to be advertised in a local paper (rule 39.31);

(c) The Sheriff must cause notice of the intended sale to be affixed at the place of sale at least five days before the sale.  If sale does not take place in a city or town, a notice must be placed at the court house of some other convenient public place (rule 39.31);

(d) The sale is to be by public auction (rule 39.7) although if the highest bid is substantially below the assessed market value of the goods, the Sheriff may sell the goods by private treaty (rule 39.13); and

(e) The Sheriff may appoint an auctioneer to effect the sale of the goods (rule 39.8).

Sheriff may require security for costs

The Sheriff may require the judgment creditor to lodge money or provide an undertaking to secure the costs of the Sheriff in effecting the execution of the property (rule 39.17).  This may include the costs of removal or storage or the auctioneer’s costs.

Disbursement of proceeds of enforcement

Rule 39.15 provides that the proceeds of enforcement of a writ of levy of property are to be disbursed by the Sheriff in the following manner:

(a) First to cover the Sheriff’s fees and expenses;

(b) Second, to the judgment creditor to satisfy the judgment debt; and

(c) Third, to the judgment debtor for any amount remaining.

Duration of writs

Rule 39.20 provides that a writ of execution XE "writ of execution"  has effect for 12 months and may be renewed.

Notwithstanding rule 39.20, CPA s.116 provides that the expiry of a writ for the levy of property XE "writ for the levy of property"  does not affect any agreement for sale or other transaction entered into under the authority of the writ before that expiry.  Any action may be taken that is necessary to complete that sale or to give effect to that transaction, as if the writ were still in force.

A number of cases indicate that it is not necessary to complete the execution by sale within the twelve months, if action is initiated under the writ within the period.  A levy made on the last day of the period may be completed after the expiration of the period.   See:

· Jordan v Binckes (1849) 18 LJ (NS) 277; and

· Greenshields v Harris (1842) 9 M & W 774; 152 ER 328.

Enforcement of writs against land

A writ for the levy of property XE "writ for the levy of property"  must not be executed against land unless the judgment debtor consents or the Sheriff is satisfied that the land should be sold before other property in order to minimise hardship to the judgment debtor (rule 39.6) 

CPA s. 106(5) provides that the power to sell land under a writ of execution XE "writ of execution"  may not be exercised if the amount outstanding under the judgment is less than the jurisdictional limit of the Small Claims Division of the Local Court.  This increases the current restriction from $3,000 to $10,000.  

Registration against land

A number of amendments have been made to the Real Property Act 1900 XE "Real Property Act 1900"  to streamline the process for recording a writ in the register at the Land and Property Information office (LPI).  These amendments were prepared in consultation with the LPI.  The amendments are in CPA Schedule 5.40.   

To commence enforcement of a writ against land, the creditor must register a copy of the writ for the levy of property XE "writ for the levy of property"  under s. 105 of the Real Property Act.  

The judgment creditor may take this step at any point in time after the issue of the writ of levy against property, notwithstanding any action that the Sheriff is taking to sell personal property.

CPA s. 113 provides that during the period of six months after registration of the writ or whenever the writ expires (whichever is the lesser period), the land may not be sold or mortgaged by the judgment debtor otherwise than with the judgment creditor’s consent.

Where consent is provided, it must be in writing and must indicate the amount of money from the sale or mortgage that is to be paid to the Sheriff.  A copy of the consent must be provided to the Sheriff.  The Sheriff must endorse the memorandum of consent with a certificate to the effect that the land has not been sold under the writ.

Notice of intention to sell land

In order to proceed beyond registration to the sale of land XE "sale of land"  the judgment creditor must file an affidavit under rule 39.21 verifying that:

(a) The writ has been registered against the land under the Real Property Act; and

(b) The Sheriff has provided advice to the effect that the Sheriff has not obtained satisfaction against the goods of the judgment debtor.

The judgment creditor is required to file and serve on the judgment debtor, a notice of intention to sell the land.  This notice will advise the judgment debtor that: 

(a) The writ has been registered;

(b) The judgment creditor intends that the land will be sold after four weeks; and

(c) That the judgment debtor may only sell the land in accordance with CPA s. 113.  

Application for sale of land XE "sale of land" 
Rule 39.22 outlines the process to apply for the sale of land XE "sale of land" .  The judgment creditor must take the following steps:

(a) File an affidavit of service XE "affidavit of service"  of the notice to sell land;

(b) Lodge the original and six copies of the notice of sale with the registrar;

(c) Give the six copies of the sealed notice of sale to Sheriff who must insert a date for sale not less than 4 weeks after the date on which the notice of intention to sell was served on the judgment debtor;

(d) Serve a copy of the notice of sale on the judgment debtor; and

(e) Provide the Sheriff with particulars of the value of the property.

Publication of sale

The Sheriff is required to advertise the sale of land XE "sale of land"  in the Government Gazette and in a local district newspaper at least a week prior to the sale.  Additional advertisements may be placed as approved by the Sheriff (rule 39.23).

Prior to the sale, the judgment creditor must provide the Sheriff with proof of service of the notice of sale and particulars of each advertisement (rule 39.24).

Agreement for the sale of land XE "sale of land" 
The Sheriff and the purchaser must sign an appropriate contract of land immediately after the auction under the writ for levy of property (rule 39.26).  

The Sheriff should ensure that an appropriate contract is prepared prior to the auction.  

The purchaser is required to prepare and sign a form of transfer and forward the transfer to the Sheriff.  Upon settlement of the purchase, the Sheriff will execute the transfer and deliver the transfer to the purchaser for the purpose of effecting the sale.

Writ of Delivery

An application for a writ of delivery of goods must be supported by an affidavit (rule 39.3 (3)).  The affidavit must include details of:

(a) The goods, if any, which have been delivered to the creditor since judgment;

(b) Any payments made by the judgment debtor in respect of the goods; and

(c) The address at which the goods are alleged to be located.

Return of writ

It will not be necessary to return the writ to the court in most proceedings.  However, the return of the writ is necessary to establish an act of bankruptcy under s.40(1)(d) of the Bankruptcy Act 1966 (Cth).  

A judgment creditor can request the Sheriff to return a writ to the court together with a notice indicating what action has been taken in execution of the writ and whether or not the writ has been satisfied (rule 39.51).  

GARNISHEE ORDERS

CPA ss. 117 to 125, rules 39.34 to 39.43

A garnishee XE "garnishee"  operates to attach to all debts that are due or accruing from the garnishee to the judgment debtor to the extent of the judgment debt (CPA s. 117).  It attaches to debts due and accruing at the time of service of the order unless the order provides otherwise.

Money held in a financial institution to the credit of the judgment debtor is taken to be a debt owed to the judgment debtor by that institution.

Garnishee orders against public servants

A garnishee XE "garnishee"  order that attaches to wages or salary binds the Crown in respect of New South Wales but not in respect of the Commonwealth (CPA s.119 (4)).  

The Attachment of Wages Limitation Act 1957 XE "Attachment of Wages Limitation Act 1957"  which provided an alternative means of deducting money from the wages of NSW government employees has been repealed.  

Section 75 of the Public Service Act 1999 (Cth) governs the procedure for applying for a garnishee XE "garnishee"  against the wages or salary of a Commonwealth public servant.  

Time within which garnishee XE "garnishee"  required to make payment

The garnishee XE "garnishee"  must pay the money attached by a garnishee order within 14 days of the wage or salary being due (CPA s.120).

Garnishee orders against wages or salary

A garnishee XE "garnishee"  order that attaches to wages or salary continues to have effect until the judgment debt has been satisfied (CPA s. 119). 

If the court makes an instalment order XE "instalment order" , then the garnishee XE "garnishee"  will continue to have effect until the judgment is satisfied and deductions will be made at the rate of the instalment order.  This arrangement also binds NSW government employees.

The maximum amount that may be deduced from wages or salary must not reduce the net weekly amount received by the judgment debtor to less than 80 per cent of the standard weekly benefit (CPA s.122).

Payments by garnishee XE "garnishee" 
The garnishee XE "garnishee"  must pay the money directly to the judgment creditor (CPA s.123).   The garnishee is entitled to retain administrative expenses of $13.00 from each payment (unless the garnishee order is in relation to a judgment debt the subject of an instalment order) (rule 39.42 and UCPR Schedule 3). 

Any amount retained by the garnishee XE "garnishee"  for administrative expenses does not operate to reduce the judgment debt (CPA s.123 (5)). 

Failure to comply with garnishee order

If a garnishee XE "garnishee"  fails to comply with a garnishee order, the judgment creditor may apply by notice of motion XE "notice of motion"  for orders that the garnishee be liable for the amount of the debt, wage or salary, or for the unpaid amount of the judgment debt (whichever is the lesser) (CPA s.124).

If the garnishee XE "garnishee"  is required pay an amount to the judgment creditor, then the judgment debt will be reduced by the amount that has been paid.  Any amount paid by the garnishee to the judgment creditor is deemed to have been paid by the garnishee to the judgment debtor (CPA s.124 (4)).

CHARGING ORDERS

CPA ss. 126 to 128, UCPR rules 39.44 and 39.45

In proceedings in the Supreme or District Courts, a judgment creditor may apply for a charging order XE "charging order"  by filing a notice of motion XE "notice of motion"  (rule 39.44).  

A charging order XE "charging order"  secures an interest in property of the judgment debtor in the form of stocks and shares, bank deposits (whether in the judgment debtor’s name or held in trust) or any equitable interest in property.

The effect of a charging order XE "charging order"  is to entitle the judgment creditor to rights he would be entitled to, if the judgment debtor had made the charge in his favour.  The person subject to the charging order may not deal with the property charged otherwise than in accordance with the directions of the judgment creditor.

ADDITIONAL MEASURES FOR ENFORCING JUDGMENTS AND ORDERS OF THE SUPREME COURT AND DISTRICT COURT 

UCPR PART 40

UCPR Part 40 carries over a number of Supreme Court rules for enforcing judgments and orders.  The rules relate to equitable forms of relief.  

The rules do not apply to proceedings in a Local Court, as that court does not have an equitable jurisdiction. 

Provisions applicable to the Supreme Court only

(rules 40.1 to 40.4)

The Supreme Court may make orders: 

(a) for the appointment of a receiver or the sequestration of property (rule 40.2); and 

(b) for the purpose of security for future conduct (rule 40.4).  

A writ of sequestration may not be issued without leave of the court (rule 40.3).  

Provisions applicable to the Supreme and District Court

(rules 40.5 to 40.8)

The Supreme and District Courts may make orders relating to:

(a) the doing or abstaining from doing an act (rule 40.6); and 

(b) substituted performance (rule 40.8)

FUNDS IN COURT

UCPR PART 41

UCPR Part 41 carries over SCR Part 50 on funds in court.  

Most rules in the Part apply to proceedings in the Supreme, District and Local Courts.  Stop orders are only be available in relation to funds in the Supreme Court (rule 41.16).

COSTS

CPA ss. 98 and 99, UCPR PART 42

When costs order can be made

The court may make costs orders XE "costs orders"  at any stage of proceedings or after the conclusion of the proceedings (CPA s.98(3)).

CPA s. 98(5) refers to costs against a married woman.  This subsection reflects SCA s76(3).  The subsection not contained in the DCA or LCA.

Costs against a legal practitioner

Costs can be imposed against a legal practitioner if unnecessary costs are incurred due to the failure or delay by the legal practitioner.  The court must give the legal practitioner a reasonable opportunity to be heard before making such an order (CPA s. 99).

The power to award costs against a legal practitioner in proceedings has been extended to a Local Court.  

An order for costs may be made against a legal practitioner who has previously represented a party to the proceedings, whether or not the party is still his or her client (CPA s. 99).

Entitlement to costs

Costs are in the discretion of the court and it has full power to determine by whom, to whom and to what extent costs are to be paid.  The court may order that costs are to be awarded on the ordinary basis or on an indemnity basis (CPA s.98).

The general rule is that costs will follow the event, unless the court makes some other order as to costs (rule 42.1).

Rule 42.3 provides that costs orders XE "costs orders"  cannot be made against non-parties, subject to rule 42.27 (dealing with costs where there is a failure to comply with an order to attend court).  This rule is based on the Supreme Court approach rather than the District and Local Courts approach (which permitted costs orders against non-parties).  

The court has power to make orders in relation to:

(a) maximum costs (rule 42.4);

(b) indemnity costs (rule 42.5); and

(c) disobedience to a rule, judgment, order or direction (rule 42.10).

Unless the court orders otherwise, interlocutory costs and reserved costs are not payable until the conclusion of the proceedings (rule 42.7).

Part 42 carries over the costs rules in relation to:

(a) arbitration rehearings under Division 3 of Part 5 of the Civil Procedure Act 2005 XE "the Civil Procedure Act 2005"  (rule 42.12);

(b) offers of compromise XE "offers of compromise"  (rules 42.13 to 42.17);

(c) offers to contribute (rule 42.18);

(d) proceedings that are discontinued or dismissed (rules 42.19 and 42.20); and

(e) security for costs (rule 42.21).

Smyth orders

At any stage of proceedings, the court can order a legal practitioner serve a notice on their client that specifies:

(a) (i)
an estimate of the largest amount (inclusive of costs) for which judgment is likely to be given if the party is successful; and

(ii) an estimate of the largest amount (by way of costs) that the party may be ordered to pay if the party is unsuccessful; 

or

(b) (i)
an estimate of the best outcome that the party is likely to achieve if the party is successful; and

(ii)
an estimate of the worst outcome that the party is likely to undergo if the party is unsuccessful.

INTERPLEADER PROCEEDINGS

UCPR PART 43

The Sheriff or a stakeholder may apply for relief by way of interpleader XE "interpleader" .

A stakeholder is defined as a person (other than the Sheriff) who is under a liability in respect of a debt or other personal property (rule 43.1). 

Stakeholder’s interpleader

A stakeholder may apply for relief by:

(a) filing a notice of motion XE "notice of motion" , if proceedings have been commenced against the stakeholder in respect of disputed property; or

(b) commencing fresh proceedings, if proceedings have not been commenced against the stakeholder (rule 43.2).

An application by a stakeholder must be accompanied by an affidavit, which states that:

(a) the stakeholder has no interest in the subject matter in dispute other than for charges or costs;

(b) the stakeholder is not acting in collusion with any claimant; and

(c) the stakeholder is willing to pay or transfer the subject matter in dispute into court if the court so requires (rule 43.2(3)).

If the stakeholder applies for relief by filing a notice of motion XE "notice of motion" , the stakeholder must serve a copy of the notice of motion on each party to the proceedings and any other person who claims an interest in the disputed property (rule 43.2(4)).

Sheriff’s interpleader

If the Sheriff takes or intends to take possession of any disputed property under a writ of execution XE "writ of execution" , a claimant may give notice of his or her claim to the Sheriff (rule 43.3).

Where a claim is received, the Sheriff is to give a copy of the notice to the judgment creditor.  If the judgment creditor admits the claim, then the Sheriff is entitled to withdraw from possession (rule 43.5).

If the judgment creditor does not admit the claim within 4 days after service of the notice and the claim is not withdrawn, the Sheriff may apply by notice of motion XE "notice of motion"  to the court in which the writ of execution XE "writ of execution"  was issued (rule 43.6).  Previously in the District and Local Courts, the Sheriff could apply to the court at which the relevant Sheriff was located.

There is no longer provision in the District or Local Courts for a claimant to pay an amount of money equivalent to the value of the property to the Sheriff, in order to seek the release of the property prior to the court determining the interpleader XE "interpleader"  motion.  

Proceedings by claimant stayed

If a claimant is aware that the Sheriff has taken possession of disputed property and unreasonably delays notifying the Sheriff, then the Sheriff may apply to restrain the claimant from bringing any proceedings against the Sheriff in relation to the disputed property (rule 43.4).

Powers of the court

When dealing with interpleader XE "interpleader"  proceedings, the court may make orders including:

(a) adding a claimant as a party to proceedings;

(b) restraining continuance of proceedings;

(c) transfer disputed property into court;

(d) orders for the sale of disputed property; and

(e) orders for the application of proceeds of sale (rule 43.7).

TRANSFER OF PROCEEDINGS 

CPA PART 9, UCPR PART 44

CPA Part 9 carries over provisions from the Court Acts XE "Court Acts"  enabling proceedings to be transferred between courts.

The UCPR carry over: 

(a) SCR Part 74 on transfer of proceedings and cross-vesting laws; and 

(b) LCR Part 3 rule 4 on transfer of proceedings between Local Courts XE "transfer of proceedings between Local Courts"  (i.e. the rule relating to objection by defendant to venue).

CPA s.149 provides that when proceedings are transferred to a lower court, the lower court has, and may exercise all of the jurisdiction of the higher court in relation to the transferred proceedings.  This includes jurisdiction to determine any questions that arise in the proceedings.  

CPA ss. 150 to 153 deal with the general transfer of proceedings between Local Courts XE "transfer of proceedings between Local Courts" .   Rule 44.1 deals with applications by defendants to transfer proceedings to another Local Court within the period allowed for filing the defence.

REVIEWS AND APPEALS WITHIN THE COURT 

UCPR PART 45

UCPR Part 45 carries over: 

(a) SCR Part 60 dealing with removal of proceedings from an associate judge to a judge and appeals from an associate judge to a judge; and

(b) rules from DCR Part 43 and 43A dealing with the review of a registrar’s and judicial registrar’s decision.

APPEALS TO THE COURT

UCPR PART 46

UCPR Part 46 carries over SCR Part 51A dealing with appeals to the court XE "appeals to the court"  other than to the Court of Appeal.
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judicial registrar of the District Court
13

Law Reform Commission in Report No. 94
21

liquidated claim
24, 25, 35, 41, 42

Local Court (Civil Claims) Act 1970
11

Local Court Act 1982
7

Local Courts (Civil Claims) Act 1980
11

Mediations
37

medical examinations
44

methods of service
28

motions
36, 37

new civil forms
15

New civil forms
14

notice of appearance
25

notice of motion
27, 32, 35, 36, 37, 39, 49, 57, 58, 61

notice of the motion
36

offers of compromise
41, 60

Officer of the court
13

order for discovery
42

orders in relation to informal proof and admissions
18

Part 15A of the Crimes Act 1900 (i.e. AVO proceedings
10

party rules
26

person under a legal incapacity
19, 20, 28

Personal injury cases
34

personal service
29, 30, 47

pleading rules
33

pleadings
32, 33, 34

power to give directions
17, 20

pre judgment interest
49

preliminary discovery and inspection rules
21

property that may be seized
52

Proportionality of costs
17

Real Property Act 1900
54

receivers
45

Registrar’s and court officer’s powers
13

Relationship between the UCPR and existing rules
13

require attendance at court and the production of documents
18

Ritchie’s Supreme Court Procedure
33, 40, 41, 42

sale of goods under a writ
53

sale of land
55, 56

Scott Schedule
34

security of costs
22

self-incrimination
21

separation of questions
45

Service of documents by Local Courts
28

Service on active parties
28

Service outside Australia
30

Service outside New South Wales but within Australia
30

set-off
21

setting aside service of the originating process
32

setting aside the originating process
31

Signing documents
23

splitting causes of action
21

statement of claim
24, 25, 27, 31, 32, 33, 35, 36

stay proceedings
18, 25

subpoenas
46, 47, 48

Subpoenas
47

summary disposal of proceedings
32

summons
22, 24, 25, 27, 28

Supreme Court Act 1970
5, 11, 14

Supreme Court Regulation 2000
15

the Civil Procedure Act 2005
11, 60

transfer of proceedings between Local Courts
27, 62

transferring proceedings between Local Courts
27

trials
45

UCPR Dictionary
9, 10

Uniform Rules Committee
12

venue for proceedings
27

Withdrawal of appearance or pleading
31

writ for the levy of property
51, 53, 54

writ of execution
52, 54, 61
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