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Church Legislation: NSW Government Policy
This policy document sets out the matters the NSW Government will consider when determining requests from a religious entity or group to enact new church property trust legislation or amend existing church property trust legislation.

Essential Summary

Church property trust legislation has been enacted over many years for the benefit of particular religious groups to assist in the management of their financial affairs.  

The factors that are considered when a church or religious body asks the Government to pass private property trust legislation are:

(1) Whether the entity or group satisfies the criteria of a religion

(2) Whether the membership of the entity or group is sufficient to warrant legislation

(3) The extent of the entity or group’s religious, charitable and educational practices

(4) The nature of those activities, such as whether activities are lawful or could be characterised as being a cult with socially undesirable practices

(5) Whether the extent and form of the entity or group’s property holdings are such as to make legislation a benefit to the church

(6) Whether the entity or group has a clear and generally accepted constitutional structure

(7) Whether there is broad consensus within the community associated with the entity or group as to any proposed legislation before it is introduced
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1 Scope

Church property trust legislation has been enacted over many years for the benefit of particular religious groups to assist in the management of their financial affairs.  Most church statutes establish a property trust to hold church property. Many establish a corporate trustee of the property trust. A small number of church statutes empower a church to establish further bodies corporate.  

The legislation does not confer State recognition that the body is a church or has religious purposes. This reflects the principle of State neutrality in relation to religion. That is, while there is no constitutional separation of church and state in NSW, the Government does not promote an official religion and does not engage preferentially with any particular religious group or institution. The enactment of property trust legislation for the benefit of churches is not intended to alter this principle in any way. 

This policy document sets out the matters the NSW Government will consider when determining requests from a religious entity or group for:

· enactment of new property trust legislation or amendment of existing property trust legislation, and 

· enactment of legislation empowering a religious entity or group to establish bodies corporate.
The document includes background information about the policy context in which church property trust legislation operates. 


2 Purpose

The policy provides guidance to officers dealing with requests for new or amended church legislation by setting out the criteria that are considered in assessing such requests. The policy will also provide greater transparency to religious groups who seek new or amended church legislation and should assist in managing expectations about the process of obtaining church legislation.

3 Introduction

3.1 Regulation of not-for-profit entities, charitable entities and churches

Churches and other religious groups are not, in themselves, recognised as legal persons for the purposes of Australian civil law. In order to act in ways that are recognised by Australian law (for example, to own property), religious entities have established structures that are recognised by Australian law.

For example, churches may establish property trusts to hold property on their behalf. The trustees of such property trusts are governed by the general law of trusts except to any extent that the common law is displaced by statute. The law of trusts imposes certain obligations on trustees, which include:

· obligations to act in good faith, to exercise the powers of trustee for the purpose of the trust and to avoid conflicts of interest, and

· that trustees are personally liable for the conduct of the trust. 

Churches may also decide to incorporate entities to carry out some or all of their activities, including:

· acting as trustee of a church property trust,

· engaging employees, 

· entering into contracts, and 

· taking any other actions that may only be taken by a legal person. 

A benefit of incorporation is that it limits the personal liability of persons who, in their role as directors of the body corporate, direct the conduct of the trust. 

Where a religion uses an incorporated entity, the entity is governed by the statute under which it is incorporated. In NSW, these may include:

· an incorporated association under the Associations Incorporation Act 2009 (NSW) (‘Associations Incorporation Act’),

· various kinds of incorporated entities under the Corporations Act 2001 (Cth) (‘Corporations Act’), or

· an entity incorporated under a specific Act (such as some church property trust legislation).

Where religious bodies choose to incorporate they will be subject to such governance, financial and reporting requirements as apply under the relevant statute. Attachment A summarises some of these requirements. 

Religious entities that own property, including incorporated religious entities, are subject to general regulations applying to property owners such as taxation. They may also be entitled to some exemptions from general regulation on the basis of their religious character. Some of the tax exemptions that may be currently available to religious entities are discussed in Attachment B.

3.2 Not-for-profit Regulation

The Commonwealth Government has established a national not-for-profit regulator, the Australian Charities and Not-for-profit Commission (ACNC). Church entities such as church property trusts or corporate trustees will be registrable under the legislation establishing the ACNC. While registration is voluntary, it is required if a charity wishes to access certain benefits including tax concessions. The ACNC Act imposes certain obligations on registered charities. However, exemptions from some ACNC requirements, including obligations to provide annual financial reports and comply with governance standards, are available to ‘basic religious charities’, whose registered purpose is the advancement of religion.

3.3 Advantages to churches of specific church legislation

While there is variation between the different church statutes, broadly, some of the advantages to churches of having a statutory property trust and/or a corporate trustee have included:

· Alterations to the general powers and liabilities of trustees, such as a reduction in the liability of trustees and powers to alter the purposes for which the trust property is to be used,

· Avoidance of regulatory requirements imposed on bodies corporate established under general incorporation legislation,

· Exemptions from other regulatory requirements, such as statutory waiver of obligations to pay duty on the vesting of property under the Duties Act 1997”
.

4 Criteria for enacting legislation
The factors that are considered when a church or religious body asks the Government to pass private property trust legislation are:

(1) Whether the entity or group satisfies the criteria of a religion.

(2) Whether the membership of the entity or group is sufficient to warrant legislation.

(3) The extent of the entity or group’s religious, charitable and educational practices.

(4) The nature of those activities, such as whether activities are lawful or could be characterised as being a cult with socially undesirable practices.

(5) Whether the extent and form of the entity or group’s property holdings are such as to make legislation a benefit to the church.

(6) Whether the entity or group has a clear and generally accepted constitutional structure.

(7) Whether there is broad consensus within the community associated with the entity or group as to any proposed legislation before it is introduced.

Religious entity must show that it satisfies each criteria: The onus falls on the entity or group to show that it satisfies each of these requirements. Each criteria is expanded upon in further detail below.

Criteria 1. Does the group practice a religion?
There are a number of considerations the Government will take into account in deciding whether a religious entity has shown that it practices a ‘religion’. For example, the High Court of Australia has stated that the characteristics of a ‘religion’ are: 

· a belief in a supernatural being, thing or principle, not necessarily a god, and 

· the acceptance of canons of conduct in order to give effect to that belief.

However, the mere fact that a group of people follow a common religion does not make the group a church or other religious institution. As stated by Mason ACJ and Brennan J in the Scientology case, ‘It does not follow that the common religion of a group stamps a religious character on an institution founded, maintained or staffed by members of that group or that the purpose or activity of such an institution is religious’. However, the purposes for which an organisation was formed and the activities that it carries out may be relevant in determining whether it is a religious institution. These matters are also relevant to criteria 3 and 4.

In determining this issue the Government may consider publicly available sources that have a bearing on the question. For example, the Government may consider whether the religion is recognised for the purposes of the Marriage Act 1961 (Cth) and religious classifications used for the purposes of the census. 

The Government will consider enacting legislation for groups that satisfy the condition of being a ‘religion’. However, the fact that a group satisfies the test is not decisive. For example, the Government will not enact church property trust legislation for religious groups if the group’s ‘canons of conduct’ are inconsistent with the laws of NSW. 
Criteria 2:  Membership of religious entity sufficient to warrant legislation
Whether a religious group legitimately requires special legislation to assist in the management of their financial affairs should not be determined by reference to an arbitrary minimum number of participants. 

Nevertheless, if only relatively few people identify as members of a religious group (for example, less than several thousand) it will be harder to establish that it is a legitimate use of government resources to support and administer specific legislation. The preparation of property trust legislation and subsequent requests for amendment require a significant amount of Departmental work and Parliamentary time. In each case the benefits of such legislation need to be measured against the Government’s responsibilities to develop and implement Government priorities with a wider community impact.

In determining whether a group has shown that it has sufficient membership to warrant legislation, the Government may also consult publicly available sources regarding the number of people in NSW with a particular religious affiliation. 

For example, the Australian Bureau of Statistics collects census data on religious affiliation. The Australian Standard Classification of Religious Groups provides the basic classification according to which demographic information about religious affiliation is collated. In the 2006 census information was collected on religious affiliations ranging in size from 3 persons to 1,813,602 people. Such information may be considered by the Government in considering whether the size of the body seeking specific legislation is sufficient to warrant the expenditure of Government resources. 

Criteria 3 and 4: Extent and nature of religious entity’s activities
The Government will generally support the enactment of property trust legislation for churches only where the activities for which the trust property is used are broadly charitable purposes. At common law a ‘charitable purpose’ may include:

· relief of poverty

· advancement of education

· advancement of religion, or

· other purposes beneficial to the community.

In addition, the activity must be carried out for the benefit of the public. 

The Government will support the enactment of legislation only where the activities of the entity are lawful.
Criteria 5: Extent of property holdings
Typically, a church would need to have a number of properties of substantial value to justify the expenditure of resources in enacting legislation. 

Churches requesting new legislation may be required by the Government to provide evidence of:

· the value of the property proposed to be vested by legislation in the statutory trust, and/or

· the current and/or projected use of the property, including any income generated (or expected to be generated) by the use of the property. 

Criteria 6: Clear and well-accepted governance arrangements

The church entity requesting legislation must have a clear and generally accepted constitutional structure. It must have governing documents that are available to its membership and these must include clear and transparent processes for making decisions that would apply to matters including the use and disposition of the proposed trust property.  Copies of governing documents should be provided to the Government. 

Criteria 7: Broad consensus as to any proposed legislation

A religious entity must prove that there is broad consensus within the church community regarding any proposed legislation before the Government consents to introduce it into Parliament. 

The history of church legislation in NSW demonstrates that this criterion may be difficult for some emerging churches to satisfy, particularly in cases where a number of people or organisations claim to be the representatives of a particular religious community. 

In such circumstances there is a danger that, by enacting church property trust legislation for one group, the Government could inappropriately re-distribute ownership of contested property or alter the balance of powers between persons with claims to control the use of such property. The Government must be absolutely certain that it does not enact legislation in a way that would create or alter property rights of members of religious groups in a way that is not intended by all of the members of the group. 

Where there is conflict over authority within a religious community there is a further danger that, by enacting church property trust legislation for one group, the Government could inadvertently confer an impression of greater authority or authenticity on one group as compared to others. This is not a legitimate function for Government legislation. 

Case Study: the Macedonian Orthodox Church Property Trust Bill 2010
The Macedonian Orthodox Church Property Trust Bill 2010 was introduced into the NSW Legislative Council by the Revd the Hon Fred Nile MLC on 10 June 2010. It was subsequently referred to the Legislative Council General Purpose Standing Committee No.3 for inquiry and report. 

During the course of the inquiry it became apparent that there was a history of conflict within the Church, including ongoing litigation about the ownership and control of Church property at the time the bill was introduced. The Committee reported that there was substantial opposition within the Macedonian Orthodox community in NSW to the passage of the Bill. A large number of submissions were received from within the community both for and against the bill. Those opposing the Bill alleged a lack of consultation by the Church with the local Church communities before the introduction of the Bill in Parliament. The Committee’s Report concluded that any legislative solution was inappropriate in those circumstances.
 

The Committee concluded that there should be broad consensus within a particular Church community as to any proposed legislation before it is introduced.

What is required to satisfy this criterion will vary depending on the circumstances of the case, including whether there is division within a religious community or a history of disagreement regarding a request for legislation. 

Broadly, the Government will require that the church demonstrate that both the governing bodies of a church and a substantial majority of the members of the church understand and support the terms of the request for legislation. This will usually require that a church adopt a process to inform the membership about the request for legislation and for the members to have an opportunity to approve or reject the proposal. The onus will be on the church to conduct the appropriate inquiries and gather the relevant evidence to satisfy the Government’s requirements.

5 Umbrella Act for new church legislation
Variations in the size, internal governance structures and activities of religious bodies means that varied approaches to holding property and the legal status of church entities have been adopted for different religious entities. 

However, where new church property trust legislation is requested, particularly for smaller churches, the Government intends to develop an alternative approach. Over time, the Government will develop an umbrella Act under which the benefits of legislation can be provided to a number of churches through a single Act, with any provisions required for particular churches included in schedules.

The Government considers that this more streamlined approach will provide the benefits of greater regulatory uniformity and certainty, while at the same time continuing to provide the advantages of statutory property trusts to smaller churches.  

6 Content of church property trust legislation
The Government establishes statutory property trusts for churches because of the basically charitable nature of church activities. The purpose of church property trust legislation is to provide churches with a flexible structure to hold and deal with church property for the purposes of the church. 

While church property trust legislation may include provisions specific to the needs of churches, the general law applying to charitable trusts will continue to apply. 

The trustees of property trusts established by statute may be incorporated or unincorporated.  Where a corporate trustee is appointed it may be incorporated under the church statute or under a general incorporation statute (the Associations Incorporation Act or the Corporations Act). In all cases, the property trust Act will need to clearly establish any extent to which the trustee may be directed by persons or institutions not governed by the property trust Act.  

7 Incorporating trustees under church property trust legislation
A corporate trustee appointed for a church property trust established by statute may be incorporated either under the general incorporation statutes or specifically under the statute establishing the trust. 

The general incorporation statutes applying in NSW now include the Corporations Act and the Associations Incorporation Act. These are widely used by not-for-profit associations and charities to carry out their activities. For example, larger entities established by some churches for the purpose of running welfare or community services (for example, nursing homes, hospitals, other welfare services) are often incorporated as companies limited by guarantee under the Corporations Act.

The general incorporation statutes provide significant protections for members of bodies corporate and third parties who deal with them. This is particularly important where such bodies are engaged in commercial activities (including not-for-profit businesses) that may involve significant financial relationships with third parties (for example, through employment or contracting relationships or through financial arrangements such as loans, mortgages etc.). 

These safeguards are diminished for both members and third parties dealing with the bodies corporate established under the existing church Acts.
 Outside of church legislation, Acts specifically incorporating private bodies are now rarely enacted.

7.1 Government’s approach to incorporating trustees for church property trusts

The Government considers that in many circumstances it will be more appropriate for the trustees of church property trust Acts to incorporate under the general incorporation statutes, than for a specific body corporate to be established under the Act establishing the property trust. 
Nevertheless, the Government will consider requests for incorporation of a trustee of trust property under a church property trust Act where the governance requirements under the general incorporation statutes do not appropriately reflect the governance structures of the church. 

Where a trustee is incorporated by church property trust legislation, the Government will require the following matters to be included in the legislation:

· transparent governance standards that adequately describe the processes by which decisions regarding the use of trust property are to be made 

· safeguards for members, including:

· disclosure of pecuniary interests

· accountability of office holders

· protection of the rights of individual church members

· to the extent that a body corporate may engage in commercial activities, adequate safeguards for third parties, including protection of creditors

8 Requests by churches to be empowered to incorporate entities
This part of this policy document concerns legislation providing for incorporation of additional bodies corporate under church legislation over time. 

A small number of church Acts empower the Governor to establish further bodies corporate over time at the request of the church.
  Such provisions have only been provided to large churches with significant membership, for example, the Presbyterian Church (217,041 people), the Roman Catholic Church (1,813,602 people) and the Anglican Church (1,424,726 people).
 Some of these provisions provide that identified office holders for specified communities are to be incorporated trustees of a community’s lands. Such entities are likely to be involved primarily in religious worship and community activities. Other provisions permit incorporation of a more varied range of entities, as determined by the church hierarchy.  

The NSW Government does not support the enactment of new laws permitting specific churches to direct the ad hoc incorporation of additional bodies corporate. The Government considers that bodies corporate formed for churches should generally be subject to the standard governance and oversight mechanisms. It is preferable that such bodies corporate be established specifically under church legislation or incorporated under general incorporation laws. 

Consequently, any future requests by churches for laws that would establish a church-specific scheme permitting ad hoc incorporation of further church entities over time would be considered only if exceptional circumstances apply. Matters that the Government may consider include:

· The size of the church and whether there are a large number of associated entities whose purposes are primarily related to worship and/or community services,

· Whether the proposal would permit incorporation of entities that may engage in activities that involve financial relationships with third parties,

· Whether the proposal would permit incorporation of entities that have substantial income, assets or expenditure (Where the proposal would allow incorporation of bodies whose activities exceeds the incorporated associations threshold of $2 million or more in income, assets or expenditure,
 the Government will not provide incorporation powers),
· Whether the proposal provides for a mechanism to ensure that information is publicly available about bodies to be incorporated, including a register of their existence, governance rules and financial reporting, and 
· Whether the proposal would require the bodies permitted to be incorporated to observe any basic governance standards.
Attachment A – Other Regulatory Regimes

Corporations Act 
The Corporations Act permits the registration of various kinds of companies. Charitable and not-for-profit companies who register under the Corporations Act 2001 usually elect to register as companies limited by guarantee. 

All companies registered under the Corporations Act are required to have a constitution. If a company does not register a constitution, replaceable rules will apply [s135]. These cover matters including officers, employees, inspection of books, directors’ meeting and members’ meetings. These establish enforceable rules as between the company and its members, directors and officers. 

Financial and reporting requirements under the Corporations Act are linked to the kind of company registered. The requirements for companies limited by guarantee vary according to the size of their annual revenue, but generally include preparation of financial reports and directors’ reports which are to be provided to ASIC and must be available to members.  

Directors of a company limited by guarantee are subject to the same duties and obligations as a director of a commercial company.

To a more limited degree, the Corporations Act also regulates incorporated entities that are not registered as companies under the Act. The application of the Corporations Act to such entities varies according to the nature and activities of the entity.

Associations Incorporation Act 

Smaller entities may be incorporated under the Associations Incorporation Act, which provides for a simpler regulatory regime than is required for other incorporated entities, but ensures that minimum corporate governance standards are met and provides for a measure of external financial accountability. The Act is specifically intended to provide an appropriate governance regime for organisations engaged in ‘small-scale, non-profit and non-commercial activities’.
 Fair Trading policy specifies that an incorporated association would generally not be considered small-scale in nature where its income and/or total assets exceed $2 million.

Incorporated associations under the Associations Incorporation Act are required to have transparent and enforceable governance arrangements. These include that:

· An association is required to establish a committee, which may exercise those powers of the association that are not required to be exercised the association in general meeting [s28]. The association is required to keep a register of committee members. Committee members have responsibilities under the Act, including to disclose conflicts of interest, not to act dishonestly for their own self-interest or to the detriment of the association [ss31-33]. An association must appoint a public officer, who is an authorised signatory for the association [ss34-36]

· An association must hold annual general meetings and comply with statutory requirements as to voting on resolutions

· An association must have a constitution prescribing certain matters, including

· Membership qualifications and Register of members
· Fees and subscriptions to be paid by members
· Members’ liabilities (if any) to contribute towards the payment of the debts and liabilities of the association or the costs, charges and expenses of the winding up of the association
· Disciplining of members
· Internal disputes
· the procedures by which binding decisions of the incorporated association may be made (including the constitution and functions of the committee and meeting procedures)
· sources and management of funds
· custody and inspection of documents of the association

Governance provisions are enforceable, as an association’s constitution binds the association and its members as if it were a contract between them [s21(1)].

Incorporated associations under the Associations Incorporation Act are also required to comply with financial record keeping and reporting requirements. These vary according to the size of the association, but generally include maintaining proper financial and accounting records, (sometimes including audit requirements) and financial reporting to an external regulator (the Commissioner of Fair Trading).

The Associations Incorporation Act also:

· requires that incorporated associations must not provide pecuniary gain for its members [ss5&40]

· establishes the procedures that apply to Incorporated associations in the event of external administration including winding up (including by applying certain provisions of the Corporations Act)

· establishes liabilities of the members, committee members of an incorporated association, including that:

· A member of an association is not liable for the association’s liabilities [s26(2)]

· Committee members may be liable for breaches of statutory obligations and may be personally liable if the association engages insolvent trading [ss68&70] or intentionally commits a fraudulent act [s69].

· provides that NSW Office of Fair Trading keeps a register of incorporated associations - Members of the public can inspect/obtain copies of documents lodged with NSW Fair Trading on the Public Register under the Associations Incorporation Act following payment of the prescribed fee
· provides the Commissioner of Fair Trading with enforcement powers including powers to require information and documents, enter and search premises.  
Attachment B – Taxation of not-for-profit entities, charitable entities and churches

At the state level, religious entities that hold property may be subject to, and in some cases exempt from, the following taxes:

· Land Tax: Land tax is a tax levied on the owners of land in NSW. Non-profit organisations, including religious societies and charitable or educational institutions which are not-for-profit and trustees of non-profit organisations which own land in NSW may be entitled to an exemption from land tax. Land used and occupied as an aged care establishment or retirement village is exempt from land tax. 

· Payroll Tax: Payroll tax is a tax paid by an employer on all taxable wages that it pays. 

Churches are generally exempt from payroll tax. Section 48 of the Payroll Tax Act 2007 provides that wages paid by a religious institution are exempt from paying payroll tax for employees who do work of a kind ordinarily performed in connection with the religious, charitable, benevolent, philanthropic or patriotic purposes of the institution or body,

· Duty on property transactions: 

The Duties Act 1997 (NSW) creates duties payable on certain dutiable transactions relating to property, including (amongst other transactions):

· transfer of dutiable property 

· declaration of trust over dutiable property (other than by a will or testamentary instrument)

· vesting of land in NSW by, or expressly authorised by, statute law [s 8]

A religious entity will only be exempt from the Duties Act if the Chief Commissioner determines that it is a ‘charitable or benevolent body’ (see section 275).

At the Commonwealth level, religious entities may be also subject to, and in some cases exempt from, income tax, company tax and goods and services tax. Exemptions may be available on the basis of deductible gift recipient [DGR] status.
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� See for example the Christian Israelite Church Property Trust Act 2007 [s17(4)]. This is in contrast to the position under the Duties Act, which permits the Chief Commissioner to exempt the payment of duty on some property transactions for particular charitable purposes, but which does not include amongst these religious activities such as religious instruction or education [see Attachment A].


� See Church of the New Faith v Commissioner of Payroll Tax (1983) 57 CLR 785 ("Scientology case") per Mason ACJ and Brennan J.


� Report into the Macedonian Orthodox Church Property Trust Bill 2010, p.39


� Depending on the nature and activities of the incorporated entity, parts of the Corporations Act may continue to apply. 


� Presbyterian Church (Corporations) Act 1995  (NSW); � HYPERLINK "http://www.legislation.nsw.gov.au/viewtop/inforce/act+23+1942+cd+0+N/?autoquery=(Title%3D((%22church%22)))%20AND%20((Type%3D%22act%22%20AND%20Repealed%3D%22N%22))&dq=Document%20Types%3D%22Acts%22,%20Scope%3D%22Titles%22,%20All%20Words%3D%22chur �Roman Catholic Church Communities’ Lands Act 1942 No 23� (NSW); � HYPERLINK "http://www.legislation.nsw.gov.au/viewtop/inforce/act+23+1942+cd+0+N/?autoquery=(Title%3D((%22church%22)))%20AND%20((Type%3D%22act%22%20AND%20Repealed%3D%22N%22))&dq=Document%20Types%3D%22Acts%22,%20Scope%3D%22Titles%22,%20All%20Words%3D%22chur �Roman� Catholic Church Trust Property Act 1936; Anglican Church of Australia (Bodies Corporate) Act 1938


� Figures are taken from the 2006 census and refer to the numbers of persons identifying as a particular religion in NSW. 


� The Office of Fair Trading specifies that an incorporated association would generally not be considered small-scale in nature where its income and/or total assets exceed $2 million: see Financial Threshold for Incorporated Associations under the Associations Incorporation Act 2009: http://www.fairtrading.nsw.gov.au/pdfs/Cooperatives_and_associations/associations/Financial_threshold_policy.pdf


� Second Reading Speech, 4 March 2009


� Financial Threshold for Incorporated Associations under the Associations Incorporation Act 2009: http://www.fairtrading.nsw.gov.au/pdfs/Cooperatives_and_associations/associations/Financial_threshold_policy.pdf
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