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Executive summary 

The common law presumption of doli incapax 
At common law, it is presumed that a child under the age of 14 years lacks the capacity to be 
criminally responsible for their acts. Such a child is said to be doli incapax, or in other words, 
incapable of wrong. In NSW, the operation of the presumption is governed largely by the decision of 
the High Court of Australia in RP v The Queen (2016) 259 CLR 641 (RP), in which the Court concluded 
(amongst other things) that in order for the presumption to be rebutted (the onus of doing so being 
on the prosecution) it must be established that the child knew that their conduct was seriously 
wrong in a moral sense.  

Recent statistical data supports the conclusion that in the vast majority of cases, the prosecution is 
unable to rebut the presumption. The inevitable consequence of that failure is that the charge(s) 
against the child are withdrawn or dismissed. As a result, the child will not have the benefit of 
rehabilitation efforts or supervision. Repeat offending, within a short period of the finalisation of the 
charge(s), is often the result. It is generally recognised that these outcomes are largely 
unsatisfactory, both for the child, as well as in terms of the broader safety of the community.  

The Review 
In May 2025, the Attorney General for NSW, the Honourable Michael Daley MP, appointed us to 
conduct a review of the presumption of doli incapax and report our findings to the Attorney General 
in the second half of 2025. The Terms of Reference asked that we recommend a framework to 
enable the enactment of the presumption in NSW legislation, and to consider a number of other 
matters including, but not limited to: 

• The form that the legislation should take, noting the different approaches which have been 
taken across Australian jurisdictions. 

• How the presumption is currently operating. 

• Any improvements in relation to the process by which the presumption is dealt with in criminal 
proceedings. 

• The interaction between doli incapax, the Young Offenders Act 1997 (YOA), and the Mental Health 
and Cognitive Impairment Forensic Provisions Act 2020. 

• The impact of the operation of the presumption on available responses to address underlying 
causes of behaviour by children aged under 14, including appropriate options for intervention. 

• Any other matters considered relevant, including those related to community safety and the 
interests of children. 

In our engagement with a large number of stakeholders, the need for protection of a child’s legal 
rights, and the importance of the presumption in protecting those rights, were rightly emphasised. 
At the same time, we heard powerful accounts of the real fears felt by members of the public as a 
consequence of criminal activity by children, and the emotional and psychological impacts on 
victims, and on the broader community.  

Youth crime is a justifiable concern for many communities in NSW. That said, statistical data 
indicates that most police-initiated legal proceedings against young people are directed towards 
14–17 year olds, rather than 10–13 year olds. That supports the consistent message we received from 
stakeholders that it is only a small proportion of children in the 10–13 year age group who engage in 
serious or persistent offending. It is this offending which was the focus of our review. It is therefore 
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important not to conflate that focus with broader concerns stemming from youth crime which 
involves older children. 

Our conclusions 

The operation of the presumption of doli incapax 
We acknowledge that the current test for determining whether the presumption has been rebutted 
imposes a high threshold. It requires proof that the child knew that their conduct was seriously, 
morally wrong. However, proving any person’s state of mind for the purposes of establishing a 
criminal offence is likely to be challenging, and in our view, this difficulty does not justify 
introducing legislation which imposes a different standard for 10-13 year olds. On the contrary, such 
a change would risk creating an inconsistency within the broader framework of criminal law.  

The test in its current form is generally consistent with criminal law principles applicable to the 
mental element of any offence. It also provides an important safeguard against the possibility of 
inappropriate findings of criminal responsibility when a child lacks that knowledge, and recognises 
the considerable vulnerability of children aged 10–13 years and the significant impact upon such 
children of a criminal conviction. 

Quite apart from these considerations, there appears to be a degree of misunderstanding on the 
part of some participants within the criminal justice system as to the application of aspects of the 
test, and the decision in RP. We have concluded that these challenges are best addressed by the 
introduction of legislation which reflects the current common law position as expressed in RP. That, 
in our view, is a more appropriate response than one which adopts a test which departs from the 
common law.  

At the same time, we consider that any legislation should also provide assistance and guidance to 
those who are engaged in the criminal justice system by prescribing a non-exhaustive list of 
considerations which can be taken into account in determining whether the presumption has been 
rebutted. Such a step will, in our view, enhance the consistent application of the test, promote a 
better understanding of its operation, and clarify the misunderstandings which presently exist. 
Importantly, we consider that the prosecution should be permitted to rely upon, and the court should 
be permitted to take into account, any inference(s) which are open to be drawn from the 
circumstances of the offending when considering whether the presumption has been rebutted.   

Our review highlighted to us that there is a need for additional training to address a number of 
issues with the current operation of doli incapax in NSW, including consideration of the presumption 
at late stages of the justice process and inconsistent understanding or application among criminal 
justice system participants. We consider that any statutory guidance on doli incapax should be 
complemented by enhanced training for police, given their role as the first point of contact in the 
criminal justice system and the significant influence their decisions have on outcomes for children.  

Training should cover the nature of the presumption and the evidentiary requirements for rebutting 
the presumption. Training should also address the need for the issue of doli incapax to be considered 
at the time of determining whether a charge is to be laid. This responds to concerns raised by a 
range of stakeholders that the issue is often considered at a late stage of the criminal justice 
process, only to find that the prosecution concedes that the presumption cannot be rebutted.  

This can have the effect of exposing children to unnecessary and potentially harmful contact with 
the criminal justice system, the impacts of which can be wide-ranging. Significantly, these impacts 
can include the child becoming entrenched in the criminal justice system, which can increase the 
likelihood of reoffending and ultimately undermine community safety.  

Related considerations 
The operation of the presumption aside, we received feedback from a significant number of 
stakeholders concerning the benefits of diverting children away from the criminal justice system, 
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firstly by enhancing existing diversionary schemes, and secondly by implementing new therapeutic 
intervention measures. Views were consistently expressed that approaches of that kind would be 
better suited to addressing the individual needs of the child, and would more likely result in a better 
outcome in terms of overall community safety.  

That feedback runs contrary to the proposition that simply making the doli incapax presumption 
easier to rebut, and thereby increasing the likelihood of conviction for 10–13 year olds, is the key to 
achieving better outcomes for children and the community. Instead, such feedback shifts focus to a 
different, and more complex, issue: namely how to ensure that children receive timely and effective 
responses outside of the criminal justice system, which meet their needs without compromising 
community safety.  

At present, criminal justice processes (such as charges, bail conditions or short-term remand) are 
sometimes utilised as a temporary circuit breaker or de-escalation tool where there are community 
safety concerns or alternative options are limited. While we understand why this approach may be 
taken, using such processes in that way is unproductive for a variety of reasons, not the least of 
which is that they fail to provide a meaningful, long-term solution for the child and the community. 

Instead of exposing a child to the criminal justice process, we consider that diverting them from that 
process, and engaging them in diversion processes or therapeutic interventions, could provide a 
more constructive and cost-effective approach. At the same time, we acknowledge that any 
diversionary process involves balancing a number of factors, including: 

• the need for the community to have confidence that police have effective tools available to 
respond to offending behaviour 

• the need to ensure that statutory diversion pathways can be used more effectively for 10–13 year 
olds where appropriate 

• recognising that diversion from the criminal justice system can be an effective and efficient 
response to less serious offending by children, and 

• recognising that children who engage in more serious or persistent offending behaviour often 
have complex needs that require more intensive support.  

In our view, engaging the child in targeted therapeutic interventions may be more effective in 
addressing the root causes of their behaviour, such as unmet support or health needs. We have 
made recommendations for new therapeutic intervention measures to support this approach.  

Our recommendations 
We have made a series of recommendations to the NSW Government. Those recommendations 
include, but are not limited to: 

1. Providing additional police training and guidance on doli incapax (see Recommendation 1 and 
Chapter 3). 

2. Enacting legislation which, amongst other things: 

a. states the principle of doli incapax in terms consistent with those formulated in RP (see 
Recommendation 2 and Chapter 4), and 

b. provides guidance to the courts as to circumstances which may be taken into account in 
determining whether the presumption has been rebutted (see Recommendation 2 and 
Chapter 4). 

3. Amending the YOA to address existing barriers to 10–13 year olds accessing diversion processes 
under that Act (see Recommendation 4 and Chapter 5). 

4. Introducing a voluntary alternative intervention pathway for children who are in contact with, or 
who are at risk of contact with, the criminal justice system, which can receive referrals, conduct 



 

Review of the operation of doli incapax in NSW for children under 14 4 

assessments, and develop support plans for children with complex needs (see Recommendation 
6 and Chapter 6). 

5. Consideration of introducing court orders to mandate engagement by a child in therapeutic 
treatment in appropriate circumstances (see Recommendation 7 and Chapter 6). 

If adopted, the successful implementation of such recommendations will depend on behavioural, 
operational and legal changes across the criminal justice system. Further effort will also be needed 
within agencies and among justice practitioners to ensure a shared commitment to, and active 
engagement with, diversion and intervention measures.  

The law is stated as at August 2025.  
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Recommendations 
Recommendation 1: Additional police training and guidance on doli incapax  

There should be additional training and operational guidance for police in respect of the operation 
of the presumption of doli incapax, including in relation to:  

(a) the nature of the presumption and the evidentiary requirements for rebutting the presumption 

(b) the need to consider the presumption, both at the point of charge and in the course of the 
preparation of the brief of evidence, and 

(c) potential evidentiary issues that may be encountered both before and at the time of any 
hearing. 

 

Recommendation 2: Legislating the common law test for rebutting doli incapax  

There should be a new legislative framework for enacting the presumption of doli incapax in NSW 
which should: 

(1) Confirm the presumption that, unless rebutted, a child over the age of 10 and under the age of 
14 years old cannot commit an offence. 

(2) Confirm, as articulated in RP v The Queen (2016) 259 CLR 641, that the prosecution must rebut 
the presumption and prove, beyond reasonable doubt, that the child knew at the time of the 
relevant act that their conduct was seriously wrong in a moral sense.  

(3) Provide guidance for determining whether the presumption has been rebutted, by: 

(a) Providing a non-exhaustive list of statutory considerations for determining whether the 
presumption has been rebutted. 

(b) Expressly including that the circumstances surrounding the commission of the offence 
with which the child is charged shall be a relevant consideration. 

 

Recommendation 3: Statutory review mechanism  

The new legislative framework for enacting doli incapax in NSW should include a requirement to 
review the operation of the legislation within 3–5 years of commencement.  

 

Recommendation 4: Addressing constraints on diversion under the Young Offenders Act 1997 

The Young Offenders Act 1997 should be amended to: 

(1) Change the threshold requirement for 10–13 year olds to be eligible for a caution or Youth 
Justice Conference, such that the child need not ‘admit’ the offence, but instead may ‘not 
deny’ the offence. 

(2) Introduce a three-year expiry period for cautions received by 10–13 year olds.  

(3) Expand the offences for which 10–13 year olds can access diversion under the Act.  

(4) Clarify that evidence relating to diversion, including any non-denial, cannot be used to rebut 
the presumption of doli incapax. 
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Recommendation 5: Limiting impact of previous orders under section 14 of the Mental Health and 
Cognitive Impairment Forensic Provisions Act 2020 

The NSW Government should consider ways to ensure that any previous order made under section 
14 of the Mental Health and Cognitive Impairment Forensic Provisions Act 2020 before a person 
turns 14 years of age does not limit the availability of section 14 orders once the person is over 14 
years of age.  

 

Recommendation 6: Voluntary alternative intervention pathway for at-risk children aged 10–13 
years 

The NSW Government should consider introducing, by any legislation necessary, a voluntary 
alternative intervention pathway for 10–13 year olds who are in contact, or who are at risk of 
contact, with the criminal justice system which: 

(1) Operates independently of criminal justice proceedings or outcomes. 

(2) Includes the following features: 

(a) A scheme that can receive referrals, conduct assessments and develop support plans for 
children who have complex needs, for example through a multidisciplinary body or panel. 

(b) A case management function to enable implementation of the support plan and coordinate 
service delivery. 

(c) Restrictions on the admissibility in criminal proceedings against a child of statements 
made by the child while engaging in this pathway. 

 

Recommendation 7: Mandatory court orders for at-risk 10–13 year olds to engage in therapeutic 
treatment 

(1) The NSW Government should explore introducing mandatory court orders that can direct 
engagement by a child aged 10–13 years in therapeutic treatment in appropriate 
circumstances. 

(2) The new treatment order scheme should include: 

(a) A high threshold for the making of such orders, such as where: other measures have been 
considered or attempted but were unsuccessful or inappropriate; there is a significant risk 
of harm to the child or another person; and the order would be in the child’s best interests.  

(b) A requirement for multidisciplinary advice to be provided about whether a treatment order 
is needed in a particular case. 

(c) Restrictions on the admissibility in criminal proceedings of statements made by the child 
while participating in treatment pursuant to an order. 

  



 

Review of the operation of doli incapax in NSW for children under 14 7 

1 Background and context 
At a glance 

While our Review was, by virtue of the Terms of Reference, focused specifically on the operation 
of doli incapax for children aged 10–13 years, it is situated within a wider legal, social and policy 
context. We engaged with a range of stakeholders and considered relevant prior work to ensure 
we understood the broader issues.  

The contextual factors underpinning our Review have also guided the development of our 
recommendations, which are discussed further in later Chapters.  

1.1 Introduction 
This Chapter explores the context underpinning our Review, including significant court decisions, 
relevant NSW Government commitments, and recent initiatives and reviews relating to youth crime. 
It also provides an overview of our Terms of Reference and the approach taken to stakeholder 
engagement.  

1.2 The presumption of doli incapax 
In NSW, the law presumes that a child aged above 10 and under 14 years lacks the capacity to be 
criminally responsible for their acts. Such a child is said to be doli incapax.1 Put simply, the term doli 
incapax means ‘incapacity for crime’. It is a common law presumption in the same way that 
innocence is a common law presumption.2  

The presumption is a rebuttable one. A court can find a child aged 10–13 years criminally 
responsible, and impose a criminal penalty, if the prosecution can prove beyond reasonable doubt 
that the child understood their actions were seriously, morally wrong.3 The rationale for the 
presumption is discussed in Chapter 2 and its current legal operation is outlined in Chapter 3.  

1.3 This Review 
In May 2025 we were appointed by the Attorney General, the Honourable Michael Daley, to review 
and report on the operation of, and legislative options for, the presumption of doli incapax in NSW, 
and to report to the Attorney General on our findings in the second half of 2025. 

The Terms of Reference asked that we recommend a framework to enable the enactment of the 
presumption in NSW legislation, and consider matters including, but not limited to: 

• The form that the legislation should take, noting different approaches across Australian 
jurisdictions. 

• How the presumption is currently operating, including:  

o the nature and extent of the evidentiary burden on the prosecution, and 

o the evidence available to the court, including what improvements could be made to 
improve the available evidence. 

 
1 RP v The Queen (2016) 259 CLR 641, [4] (the plurality). 
2 Ibid, [38] (Gageler J). 
3 Ibid, [8]–[9] (the plurality). 
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• Any improvements in relation to the process by which the presumption is dealt with in criminal 
proceedings (e.g. if it should be considered earlier in proceedings or dealt with in a separate 
hearing). 

• The interaction between doli incapax, the Young Offenders Act 1997 (YOA), and the Mental Health 
and Cognitive Impairment Forensic Provisions Act 2020. 

• The impact of the operation of the presumption on available responses to address underlying 
causes of behaviour by children aged under 14, including appropriate options for intervention. 

• Any other matters considered relevant, including those related to community safety and the 
interests of children. 

The Terms of Reference required us to consult the following stakeholders, in addition to any further 
stakeholders considered appropriate: 

• the NSW Police Force 

• the Office of the Director of Public Prosecutions (ODPP) 

• legal practitioners and experts with expertise in these matters, including the Law Society of 
NSW, the NSW Bar Association, Legal Aid NSW and the Aboriginal Legal Service (NSW/ACT) 

• victims’ groups 

• local and regional communities 

• relevant NSW Government agencies 

• the NSW Children’s Court, and 

• Aboriginal-led organisations. 

1.4 Context underpinning this Review 

1.4.1 The minimum age of criminal responsibility in NSW  
The minimum age of criminal responsibility in NSW is 10 years. Section 5 of the Children (Criminal 
Proceedings) Act 1987 provides that it shall be conclusively presumed that no child who is under the 
age of 10 years can be guilty of an offence. This means that a child under 10 years cannot be 
charged with, prosecuted for, or found guilty of, an offence. 

The minimum age of criminal responsibility was considered at a national level by the Age of Criminal 
Responsibility Working Group (Working Group), established by the Standing Council of Attorneys-
General (SCAG) between 2020 and 2023. At the SCAG meeting on 1 December 2023, participants 
agreed4 to publicly release a report prepared by the Working Group, which outlines principles for 
jurisdictions to consider in any reform to the minimum age of criminal responsibility in each 
jurisdiction, noting that implementation of detailed settings must be jurisdiction-specific.5 NSW 
contributed to the Working Group.  

The minimum age of criminal responsibility remains 10 years in all Australian jurisdictions, except: 

• Victoria, which is committed to raising the age to 12 (by legislation to commence later this year),6 
and  

 
4 Standing Council of Attorneys-General, Communiqué (1 December 2023) 1. 
5 Standing Council of Attorneys-General, Age of Criminal Responsibility Working Group Report (September 
2023). 
6 Youth Justice Act 2024 (Vic) s 10. The Youth Justice Act 2024 (Vic) pt 1.2 ch 1 is to commence on a date fixed by 
proclamation or, if a date is not so fixed, on 30 September 2025: at s 2. 
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• the Australian Capital Territory, where the minimum age of criminal responsibility is now 14 (as of 
1 July 2025), with exceptions for 12 and 13 year olds who commit certain serious and intentionally 
violent offences, and who know that their conduct is wrong.7 

1.4.2 The High Court decision of RP v The Queen 
In RP v The Queen (RP),8 a decision which is canvassed in detail in Chapter 3, the High Court restated 
the principles of the presumption.9 The plurality concluded that in order to rebut doli incapax under 
common law, the prosecution must prove, beyond a reasonable doubt, that the child understood that 
what they were doing was ‘seriously wrong in a moral sense’, as distinct from it being ‘rude’ or 
‘naughty’.10 It was found that the prosecution in that case had not adduced any evidence, apart from 
the circumstances of the alleged offences, to establish that despite the appellant’s intellectual 
deficits, his development was such that he understood the moral wrongfulness of his acts.11 

1.4.3 The BOCSAR study on the impact of RP 
NSW Bureau of Crime Statistics and Research (BOCSAR) research published in May 2025 indicates 
that, between 2016 and 2023, the number of 10–13 year olds found guilty of an offence in the 
Children’s Court of NSW ‘fell markedly’.12 BOCSAR concluded that by stipulating what is required to 
rebut doli incapax, the RP decision likely reduced the number of 10–13 year olds found guilty of a 
criminal offence.13 

BOCSAR found that RP does not appear to have impacted the volume of court appearances 
involving 10–13 year olds.14 However, among 10–13 year olds that police proceeded against to court, 
‘there has been a dramatic decline in the proportion with a proven court outcome’: the percentage of 
proven matters fell from 76% in the 2015–16 financial year to 16% in 2022–23, temporally coinciding 
with the RP decision.15  

The decline in proven matters is associated with an increase in prosecutors withdrawing all charges 
(from 12% in 2015–16 to 53% in 2022–23) and a decline in the percentage of 10–13 year olds 
entering a guilty plea (from 54% in 2015–16 to 14% in 2022–23).16  

Victoria and South Australia exhibited similar trends to those in NSW.17 Queensland and Western 
Australia, where the rebuttal of the presumption is enshrined in legislation and involves a slightly 
different test, experienced less pronounced changes.18 The approaches to doli incapax in other 
jurisdictions are outlined in Chapter 4. 

This BOCSAR research is discussed further in Chapters 3 and 4. 

 
7 Criminal Code 2002 (ACT) ss 25–26. 
8 RP v The Queen (2016) 259 CLR 641. 
9 Judicial Commission of NSW, Children’s Court of NSW Resource Handbook (CCRH16, May 2023) [12-1000].  
10 RP v The Queen (2016) 259 CLR 641, [33]. 
11 Ibid [32], [36]. 
12 Jonathan. Gu, Did a High Court decision on doli incapax shift court outcomes for 10-13 year olds? (Crime and 
Justice Bulletin No 268, NSW Bureau of Crime Statistics and Research, May 2025) 1. 
13 Ibid. 
14 Ibid. 
15 Ibid. 
16 Ibid. 
17 Ibid, 11. 
18 Ibid. 
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1.4.4 The Young Offenders Act 1997  
The YOA provides a legislative framework for the diversion of young offenders from the NSW 
criminal justice system. It is underpinned by key principles, including that the least restrictive form 
of sanction is to be applied against a child who is alleged to have committed an offence, and that 
criminal proceedings are not to be instituted against a child if there is an alternative and appropriate 
means of dealing with the matter.19 

The YOA, and its application to 10–13 year olds in contact with the criminal justice system, is 
discussed further in Chapter 5. 

1.4.5 Closing the Gap targets 
The National Agreement on Closing the Gap seeks to enable Aboriginal and Torres Strait Islander 
people and governments to overcome the entrenched inequality experienced by Aboriginal and 
Torres Strait Islander people, and achieve life outcomes equal to all Australians.20 It is built around 
four Priority Reform outcomes (including building and strengthening formal partnerships and shared 
decision-making) and 17 socio-economic targets.21 The NSW Government and the NSW Coalition of 
Aboriginal Peak Organisations are co-signatories to the National Agreement on Closing the Gap.  

Socio-economic Target 11, ‘Young people are not over-represented in the criminal justice system’, 
seeks to reduce the rate of Aboriginal and Torres Strait Islander young people (aged 10–17 years) in 
detention by 30% by 2031. The Productivity Commission’s Closing the Gap Annual Data Compilation 
Report July 2025 reported that, in respect of Target 11, Aboriginal and Torres Strait Islander young 
people continue to be over-represented in the criminal justice system and no progress has been 
made.22 

We acknowledge the force of submissions to this Review urging that: 

• any recommendations should align with Closing the Gap targets, particularly Target 11,23 and  

• any legislative changes that ensure more Aboriginal children are convicted and criminally 
punished would contradict the commitments made under the National Agreement on Closing the 
Gap to reduce the over-representation of Aboriginal children in the criminal justice system.24  

1.4.6 Broader considerations relating to youth crime 

1.4.6.1 Community concerns  
There is significant community concern surrounding youth crime in NSW, particularly in regional 
communities, and the impact on community cohesion and the mental health of victims of crime and 
their families.25 During our visit to Moree and Tamworth (discussed further below), we heard that 
communities are living in fear. We heard accounts of the profound emotional and psychological 
impacts that crime is having on victims, and the broader community.  

 
19 Young Offenders Act 1997 (NSW) ss 7(a), (c). 
20 National Agreement on Closing the Gap, Coalition of Aboriginal and Torres Strait Islander Peak Organisations 
and Australian Governments, agreed July 2020, 15.  
21 Ibid, 17.  
22 Australian Government, Productivity Commission, Closing the Gap Annual Data Compilation Report July 2025 
(July 2025) 6. 
23 Legal Aid NSW, Submission 2 (27 June 2025). 
24 AbSec, Submission 25 (4 July 2025). 
25 Legislative Assembly Committee on Law and Safety, Parliament of NSW, Community safety in regional and 
rural communities – Interim Report: Addressing the drivers of youth crime through early intervention (Report No 
2/58, May 2025) vii, 19. 

https://www.closingthegap.gov.au/node/26
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We also recognise the impact on families who have lost loved ones, and their fortitude in advocating 
for reform. We particularly acknowledge the thoughtful contribution to the issues under 
consideration made by the Morris family following the loss of their son, Brody,26 and the McNamara 
family following the loss of their son and brother, Daniel.27 

Research shows that youth crime in Australia has declined over the past 20 years,28 and while 
BOCSAR data indicates that this is also the case in NSW, there are some notable counter trends. For 
example, a 2023 BOCSAR report noted that young people appear to have significantly contributed 
to the increase in vehicle theft in regional NSW, with a 179% increase in legal actions against young 
people in regional NSW over the five years to March 2023.29 Recent BOCSAR data shows that 
police-initiated proceedings against young people have been stable over the two years to March 
2025, for all offences including motor vehicle theft.30  

Stakeholder perspectives on matters of community safety and the interests of children, and 
relevant BOCSAR data on youth crime, are outlined in Chapter 2. 

1.4.6.2 Recent inquiries into youth crime and justice 
There have been a number of recent reviews to investigate the issues of youth crime and youth 
justice, notably: 

• The NSW Legislative Assembly Law and Safety Committee inquiry into the adequacy of youth 
diversionary programs in NSW was finalised in 2018. Among other things, this review 
recommended that the NSW Government consider a number of changes to the YOA to improve 
access to diversion where possible.31 

• Following that inquiry, the NSW Government committed to a review of the YOA.32 We understand 
the YOA review remains under consideration.33 

• The Australian Human Rights Commission released a report, ‘Help way earlier!’: How Australia can 
transform child justice to improve safety and wellbeing, in August 2024 (‘Help way earlier’ report). 
This report reflects the findings of a 12-month inquiry into opportunities for reform to child 
justice and related systems across Australia and makes 24 recommendations.34  

• The NSW Legislative Assembly Committee on Law and Safety is currently conducting an inquiry 
into community safety in regional and rural communities. The Committee released its Interim 
Report on 29 May 2025, which concerns the drivers of youth crime and the need for early 

 
26 Kristie Morris, Submission 23 (2 July 2025).  
27 We spoke with members of the family on 21 August 2025: Appendix D. 
28 See generally Molly McCarthy, ‘How Universal is the Youth Crime Drop? Disentangling Recent Trends in 
Youth Offending through a Socio-Economic Lens’ (2021) 16(6) Victims and Offenders 796. 
29 Alana Cook, The increase in motor vehicle theft in NSW up to March 2023 (Bureau Brief No 166, NSW Bureau 
of Crime Statistics and Research, June 2023) 7. 
30‘Young People’ NSW Bureau of Crime Statistics and Research (Web Page, 11 June 2025) 
<https://bocsar.nsw.gov.au/topic-areas/young-people.html>.  
31 Legislative Assembly Law and Safety Committee, Parliament of NSW, The Adequacy of Youth Diversionary 
Programs in New South Wales (Report No 2/56, September 2018) rec 1, 2, 4. 
32 NSW Government, Report of the Legislative Assembly Committee on Law and Safety - Inquiry into the 
Adequacy of Youth Diversionary Programs in NSW: NSW Government Response (2019) 3, 6. 
33 Evidence to Portfolio Committee No 5 — Justice and Communities, Legislative Council, Parliament of NSW, 
Sydney, 6 March 2024, 71 (Paul McKnight).  
34 See generally Australian Human Rights Commission, Help way earlier!’: How Australia can transform child 
justice to improve safety and wellbeing (August 2024). 

https://bocsar.nsw.gov.au/topic-areas/young-people.html
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intervention for at-risk young people.35 We understand that the NSW Government is currently 
reviewing the Interim Report, and any response is due in late November 2025.  

• The Australian Senate Legal and Constitutional Affairs References Committee released the 
interim report of its inquiry into Australia’s youth justice and incarceration system in February 
2025 and its final report in June 2025. The inquiry recommendations include that the Senate 
consider referring an inquiry into Australia’s child justice and detention system to the Senate 
Legal and Constitutional Affairs References Committee, with particular reference to 
Commonwealth responsibilities in areas such as responding to the ‘Help way earlier’ report 
recommendations.36  

1.4.6.3 Recent initiatives in NSW 
In addition to the NSW Government’s commitment to review the YOA, we are aware there are a 
number of other NSW Government initiatives to respond to youth crime. For example: 

• In March 2024, the Premier announced a $26.2 million package of reforms to support community 
safety and wellbeing, particularly in regional NSW, including a $13.4 million investment in a 
place-based response in Moree. The funding is for initiatives including a bail accommodation and 
support service in Moree for young people, an Action Plan to optimise service delivery in Moree, 
out-of-hours activities for young people, and ongoing NSW Police Force operations in the Moree 
area.37 

• Also in March 2024, the Bail and Crimes Amendment Act 2024 passed NSW Parliament and 
inserted a new temporary bail test in section 22C of the Bail Act 2013 (Bail Act), applying to 14–17 
year olds charged with committing certain serious break and enter offences or motor vehicle 
theft offences while on bail for the same offences. It also created a new offence of ‘performance 
crime’, which imposes an additional penalty of two years’ imprisonment for people who commit 
motor vehicle theft or break and enter offences and share material to advertise their 
involvement in this behaviour.38 

• In February 2025, the NSW Government committed a further $2 million to help address 
community safety issues in Moree. It also announced that three local Aboriginal organisations 
will deliver the new youth bail accommodation centre.39 

• On 25 March 2025, the Bail Amendment (Extension of Limitation on Bail in Certain Circumstances) 
Act 2025 passed NSW Parliament and extended the sunset date for section 22C of the Bail Act 
until 1 October 2026. 

• Under the 2022–2024 NSW Implementation Plan for Closing the Gap, the NSW Government and 
the NSW Coalition of Aboriginal Peak Organisations committed to co-designing and establishing 
therapeutic pathways that meet young people’s individual needs as an alternative to and/or to 

 
35 Legislative Assembly Committee on Law and Safety, Parliament of NSW, Community safety in regional and 
rural communities – Interim Report: Addressing the drivers of youth crime through early intervention (Report No 
2/58, May 2025). 
36 Legal and Constitutional Affairs References Committee, Australian Senate, Australia’s youth justice and 
incarceration system (Interim Report, February 2025) rec 2; Legal and Constitutional Affairs References 
Committee, Australian Senate, Australia’s youth justice and incarceration system (Report, June 2025) rec 1. 
37 NSW Government, ‘NSW Government Takes Action to Make Communities Safer and Support Young People 
in Regions’ (Media Release, 12 March 2024) <https://www.nsw.gov.au/media-releases/nsw-government-takes-
action-to-make-communities-safer-and-support-young-people-regions>. 
38 Crimes Act 1900 (NSW) s 194K.  
39 The Premier of NSW and NSW Minister for Youth Justice, ‘Ministerial media release: More than $2 million in 
additional funding for Moree as Youth Justice NSW marks milestones’ (Media Release, NSW Government, 7 
February 2025) <https://www.nsw.gov.au/ministerial-releases/more-than-2-million-additional-funding-for-
moree-as-youth-justice-nsw-marks-milestones>. 
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work alongside the criminal justice system.40 The 2025–26 NSW Budget includes $202.4 million 
of new funding for Closing the Gap initiatives, including $13.4 million to develop Therapeutic 
Pathways for Children.41 

1.5 Matters outside our Terms of Reference 

1.5.1 Offending by 14–17 year olds  
Our Review is focused only on 10–13 year olds. Issues relating to offending by 14–17 year olds are 
beyond scope.  

In the context of this Review, it is relevant to note that most proceedings that police initiate against 
young people are against 14–17 year olds, rather than 10–13 year olds. For example, BOCSAR data 
shows that, in 2023: 

• police commenced 23,768 proceedings against young people aged under 18 years at the time of 
the offence, and  

• the vast majority — 19,106 or 80% — involved 14–17 year olds, with 4,662 or 20% involving 10–13 
year olds.42 

Relevant BOCSAR data is outlined further in Chapter 2. 

1.5.2 Reform to the minimum age of criminal responsibility 
We note that a number of submissions strongly support legislating a minimum age of criminal 
responsibility of 14 years, obviating the need for the presumption of doli incapax for 10–13 year 
olds.43 Other submissions advanced a primary position that NSW should raise the minimum age of 
criminal responsibility to at least 14 years, without exception.44 It was suggested that this would 
better align with international human rights obligations.45  

We acknowledge these submissions, but we must emphasise that raising the minimum age of 
criminal responsibility is beyond the Terms of Reference of our Review. We note that a number of 
the submissions we received considered that, in circumstances where the minimum age of criminal 
responsibility remains at 10 years, it is crucial to maintain a strong presumption of doli incapax.46 

 
40 NSW Government, 2022-2024 NSW Implementation Plan for Closing the Gap (August 2022) 99. 
41 NSW Government, NSW Budget 2025–26: Budget Paper No 1 – Budget Statement (June 2025) 3-6, 7-6; NSW 
Minister for Aboriginal Affairs and Treaty, ‘Ministerial Media release: NSW Government invests $246.8 million 
to Close the Gap in unprecedented partnership with Aboriginal organisations’ (Media Release, NSW 
Government, 20 June 2025) <https://www.nsw.gov.au/ministerial-releases/nsw-government-invests-2468-
million-to-close-gap-unprecedented-partnership-aboriginal-organisations>. 
42 Karen Freeman and Neil Donnelly, The involvement of young people aged 10 to 13 years in the NSW criminal 
justice system (Bureau Brief No 171, NSW Bureau of Crime Statistics and Research, October 2024) 5. 
43 Community Restorative Centre, Submission 3 (27 June 2025); Intellectual Disability Rights Service. 
Submission 14 (30 June 2025). 
44 Legal Aid NSW, Submission 2 (27 June 2025); NSW Bar Association, Submission 15 (30 June 2025); NSW 
Advocate for Children and Young People, Submission 7 (27 June 2025); The Aboriginal Legal Service 
(NSW/ACT), Submission 22 (2 July 2025). 
45 Legal Aid NSW, Submission 2 (27 June 2025); The Aboriginal Legal Service (NSW/ACT), Submission 22 (2 July 
2025). 
46 Legal Aid NSW, Submission 2 (27 June 2025); Just Reinvest, Submission 4 (27 June 2025); Law Council of 
Australia, Submission 17 (1 July 2025); Australian Lawyers for Human Rights, Submission 11 (27 June 2025); The 
Aboriginal Legal Service (NSW/ACT), Submission 22 (2 July 2025); AbSec, Submission 25 (4 July 2025). 

https://www.nsw.gov.au/ministerial-releases/nsw-government-invests-2468-million-to-close-gap-unprecedented-partnership-aboriginal-organisations
https://www.nsw.gov.au/ministerial-releases/nsw-government-invests-2468-million-to-close-gap-unprecedented-partnership-aboriginal-organisations
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1.5.3 Reforms to other service systems 
During our Review, stakeholders raised deficiencies in current responses by the education, child 
protection and out-of-home care (OOHC) systems to younger children who are in contact, or who are 
at risk of contact, with the criminal justice system. Suggestions for further improvement which were 
made in some of the submissions included: 

• Alternative schooling options or individualised learning for children who are disengaged (or at 
risk of disengagement) from mainstream education.47  

• Training and support for carers and educators.48 

• Investing in early intervention to prevent contact with the OOHC system.49 

• Creating OOHC-specific diversion pathways that involve carers, education, and therapeutic 
supports.50 

The interaction between the criminal justice system and other services is an important contextual 
consideration for this Review. We heard in a number of our consultations that many children in 
contact with the criminal justice system have also had contact with other systems — particularly 
OOHC. 

While reforms to the education, child protection, and OOHC systems are beyond scope of our Terms 
of Reference, we are aware that the NSW Government has made a substantial commitment to 
improvements in these areas. For example: 

• In February 2025, the Reform Plan for transforming the OOHC care system was released, which 
sets out the NSW Government’s vision for transformation, and the direction of a more detailed 
OOHC strategy that will be developed by the end of 2025.51 

• The 2025–26 NSW Budget includes a $1.2 billion child protection package to increase support 
and protection for children and young people in OOHC. This includes a $797.6 million boost to 
OOHC funding and implementation of ongoing reforms, and $191.5 million to support the 
recruitment of more than 200 new, and retention of 2,126, case workers with higher pay and 
more specialised training.52  

• In March 2025, NSW signed a 10-year agreement with the Australian Government to fully fund 
NSW Government schools. This will see $10.4 billion in additional funding to NSW public schools 
over the 10-year period, $4.8 billion from the Australian Government and $5.6 billion from the 
NSW Government. The funding is tied to reforms that lift education standards, including more 
individualised support for students.53 

In implementing these commitments, it is open to the NSW Government to have regard to the issues 
and suggestions raised by stakeholders in this Review. In our view, all of those matters are 
inextricably linked. 

 
47 Legal Aid NSW, Submission 2 (27 June 2025); The Law Society of NSW, Submission 9 (27 June 2025). 
48 Office of the Senior Practitioner, Child Protection and Permanency, Department of Communities and Justice, 
Submission 19 (2 July 2025). 
49 Aboriginal Women’s Advisory Network, Submission 26 (4 July 2025). 
50 Office of the Senior Practitioner, Child Protection and Permanency, Department of Communities and Justice, 
Submission 19 (2 July 2025). 
51 NSW Government, Department of Communities and Justice, Reform Plan: Transforming the Out-of-Home Care 
System in NSW (February 2025). 
52 NSW Government, NSW Budget 2025-26: Budget Paper No.02 – Performance and Wellbeing (2025) 6-4. 
53 Ibid, 3-1. 
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1.6 Review approach and stakeholder engagement 
A fundamental component of our Review was undertaking targeted consultation with identified 
stakeholders. We were significantly supported in this work, as well as in the conduct of the Review 
generally, by staff within the Department of Communities and Justice, acting as the Review 
Secretariat, and we convey our sincere appreciation to each of them for their expertise, diligence 
and commitment, both in the conduct of the Review and in the preparation of this report. 

Our stakeholder engagement process was designed to elicit views from a range of stakeholders 
within a limited timeframe. To ensure efficiency and impact, we adopted a multi-faceted approach to 
consultation. 

1.6.1 Regional visits 
On 18 and 19 June 2025, we visited Tamworth and Moree. In doing so, we engaged with 13 
stakeholders (both groups and individuals) and discussed events occurring, as it were, ‘on the 
ground’, as well as the effect of those events upon children, victims of crime, and the wider local 
community.  

The stakeholders we met with during these visits are listed at Appendix A. References to our 
discussions with them appear at various points within this report. 

1.6.2 Written submissions 
To assist our Review, feedback was requested from over 40 stakeholders, by reference to a number 
of focus questions which appear at Appendix B. Written submissions were open for a three-week 
period and we received a total of 28 submissions (see Appendix C). All of those submissions have 
been considered in the formulation of our recommendations. 

1.6.3 Individual meetings and group roundtables 
We conducted two group roundtables, and a series of individual meetings, with targeted 
stakeholders, such as: 

• NSW Government agencies, including the NSW Police Force, the ODPP, Youth Justice NSW, NSW 
Health and the Department of Education  

• the Chief Magistrate of the Local Court, the President of the Children’s Court, and various 
Children’s Court Magistrates, and  

• legal organisations, including Legal Aid NSW and the Aboriginal Legal Service (NSW/ACT). 

We met with more than 20 organisations and agencies, who are listed at Appendix D. Again, the 
content of all of those discussions have been taken into account in formulating our 
recommendations. 

1.6.4 Limitations of a targeted consultation method  
As we have indicated, and in circumstances where we were working within a limited timeframe, we 
engaged directly with stakeholders who were identified as having views and information relevant to 
the issues under review. That process limited our capacity to capture perspectives from individuals 
who were not included in the targeted submissions and meeting process.  

However, additional groups and individuals who were not included in the targeted consultation 
process, but who had an interest in the issues raised by our Review, proactively reached out to the 
Secretariat and were added to the call for submissions. In addition, and as previously indicated, we 
also had regard to work undertaken prior to this Review. 

  



 

Review of the operation of doli incapax in NSW for children under 14 16 

2 Balancing the interests of children and 
community safety 

At a glance 

Doli incapax is a longstanding legal safeguard that recognises the limited development of young 
children. It is supported by modern neuroscience. The law recognises that children are still 
developing, and may have varying levels of understanding of moral wrongness.  

A core challenge of our Review is finding the right balance between upholding the legal rights, 
and protecting the needs, of children aged 10–13 years involved in the criminal justice system on 
the one hand, and protecting community safety on the other. Statistical data demonstrates that 
10–13 year olds involved in the criminal justice system often present with complex backgrounds 
and developmental challenges. Such data also highlights a disparity between crime rates in 
regional versus metropolitan areas, which underscores regional community safety concerns.  

Stakeholder feedback indicates that current criminal justice processes are not delivering 
effective outcomes for children, victims or the community. Exposure to such processes can result 
in children becoming entrenched in the criminal justice system, leading to a cycle of reoffending 
that undermines community safety and creates frustration for victims. This highlights the need to 
explore alternative approaches — particularly greater access to diversion and new therapeutic 
interventions — which may better address the root causes of offending, reduce future criminal 
justice system contact, and ultimately enhance community safety. 

2.1 Introduction 
Our Terms of Reference include consideration of matters of community safety and the interests of 
children. In exploring the intersection between these issues, we outline the underlying rationale for 
the presumption of doli incapax, and recent data on 10–13 year olds involved in the NSW criminal 
justice system, as well as crime rates in regional and rural areas.  

We also outline stakeholder perspectives on the tension between safeguarding the interests of 
children, and protecting community safety. That tension is particularly evident in cases where 
children engage in repeated or serious offending, and in regional areas where service gaps, 
systemic disadvantage, and community frustration appear particularly acute. Finally, we highlight 
two case studies that illustrate this core tension and other issues central to this Review. 

2.2 The rationale for the presumption of doli incapax 

2.2.1 Doli incapax reflects developmental limitations of young children 
In NSW, all 10–13 year olds are presumed doli incapax. The rationale for the presumption is that a 
child aged under 14 years is not sufficiently developed, intellectually and morally, to appreciate the 
difference between right and wrong and thus lacks the capacity for mens rea.54 In other words, doli 
incapax is an acknowledgement of the developmental limitations of 10–13 year olds by virtue of their 
young age. 

 
54 RP v The Queen (2016) 259 CLR 641, [8]. 
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In written submissions, stakeholders highlighted that the presumption of doli incapax: 

• is an important legal safeguard for children55 

• is a recognition, by the legal system, that children are not adults, and should not be held 
responsible for their actions as if they were adults with full moral culpability (unless they can be 
proven to have sufficient moral understanding),56 and  

• incorporates a rationale which is supported by modern neuroscience.57  

Consistent with such observations, the United Nations Committee on the Rights of the Child has 
recognised that scientific evidence from child development and neuroscience shows that children 
under 14 years are still developing key cognitive functions, particularly in the frontal cortex, which 
affects reasoning, impulse control, and understanding of consequences.58 Accordingly, they are 
unlikely to understand the impact of their actions or to comprehend criminal proceedings.59 

As noted in Chapter 1, there has been a decline in convictions of 10–13 year olds since the High Court 
case of RP v The Queen (2016) 259 CLR 641 (RP), which clarified the principles of the doli incapax 
presumption. Some submissions considered that this reflects the proper operation of the 
presumption, given the developmental limitations of young children,60 and that the utility of doli 
incapax should not be measured by the number of children found guilty of offences.61  

2.2.2 Trauma and other vulnerabilities impact child development 
Many stakeholders who engaged with our Review highlighted the disadvantages and vulnerabilities 
faced by 10–13 year olds in contact with the criminal justice system and the impact of such 
disadvantages and vulnerabilities on their development and understanding.62 In this regard, the 
views expressed in submissions included that: 

• children aged 10–13 years involved in the criminal justice system are some of the most 
vulnerable and disadvantaged young people in the community63  

 
55 Legal Aid NSW, Submission 2 (27 June 2025); NSW Advocate for Children and Young People, Submission 7 
(27 June 2025); The Law Society of NSW, Submission 9 (27 June 2025); Australian Lawyers for Human Rights, 
Submission 11 (27 June 2025); Intellectual Disability Rights Service, Submission 14 (30 June 2025); NSW Bar 
Association, Submission 15 (30 June 2025). 
56 The Public Defenders, Submission 8 (27 June 2025). 
57 Intellectual Disability Rights Service, Submission 14 (30 June 2025); NSW Bar Association, Submission 15 (30 
June 2025); Aboriginal Legal Service (NSW/ACT), Submission 22 (30 June 2025); NSW Health, Submission 27 (7 
July 2025).  
58 Committee on the Rights of the Child, General comment No. 24 (2019) on children’s rights in the child justice 
system, UN Doc CRC/C/GC/24 (18 September 2019) [22]. 
59 Ibid. 
60 The Public Defenders, Submission 8 (27 June 2025); The Shopfront Youth Legal Centre, Submission 10 (27 
June 2025); Aboriginal Affairs NSW, Premier’s Department, Submission 18 (1 July 2025); The Aboriginal Legal 
Service (NSW/ACT), Submission 22 (30 June 2025). 
61 Intellectual Disability Rights Service, Submission 14 (30 June 2025). 
62 Legal Aid NSW, Submission 2 (June 2025); The Law Society of NSW, Submission 9 (27 June 2025); Youth 
Justice NSW, Submission 12 (25 June 2025); NSW Council of Civil Liberties, Submission 13 (June 2025); 
Intellectual Disability Rights Service, Submission 14 (June 2025); SNAICC, Submission 16 (June 2025); Office of 
the Senior Practitioner, Child Protection and Permanency, Department of Communities and Justice, Submission 
19 (26 June 2025); Aboriginal Culture in Practice, Child Protection and Permanency, Department of 
Communities and Justice, Submission 20 (2 July 2025); The Aboriginal Legal Service (NSW/ACT), Submission 22 
(30 June 2025); NSW Children’s Court, Submission 24 (2 July 2025) 8; AbSec, Submission 25 (4 July 2025); NSW 
Health, Submission 27 (7 July 2025). 
63 The Law Society of NSW, Submission 9 (27 June 2025); Youth Justice NSW, Submission 12 (25 June 2025). 



 

Review of the operation of doli incapax in NSW for children under 14 18 

• a high proportion of children in this age group live with neurodevelopmental disabilities, mental 
health conditions or cognitive impairments64 

• 10–13 year olds in contact with the criminal justice system have frequently experienced poverty, 
homelessness, educational disengagement and involvement in out-of-home care (OOHC)65 

• trauma, neglect and adverse childhood experiences significantly impair development,66 and 

• offending behaviour by young children can be a response to trauma.67 

The views expressed by a number of stakeholders regarding the vulnerabilities of 10–13 year olds 
involved in the criminal justice system align with observations in the August 2024 Australian Human 
Rights Commission report, 'Help way earlier!’ How Australia can transform child justice to improve 
safety and wellbeing:  

Many children at risk of or in contact with the justice system are dealing with multiple and complex issues 
in their lives which often contribute significantly to their chances of offending and reoffending. Their lack 
of basic rights often manifest as the drivers of their contact with the justice system in the first place, 
including poverty, intergenerational trauma, violence and abuse, racism, homelessness, and inadequate 
healthcare. These social determinants of justice show that children’s rights to health, safety, culture, 
participation, non-discrimination, adequate standards of living, and education are not being realised.68 

In NSW, this entrenched disadvantage is reflected in NSW Bureau of Crime Statistics and Research 
(BOCSAR) research, which shows that young people aged 10–13 years who appear in the criminal 
courts ‘overwhelmingly come from disadvantaged backgrounds and have a range of complex 
needs’.69 This data is outlined in further detail below.  

There is also evidence that childhood trauma can impede development. For example, research 
indicates that children exposed to numerous adverse childhood experiences are more likely to have 
a developmental age lower than their chronological age, and to engage in serious and chronic 
offending.70 

 
64 Legal Aid NSW, Submission 2 (27 June 2025); Aboriginal Affairs NSW, Premier’s Department, Submission 18 
(2 July 2025); The Aboriginal Legal Service (NSW/ACT), Submission 22 (30 June 2025); NSW Health, Submission 
27 (7 July 2025); AbSec, Submission 25 (4 July 2025). 
65 Legal Aid NSW, Submission 2 (27 June 2025); The Law Society of NSW, Submission 9 (27 June 2025); 
SNAICC, Submission 16 (June 2025); Aboriginal Affairs NSW, Premier’s Department, Submission 18 (1 July 
2025); The Aboriginal Legal Service (NSW/ACT), Submission 22 (30 June 2025); AWAN, Submission 26 (4 July 
2025). 
66 Legal Aid NSW, Submission 2 (27 June 2025). 
67 Community Restorative Centre, Submission 3 (27 June 2025); Office of the Senior Practitioner, Child 
Protection and Permanency, Department of Communities and Justice, Submission 19 (26 June 2025); Aboriginal 
Culture in Practice, Child Protection and Permanency, Department of Communities and Justice, Submission 20 
(2 July 2025).  
68 Australian Human Rights Commission, ‘Help way earlier!’: How Australia can transform child justice to improve 
safety and wellbeing (August 2024) 8.  
69 Karen Freeman and Neil Donnelly, The involvement of young people aged 10 to 13 years in the NSW criminal 
justice system (Bureau Brief No 171, NSW Bureau of Crime Statistics and Research, October 2024) 19. 
70 Justin Barker, Therapeutic Support Panel for Children and Young People: 2024 Report (December 2024) 17.  
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2.3 Recent data on youth crime in NSW 

2.3.1 Legal proceedings against children generally 
BOCSAR research in relation to legal proceedings against children in NSW shows that: 

• From 2010 to 2014 rates of legal proceedings against 14–17 year olds declined and then were 
relatively stable from 2015 to 2023, falling to their lowest rate in 2022.71 

• In 2023, police commenced a total of 23,768 proceedings against young people aged under 18 
years at the time of the offence. The vast majority of these proceedings involved people aged 
14–17 years (19,106 or 80.4%), with only 4,662 (19.6%) involving a person aged 10–13 years.72  

• The rate of proceedings against 10–13 year olds in 2023 (1,126.8 per 100,000) was much lower 
than the rate for 14–17 year olds (4,738.0 per 100,000 population).73 

2.3.2 Legal proceedings against 10–13 year olds  
BOCSAR research reflects a number of findings in relation to legal proceedings against 10–13 year 
olds which are relevant to our Review.  

2.3.2.1 Interactions with police 
In 2023, police initiated 4,662 legal proceedings against 2,144 distinct 10–13 year olds, of which 
nearly 90% were 12 or 13 years old.74  

The majority of legal proceedings against 10–13 year olds (70.1%) were for non-violent offences, 
most commonly for property offences (36.3%), disorderly conduct (mostly trespass but also 
offensive conduct, criminal intent and offensive language) (12.0%) and offences against justice 
procedures (10.1%).75 Offences against the person comprised the remainder (29.9%) of 
proceedings.76  

The majority (63.4%) of police-initiated legal proceedings against 10–13 year olds resulted in formal 
court diversions under the Young Offenders Act 1997 (YOA): 36.3% were cautions; 20.9% were 
warnings; and 6.2% were Youth Justice Conferences (YJCs).77 The YOA is discussed further in 
Chapter 5. 

2.3.2.2 Court appearances and outcomes 
In 2023, there were 719 court appearances finalised in the NSW Children’s Court involving children 
aged under 14 years at the time of the offence. Of these finalised court appearances around 22.4% 
involved 12 year olds and 69.4% involved 13 year olds.78 

Of the 718 finalised court appearances with known outcomes:  

 
71 Karen Freeman and Neil Donnelly, The involvement of young people aged 10 to 13 years in the NSW criminal 
justice system (Bureau Brief No 171, NSW Bureau of Crime Statistics and Research, October 2024) 5. 
72 Ibid, 5.  
73 Ibid 5–6. 
74 64 (3.0%) were 10 years old, 173 (8.1%) were 11 years old, 597 (27.8%) were 12 years old and 1,310 or (61.1%) 
were 13 years old: ibid, 1. 
75 Ibid, 1, 8. 
76 Ibid. 
77 Ibid, 1, 7. 
78 9 (around 1.2%) involved 10 year olds, 50 (around 6.9%) involved 11 year olds, 160 (around 22.4%) involved 12 
year olds and 499 (around 69.4%) involved 13 year olds (718 with known outcomes, with data missing for one 
finalisation): ibid, 13. 
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• 3.2% resulted in orders under sections 14 and 19 of the Mental Health and Cognitive Impairment 
Forensic Provisions Act 2020  

• 19.6% had at least one proven offence 

• 24.7% were found not guilty of any offences, and  

• 52.5% had all charges withdrawn.79  

There were no proven offences for 10 year olds.80 

The most common penalty imposed for a proven court appearance was a ‘Court Dismissal’ (49.6%), 
which includes court-ordered cautions or YJCs. Ten finalisations (7.1%) involved a custodial 
sentence.81 Of these: 

• three custodial sentences were imposed for 12 year olds, and seven were imposed for 13 year 
olds 

• five custodial sentences were for three months or less, three were between three and six 
months, and two were over six months but less than one year.82 

2.3.2.3 Experiences in custody 
There were 526 entries into youth detention in 2023 involving 171 distinct 10–13 year olds. All of 
these children were received into detention on remand. Of this cohort:  

• two were 10 years old 

• eight were 11 years old 

• 35 were 12 years old, and  

• 126 were 13 years old.83  

Most (73.5%) episodes of detention were for 24 hours or less; 4.2% were longer than 30 days.84 

2.3.2.4 Demographic characteristics 
Of the 2,144 individual 10–13 year olds that were legally proceeded against in 2023, there were 
2,068 who had their Aboriginality and gender recorded.85 Of that cohort: 

• 854 (41.3%) were Aboriginal, which is six times higher than the proportion of Aboriginal 10–13 
year olds in the general population (6.2%).86 The over-representation of Aboriginal young people 
is most pronounced for the youngest age group: 54.1% of 10 year olds were Aboriginal, while 
39.0% of 13 year olds were Aboriginal.87 

• More boys were proceeded against than girls (for each age), but the proportion of girls increased 
with age.88 

• The majority (64.9%) of non-Aboriginal 10–13 year olds lived in a major city, and the majority 
(63.8%) of Aboriginal 10–13 year olds lived in a regional or remote location with 20.4% living in an 

 
79 Ibid, 2. 
80 Ibid, 13. 
81 Ibid, 2. 
82 Ibid, 15. 
83 Ibid, 2, 16. 
84 Ibid, 2, 17. 
85 Ibid, 10. 
86 Ibid.  
87 Ibid. 
88 Ibid. 
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outer regional/remote/very remote location.89 The comparatively high proportion of Aboriginal 
young people proceeded against by police in regional/remote/very remote locations is in part a 
reflection of the comparatively high proportion of the population of Aboriginal young people 
aged 10–13 years living in these regions compared with non-Aboriginal young people (14.6% vs 
4.3%).90 

There were 495 court finalisations involving Aboriginal 10–13 year olds, accounting for around 
69.7% of finalisations (of the 710 finalisations where the Aboriginality of the defendant was 
known).91 

Of the cohort subject to youth detention, 59.6% were Aboriginal and 71.3% were male.92 

2.3.2.5 Geographical differences 
Of the 2,144 distinct 10–13 year olds who were legally proceeded against in 2023, there were 2,109 
who had information about their residential location recorded:  

• 52.8% lived in a major city  

• 35.3% lived in inner regional areas, and  

• 11.9% lived in outer regional/remote/very remote locations.93  

While a relatively low proportion of the cohort live in outer regional/remote/very remote locations, it 
is clear that this category is vastly over-represented, when population is taken into account.94  

The rate of legal proceedings against 10–13 year olds was more than three times higher in regional, 
remote or very remote areas (1,171.6 per 100,000 population) than major cities (371.2 per 100,000 
population).95  

The New England and North West region had the highest rate followed by the Far West and Orana 
region. In both regions the rate of young people being proceeded against was more than three times 
the rate of NSW overall.96 The rate for the Mid North Coast was also high; more than twice the NSW 
rate.97 

2.3.2.6 Complex needs 
BOCSAR considered 500 individual 10–13 years olds who had a finalised court appearance in 2023 
and identified overlapping needs and vulnerabilities, including:98 

• Prior personal contact, and intergenerational contact, with the criminal justice system: 

o 58.0% had contact with police in the 12 months prior to the index court appearance, and 
had received either a caution, YJC or court attendance notice 

o 23.0% had previously spent time in youth detention 

o 74.8% had a parent who had ever appeared in court, and 

o 40.6% had a parent who had ever been in custody. 

 
89 Ibid, 11. 
90 Ibid, 11. 
91 Ibid, 14. 
92 Ibid, 2, 16. 
93 Ibid, 11. 
94 Ibid. 
95 Ibid, 1. 
96 Ibid, 12. 
97 Ibid. 
98 Ibid, 18. 
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• Contact with the human services system: 

o 90.8% had been identified in a child protection report as at risk of significant harm 
(ROSH) 

o 68.0% had been the subject of 10 or more ROSH reports 

o 26.8% had been in OOHC, and 

o 40.2% had accessed a specialist homelessness service. 

• Being a victim of (mostly violent) crimes: 

o 72.2% had been recorded by police as a victim in a prior criminal incident 

o 59.8% had been a victim of violence 

o 23.8% had been recorded as a victim of a family violence, and 

o 8.4% had been recorded as a victim of property crime.  

2.4 Recent data on crime in regional and rural NSW 
A March 2024 report by BOCSAR indicates the following crime trends and patterns in regional NSW: 

• From 2004 to 2023: 

o property crime decreased by 48% in regional NSW (compared to a 67% decrease in 
Greater Sydney), and 

o violent crime was stable in regional NSW (compared to a 20% decrease in Greater 
Sydney).99 

• The higher rates of decline in Greater Sydney increased the rate disparity between the two 
areas, such that, in 2023: 

o the property crime rate was 59% higher in regional NSW compared to Greater Sydney, 
and 

o the violent crime rate was 57% higher compared to Greater Sydney.100 

• In 2023, most major crimes were lower than or equivalent to 2019 (prior to the COVID-19 
pandemic, during which crime fell across most offence categories), although over that period 
four major offences significantly increased in regional NSW:  

o motor vehicle theft (up 20%)101 — a 188% increase in legal actions against young people 
accounts for 82% of the total increase102 

o non-domestic assault (up 14%)103 — an increase in legal actions against young people 
accounts for 62% of the total increase104 

o domestic violence related assault (up 24%)105 — the largest increase in legal proceedings 
was against young females (up 94%),106 and 

 
99 Alana Cook and Jackie Fitzgerald, Crime in Regional and Rural NSW in 2023: Trends and Patterns (Bureau Brief 
No. 169, NSW Bureau of Crime Statistics and Research, March 2024) 1. 
100 Ibid 1, 18. 
101 Ibid, 1–2. 
102 Ibid, 2, 12. 
103 Ibid, 1. 
104 Ibid, 2. 
105 Ibid, 1. 
106 Ibid, 17. 
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o sexual assault (up 47%, largely due to increases in adult victims, historic child sexual 
assault, and contemporary child sexual assault).107 

The March 2024 BOCSAR report noted that certain factors may account for the longstanding 
disparity between crime rates in the regions versus the capital city, including:  

• socio-economic disadvantage and poverty 

• unemployment 

• drug and alcohol use, and  

• the availability of recreational and educational opportunities for young people.108 

2.5 Stakeholder perspectives  
The BOCSAR research, outlined above, highlights the following key issues: 

• The complex needs of children, noting 10–13 year olds involved in the criminal justice system 
often present with complex backgrounds, including trauma, disadvantage, and developmental 
challenges. 

• Regional community safety, noting the differences between regional crime rates and urban 
crime rates, and the complex issues faced by particular regional areas (such as socio-economic 
disadvantage and limited opportunities for young people). 

Many stakeholders in this Review acknowledged the inherent tension between safeguarding the 
rights and needs of children aged 10–13 years and protecting the community. In consultations, we 
heard that: 

• Community safety is a significant concern, with fear and frustration growing in response to 
serious youth offending. Perspectives varied, with some considering that the children clearly 
understand their actions are wrong — referring to behaviours like concealing their identity or 
planning violent acts — and others acknowledging the children may recognise wrongdoing but 
lack the maturity to grasp the full significance of their actions. 

• Concerns primarily relate to a small cohort of children within communities who repeatedly 
offend or engage in serious conduct. These children often face multiple, overlapping 
vulnerabilities — such as disadvantage, unstable family environments, developmental delays, 
mental health challenges, or disabilities. 

• There appears to have been a shift in the nature of youth offending, with some behaviours 
suggesting a lack of empathy — potentially consistent with Foetal Alcohol Spectrum Disorder — 
or influence from social media. 

• Police may arrest a child and refuse bail as a ‘circuit breaker’ (to interrupt offending behaviour 
and protect the community) or due to a lack of alternative options (such as available community 
services). However, when doli incapax cannot be rebutted and the child is released, the cycle 
often repeats. This approach may offer short-term relief for the community but fails to address a 
series of broader issues (including the child’s underlying issues), and increases the child’s 
exposure to the criminal justice system. 

Views in written submissions included: 

• The current system — shaped significantly by the operation of doli incapax — is failing to 
adequately protect young people, victims or the community.109  

 
107 Ibid, 1–2. 
108 Ibid, 18. 
109 NSW Police Force, Submission 5 (27 June 2025). 



 

Review of the operation of doli incapax in NSW for children under 14 24 

• The presumption limits young people's access to timely intervention and accountability, 
contributes to growing community resentment and diminished perceptions of safety (particularly 
in regional areas) and results in victims feeling that they have been denied justice.110  

• Children who repeatedly ‘cycle’ through the criminal justice system become identifiable targets 
of community frustration and anger, further complicating efforts to support behavioural change 
and rehabilitation.111 

• Communities in regional NSW face significant service gaps that undermine both community 
safety and the wellbeing of children, including limited access to therapeutic services, inadequate 
access to housing or transport, and (in some areas) what are perceived to be poor police-
community relationships.112  

The broad consensus from stakeholders, and indeed a consistent theme expressed in the course of 
our Review, was that improvements, for both the community and for young people, may be able to 
be achieved, and underlying causes of offending better addressed, if there was increased diversion 
away from the criminal system for children, and improved access to therapeutic interventions. We 
return to these matters in Chapters 5 and 6. 

2.6 Case studies 
Cases brought to our attention illustrate the complex challenge of balancing the intersection of a 
number of issues. Those issues include: 

• balancing the rights and interests of children with those of the broader community  

• the current operation of the presumption of doli incapax, including the nature and extent of the 
evidentiary burden on the prosecution and the evidence available to the court to consider 
whether the presumption has been rebutted 

• the interaction between the operation of the presumption of doli incapax and diversion schemes, 
and  

• the impact of the presumption on the ability to respond to underlying causes of behaviour by 
children aged under 14 years. 

2.6.1 R v Harry 
The first is the case of R v Harry,113 in which the young person, Harry, who was aged 13, was charged 
with offences of: 

• aggravated break and enter and committing a serious indictable offence (the offence being the 
alleged theft of keys to a motor vehicle) 

• stealing a motor vehicle 

• being carried in a conveyance without consent 

• hindering police, and 

• disseminating material advertising involvement in the commission of an offence. 

Harry was refused bail, in circumstances where there was evidence of his having had more than 100 
interactions with police.  

 
110 NSW Police Force, Submission 5 (27 June 2025). 
111 Youth Justice NSW, Submission 12 (29 June 2025).  
112 The Aboriginal Legal Service (NSW/ACT), Submission 22 (2 July 2025. 
113 R v Harry [2025] NSWChC 3.  
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At the hearing, police relied (among other things) on evidence of Harry’s schooling to rebut the 
presumption, including evidence that he had signed a suspension resolution in which he agreed to 
attend classes on time and follow his teacher’s instructions.  

In concluding that the prosecution had failed to rebut the presumption of doli incapax, the 
Magistrate observed that the evidence on which the prosecution relied did not include any evidence 
going to the issue of Harry’s understanding of why his behaviour was ‘bad’, or any perception of 
wrongfulness on his part.114 His Honour concluded that much of the evidence relied upon by the 
prosecution to rebut the presumption did little more than reinforce what was described as his ‘lack 
of development’.115  

Finally, his Honour concluded that the evidence of Harry’s limited engagement with schooling 
rendered it more likely that he was not sufficiently developed, intellectually or morally, to 
appreciate the difference between right and wrong.116 The presumption not having been rebutted, 
the charges were dismissed. 

2.6.2 A’s case 
The second case study is an amalgam of a number of accounts we heard and typifies what is being 
experienced. A 13 year old, ‘A’, is charged with a number of offences, including aggravated break 
and enter, taking and driving a conveyance without consent or stealing motor vehicle, and engaging 
in a police pursuit.  

A is refused bail, and the charges are listed for hearing. However, the charges are withdrawn prior to 
hearing, because the prosecution concludes it is not in a position to adduce evidence to rebut the 
presumption of doli incapax. The charges are, as a consequence, dismissed.  

A has a bail history that runs over many pages and has been in custody for a period of months by the 
time the charges are withdrawn. A is then released. Within weeks of release, A is arrested and 
charged with being the driver of a stolen motor vehicle, which was involved in a police pursuit and 
which resulted in damage to property and injury to others on the road.  

A’s case demonstrates a number of issues. They include the difficulties experienced in rebutting the 
presumption, and the undesirable consequences which can follow. Further, as discussed below, A’s 
case demonstrates that little was achieved in terms of rehabilitation and meaningful intervention. 

2.6.3 Comments 
These case studies highlight concerns raised by a number of stakeholders regarding the operation 
of the doli incapax presumption. In some cases (such as Harry), the evidence relied upon to rebut the 
presumption is put before the Court but is found to be simply insufficient. In other cases (such as A’s 
case), the police concede that the presumption could not be rebutted, and withdraw the charges 
prior to any hearing. In both cases, there is a complete absence of meaningful intervention, 
supervision, assistance, or treatment. The shortcomings of such an outcome were the subject of 
specific comment by the Magistrate in Harry who said the following: 

The greater the need for intervention – the less likely there will be intervention … Doli incapax means the 
greater the background of disadvantage, the less likely a child will be held criminally responsible – or then 
be rehabilitated through Court intervention – or subject to the other purposes of sentence – or be diverted 
from the criminal system (for example, under the Young Offenders Act 1997 (NSW), that requires an 
admission) – or have any offence proven. Because no matters are proven, the child cannot be subject to 
Youth Justice supervision, who ordinarily do an extraordinary job.117 

 
114 Ibid, [59], [64]. 
115 Ibid, [61]. 
116 Ibid, [68]. 
117 Ibid, [83], [93]–[94]. 
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The case studies give rise to the question of whether different outcomes could have been achieved 
if alternative pathways had been available. In our view, what needs to be considered is whether, 
instead of exposing children to the criminal justice process (which can have harmful and 
criminogenic effects which are long-standing), engaging them in therapeutic interventions could 
provide a more constructive approach. In particular, we have considered whether such interventions 
may better address the underlying drivers of their behaviour, reduce the likelihood of future contact 
with the justice system, and therefore make the community safer. 

All of these matters necessitate a consideration of: 

1. how the presumption of doli incapax is currently operating in NSW in a legal sense, and the 
issues associated with that operation (which we explore in Chapter 3) 

2. what options may be available to legislate the presumption (which we address in Chapter 4) 

3. the interaction between the presumption of doli incapax and statutory diversion schemes, and 
ways to improve access to diversion where appropriate (which we discuss in Chapter 5), and 

4. the impact of the operation of doli incapax on available responses to address underlying causes 
of behaviour by children aged under 14 years, and alternative options for intervention (which we 
consider in Chapter 6). 
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3 The operation of doli incapax 
At a glance 

While the High Court’s decision in RP v The Queen (2016) 259 CLR 641 (RP) clarified the key 
principles for rebutting the presumption of doli incapax, and accordingly the nature of the 
evidence required to support this inference beyond a reasonable doubt, stakeholder feedback and 
statistical data suggest that understanding and application of the decision by criminal justice 
system participants remains inconsistent. Stakeholders also raised other evidentiary and 
operational issues, including concerns about the nature and quality of evidence relied upon to 
rebut the presumption, and what was said by some to be a practice of deferring consideration of 
doli incapax until later stages of the criminal justice process.  

We have made a number of recommendations to address these issues, including the introduction 
of legislation which is outlined in the next Chapter.  

3.1 Introduction 
Our Terms of Reference require that we consider, amongst other things: 

1. how the doli incapax presumption is currently operating in NSW  

2. the nature and extent of the evidentiary burden on the prosecution 

3. the evidence available to the court, and 

4. possible improvements which could be made to the process by which the presumption is dealt 
with in criminal proceedings. 

In this Chapter, we canvass the legal principle of doli incapax in NSW, as articulated in RP,118 and 
views expressed by stakeholders.  

3.2 The legal principle of doli incapax 
As we have previously noted,119 in NSW the age at which a child is capable of being criminally 
responsible is governed by the Children (Criminal Proceedings) Act 1987 (CCPA), which makes 
provision for a conclusive presumption that no child under the age of 10 years can be guilty of a 
criminal offence.120 However, that Act does not otherwise affect the operation of the common law 
presumption of doli incapax, which presumes that a child aged above 10 and under 14 years lacks the 
capacity to be criminally responsible for their acts. The presumption may be rebutted by the 
prosecution adducing evidence that the child knew that it was morally wrong to engage in the 
conduct that constitutes the physical element(s) of the offending.  

The rationale behind this long-standing presumption is that children should not be subject to 
criminal conviction unless it is established, beyond reasonable doubt, that they committed the 
conduct with the necessary mental capacity, meaning they did the charged act knowing it to be 
seriously wrong.121 The presumption recognises that a child aged under 14 years is not sufficiently 

 
118 RP v The Queen (2016) 259 CLR 641. 
119 See Chapter 1. 
120 Children (Criminal Proceedings) Act 1987 (NSW) s 5. 
121 David Hamer and Thomas Crofts, ‘The Logic and Value of the Presumption of Doli Incapax (Failing That, an 
Incapacity Defence)’ (2023) 43(3) Oxford Journal of Legal Studies 546, 548. 
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intellectually and morally developed to appreciate the difference between right and wrong and thus 
lacks the capacity for mens rea.122  

3.3 RP v The Queen 
In order to provide appropriate context for our Review, it is necessary to consider the presumption of 
doli incapax by reference to the decision of the High Court in RP. 

RP was an appeal from the decision of the NSW Court of Criminal Appeal123 upholding the conviction 
(following a trial before a Judge alone) of the appellant, who was between 11 and a half years and 12 
years and 3 months, for 4 counts of sexual offending against his younger brother. At trial, the sole 
issue for determination was whether the Crown had rebutted the presumption that the appellant 
was doli incapax.  

The appellant was acquitted of the offending in count 1. The Trial Judge was satisfied that the 
circumstances surrounding the offending in count 2 proved beyond reasonable doubt that the 
appellant knew that his conduct was seriously wrong, and therefore that the presumption was 
rebutted in relation to that offending. Acting on a concession from trial counsel, the Trial Judge 
found that it followed that the presumption was also rebutted in relation to the offending in counts 
3 and 4. 

The NSW Court of Criminal Appeal was unanimous in concluding that the presumption that the 
appellant was doli incapax had been rebutted in relation to the offending alleged in count 2 but that 
it was not rebutted in relation to the offending in count 4. A verdict of acquittal was entered in 
respect of the latter count. By majority, the Court of Criminal Appeal held that the Trial Judge did 
not err in finding that the presumption that the appellant was doli incapax had been rebutted in 
relation to the offending alleged in count 3.  

The High Court granted special leave to appeal on two grounds, namely that: 

1. the verdicts on counts 2 and 3 were unreasonable because the evidence did not establish, to the 
criminal standard, that the presumption that the appellant was doli incapax had been rebutted, 
and 

2. the Court of Criminal Appeal erred in failing to quash the appellant’s conviction for the offending 
in count 3 on the ground that he had been denied a fair trial. 

The Court upheld the first ground of appeal, rendering it unnecessary to address the second. The 
decision went on to clarify the key principles of rebutting the presumption of doli incapax and, 
accordingly, the nature of the evidence required to support this inference beyond a reasonable 
doubt.  

3.3.1 Principles which emerge from RP 
It is not necessary for the purposes of our Review, to consider the facts of the alleged offending in 
RP. What is necessary is to consider: 

1. the analysis of the High Court of the rationale behind the presumption 

2. the principles the Court formulated as to its application, and 

3. the Court’s observations regarding the nature and extent of the evidence which was relied upon 
to prove the appellant knowledge of the wrongfulness of his conduct. 

 
122 RP v The Queen (2016) 259 CLR 641, [8] citing Hale, The History of the Pleas of the Crown (vol. 1, 1736) 25–28; 
C (A Minor) v Director of Public Prosecutions [1996] AC 1; R v ALH (2003) 6 VR 276; BP v The Queen [2006] 
NSWCCA 172.  
123 RP v R [2015] NSWCCA 215 (Johnson, Davies and Hamill JJ). 
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As to the first matter, the Court’s analysis included the following propositions: 

• The rationale for the presumption of doli incapax is the view that a child aged under 14 years is 
not sufficiently intellectually and morally developed to appreciate the difference between right 
and wrong, and thus lacks any capacity for mens rea.124 

• The presumption is irrebuttable in the case of a child under the age of 7 years, but from the age 
of 7 years until attaining the age of 14 years, it is rebuttable.125 

• The age at which a child is capable of bearing criminal responsibility for their acts has been 
raised by statute in NSW, with section 5 of the CCPA making provision for a conclusive 
presumption that no child under the age of 10 years can be guilty of an offence, but otherwise 
not affecting the operation of the presumption of doli incapax.126 

• From the age of 10 years until attaining the age of 14 years, the presumption may be rebutted by 
evidence that the child knew that it was morally wrong to engage in the conduct that constitutes 
the physical element(s) of the offence, as distinct from simply being aware that their conduct is 
merely naughty or mischievous.127 

• Such distinction may be captured by stating the requirement in terms of proof that the child 
knew that the conduct was ‘seriously wrong’ or ‘gravely wrong’.128  

• Irrespective of how obviously wrong the act(s) constituting the offence may be, the presumption 
cannot be rebutted merely as an inference from the doing of such act(s), and the prosecution 
must point to evidence from which an inference can be drawn, beyond reasonable doubt, that the 
child’s development is such that they knew that it was morally wrong to engage in the conduct. 
Those considerations direct attention to the child’s education, and the environment in which they 
have been raised.129 

As to the second matter, the principles articulated in RP included the following: 

• What may suffice to rebut the presumption will vary according to the nature of the allegation, 
and the child.130 

• The only presumption the law makes in the case of child defendants is that those aged under 14 
years are doli incapax, and rebutting that presumption directs attention to the intellectual and 
moral development of the particular child, recognising that some 10 year old children will have 
the capacity to understand the serious wrongfulness of their acts, whilst other children aged 
very nearly 14 years old will not.131 

• The onus is on the prosecution to rebut the presumption beyond reasonable doubt.132  

As to the third matter, and acknowledging that the facts of cases differ, the observations made by 
the plurality in RP regarding the evidence which was relied upon in that case to prove the appellant’s 
understanding of the wrongfulness of his conduct are nevertheless instructive. Those observations 
included the following: 

• In circumstances where the Trial Judge had found that the appellant was of very low 
intelligence, and possessed a lesser appreciation of the seriousness of his conduct as a result, 
the prosecution had not adduced any evidence, apart from the circumstances of the alleged 

 
124 RP v The Queen (2016) 259 CLR 641, [8]. 
125 Ibid. 
126 Ibid, [9]. 
127 Ibid. 
128 Ibid. 
129 Ibid, [8] 
130 Ibid, [12]. 
131 Ibid. 
132 Ibid, [32]. 
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offending, to establish that the appellant’s development was such that he understood the moral 
wrongfulness of his acts.133 

• Despite evidence which was indicative of unsatisfactory aspects of the appellant’s upbringing, 
including comments from the appellant’s father which raised the possibility that the appellant 
had been the victim of sexual molestation (something which was pertinent to the only issue at 
trial), the prosecution did not call any person responsible for the appellant’s care to give an 
account of the environment in which he was raised.134 

• There was no evidence about: 

o the environment in which the appellant had been raised 

o his moral development, or  

o his performance at school as an 11 year old,  

in the absence of which it was not open to conclude that the appellant, with his intellectual 
limitations, was proved beyond reasonable doubt to have understood that his conduct was 
seriously wrong in a moral sense.135 

3.3.1.1 The requirement for proof of knowledge that the act is seriously wrong 
One of the matters highlighted by the plurality in RP was the distinction to be drawn between the 
child’s knowledge of the moral wrongfulness of their act or omission, and the child’s awareness that 
the conduct in question is merely naughty or mischievous.136 That distinction may be captured by 
stating the requirement in terms of proof that the child knew the conduct was ‘seriously wrong’ or 
‘gravely wrong’.137 No matter how obviously and objectively ‘wrong’ the act(s) constituting the 
offence may be, the plurality in RP made it clear that the presumption that a child is doli incapax 
cannot be rebutted merely by inferences drawn from the doing of such act(s).138 The prosecution 
must point to evidence from which an inference can be drawn, beyond reasonable doubt, that the 
child’s development is such that they knew that it was morally wrong to engage in the conduct.139 
This directs attention to the child’s education and the environment in which the child has been 
raised,140 as well as evidence of the development or disposition of the child.141  

However, it is important to emphasise the plurality in RP concluded that the presumption could not 
be rebutted merely by an inference drawn from the doing of the relevant act(s).142 Without parsing 
the judgment, the use of the word ‘merely’ appears to us to be significant. The plurality did not 
suggest that inferences in support of the rebuttal of the presumption were not available to be drawn 
from the circumstances of the offending at all, but rather that the evidence relied upon could not be 
so limited, and that evidence over and above such inference(s) would be required.  

 
133 Ibid. 
134 Ibid, [34]. 
135 Ibid, [32], [36]. 
136 Ibid, [9], citing C (A Minor) v Director of Public Prosecutions [1986] AC 1, 38; BP v The Queen [2006] NSWCCA 
172, [27]–[28]. 
137 Ibid, [9], citing R v Gorrie (1918) 83 JP 136; C (A Minor) v Director of Public Prosecutions [1986] AC 1; John 
Frederick Archbold, Archbold Criminal Pleading, Evidence and Practice (vol 1, 1993) 52 [1–96]. 
138 Ibid, [38] (Gageler J). 
139 Ibid, [9], citing R v Smith (Sidney) (1845) 1 Cox CC 260 (Erie J); C (A Minor) v Director of Public Prosecutions [1986] 
AC 1, 38; BP v The Queen [2006] NSWCCA 172, [29]; R v T [2009] AC 1310, [16] (Lord Phillips); disapproving R v 
ALH (2003) 6 VR 276, [19], [24], [86]. 
140 Ibid, [9], citing B v R (1958) 44 Cr App R 1, 3–4 (Lord Parker CJ); C (A Minor) v Director of Public Prosecutions 
[1995] UKHL 15, 8, citing F v Padwick [1959] Crim L R 439 (Lord Parker CJ). 
141 Ibid, [38] (Gageler J). 
142 Ibid, [9]. 
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Our discussions with stakeholders tend to suggest that from an evidentiary point of view, this issue 
is sometimes overlooked. There is at least some anecdotal evidence that this particular aspect of 
the decision in RP may have been interpreted by some as authority for the proposition that no 
inference can be drawn from the circumstances of the offending at all. For the reasons we have 
outlined, that does not represent the current state of the law. To the extent that there might be any 
doubt about it, it can be removed by addressing the issue legislatively (see Chapter 4). 

The plurality in RP clarified that the child must know the act is seriously wrong as ‘a matter of 
morality and not law’.143 Justice Gageler, in his concurring judgment, described the requirement as 
the child understanding that their conduct was seriously wrong, in a moral sense, by normal adult 
standards,144 as distinct from the child’s own idiosyncratic ethical standards.145  

The subsequent High Court judgment in BDO v The Queen [2023] HCA 16 further clarified that ‘an act 
is wrong according to the standards or principles of reasonable people. The standard, obviously 
enough, is that of an adult person’.146  

‘Seriously wrong’ has been described in some decisions as involving: 

more than a childlike knowledge of right and wrong, or a simple contradiction. It involves more complex 
definitions of moral thought involving the capacity to understand the event, the ability to judge whether 
their actions were right or wrong (moral sophistication), and an ability to act on that moral knowledge.147  

3.3.1.2 The nature of evidence to rebut the presumption 
The High Court observed in RP that what might suffice to rebut the presumption will vary according 
to the nature of the allegation, and the child.148 That is a reflection of the fact that no two cases are 
ever factually the same. Answers given in the course of a police interview may go to prove the child 
possessed the requisite knowledge.149 In other cases, evidence of the child’s progress at school, and 
of the child’s home life, may do so.150 

It has been observed that the closer the child is to the age of 10 years, the stronger the evidence 
which will be required to rebut the presumption.151 However, as was pointed out by the plurality in 
RP, the difficulty with propositions of that kind is that they are apt to suggest that children mature 
at a uniform rate.152 The only presumption which the law makes in the case of child defendants is 
that those aged under 14 years are doli incapax.153 Rebutting the presumption directs attention to 
the intellectual and moral development of the particular child.154 Some 10 year old children will 
possess the capacity to understand the serious wrongness of their acts, whilst other children aged 
very nearly 14 years old will not.155  

 
143 Ibid, [11]. 
144 Ibid, [38] (Gageler J). 
145 R v M (1977) 16 SASR 589, 590–591. 
146 BDO v The Queen (2023) 277 CLR 518, [13]. 
147 EL v R [2021] NSWDC 585, [171]; Director of Public Prosecutions v PM [2023] VSC 560, [94]; R v Greg [2023] 
NSWChC 13, [10], each quoting Nicholas J Lennings and Chris J Lennings, ‘Assessing Serious Harm Under the 
Doctrine of Doli Incapax: A Case Study’ (2014) 21(5) Psychiatry, Psychology and Law 791, 792. 
148 RP v The Queen (2016) 259 CLR 641, [12]. 
149 Ibid. 
150 Ibid. 
151 Ibid [12], citing R (A Child) v Whitty (1993) 66 A Crim R 462, 465; DK v Rooney (Supreme Court of NSW, 
McInerney J, 3 July 1996). 
152 Ibid, [12]. 
153 Ibid. 
154 Ibid. 
155 Ibid. 
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3.3.2 The outcome in RP 
In allowing the appeal in RP, the plurality noted (amongst other things) that:  

• the prosecution did not adduce any evidence, apart from the circumstances of the offending, to 
establish that the appellant’s development was such that he understood the moral wrongness of 
his acts 

• despite expert evidence which was indicative of unsatisfactory aspects of the appellant’s 
upbringing, the prosecution called no evidence of the environment in which the appellant was 
raised 

• the evidence of the appellant’s intellectual limitations, whilst not precluding a finding that the 
presumption had been rebutted, pointed to the need for clear evidence that despite such 
limitations, the appellant possessed the requisite understanding 

• there was no evidence about the environment in which the appellant had been raised, nor was 
there evidence from which any conclusion could be drawn as to his moral development, and 

• no evidence of the appellant’s performance at school was adduced.156 

The plurality concluded that in the absence of evidence on these (and other) subjects it was not 
open to conclude that the appellant, with his intellectual limitations, was proved beyond reasonable 
doubt to have understood that his conduct was seriously wrong in a moral sense.157 Justice Gageler 
agreed that the evidence was not sufficient to discharge the onus of proof.158  

Accepting that each case must depend on its own facts, the considerations set out above provide a 
general indication of the kind of factors which are likely to be relevant in determining whether the 
presumption has been rebutted. 

3.3.3 The presumption following RP 
Since the decision in RP, and consistent with the observations of the plurality, courts have provided 
some further guidance on the nature of evidence that may be relevant in determining whether the 
presumption of doli incapax has been rebutted. For example, evidence capable of showing a child’s 
knowledge of the serious wrongfulness of the act may include evidence of their moral, social and 
intellectual development, such as: 

• Evidence of the child’s level of intelligence and educational attainment, for example, from 
teachers and witnesses in educational settings.159  

• Evidence of the environment the child was raised in, ‘from which a sense of morality and 
rightness and wrongfulness may be derived’.160 

• Evidence of mental illness or disorder, provided the disorder, of itself, prevents the child from 
reaching a state of moral and intellectual development where they can understand the serious 
moral wrongfulness of the conduct.161 

Evidence that may, by itself, be insufficient to rebut the presumption of doli incapax includes: 

 
156 Ibid, [32]–[36]. 
157 Ibid, [36]. 
158 Ibid, [40] (Gageler J). 
159 R v IP [2023] NSWCCA 314, [25].  
160 Ibid 
161 Ibid. 
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• Evidence of deception, lying or flight: Whilst this could indicate the child’s knowledge that their 
actions are seriously wrong, it may alternatively reflect little more than a belief that their 
behaviour is mischievous or naughty.162  

• Evidence of knowing right from wrong as a child: This may not necessarily equate to knowledge, 
at the time of the offence, that what they were doing was seriously or gravely wrong.163 

• A child’s acknowledgement that they understood that an act was seriously wrong: This may 
reflect an understanding that they are likely to be in trouble if caught, rather than an 
appreciation of moral wrongness.164 

• The child’s age: This alone may be of little weight in determining the child’s understanding of the 
extent to which their conduct departed from ordinary standards of morality,165 particularly given 
that, as previously noted, children do not mature at a uniform rate.166 

• Proof that the child did the act charged: This is insufficient, in and of itself, to rebut doli 
incapax,167 however horrifying or obviously wrong the act may be.168 However, evidence of the 
surrounding circumstances of the offence, or the manner of the child’s conduct, may still be 
relevant in determining whether the presumption of doli incapax has been rebutted.169  

It follows that there is no specific formula for determining whether the evidence is sufficient to 
rebut the presumption of doli incapax, nor is it possible to be prescriptive as to the nature and extent 
of the evidence which will be required. What is sufficient in terms of evidence to rebut the 
presumption will depend upon the circumstances of the individual case, and will require 
consideration of the child as a unique individual, and an assessment of a wide variety of matters.170 

3.3.4 Types of evidence relied on 
Submissions,171 along with discussions with stakeholders, identified a range of evidence commonly 
relied on to address doli incapax, such as: 

• admissions by the child 

• police interviews  

• statements by parents, carers, teachers or youth workers 

• school reports or educational records 

• psychologist and psychiatrist reports, and 

• antecedents or prior history (noting the limitations in the Young Offenders Act 1997 (YOA) about 
the admissibility of prior diversions). 

 
162 R v Greg [2023] NSWChC 13, [114]. See also C (A Minor) v Director of Public Prosecutions [1986] AC 1. 
163 EL v R [2021] NSWDC 585, [175]. 
164 Director of Public Prosecutions v PM [2023] VSC 560, [69]. 
165 BC v R [2019] NSWCCA 111, [51]. 
166 RP v The Queen (2016) 259 CLR 641, [12]. 
167 BC v R [2019] NSWCCA 111, [43], citing RP v The Queen (2016) 259 CLR 641, [9]. 
168 RP v The Queen (2016) 259 CLR 641, [9]. 
169 BC v R [2019] NSWCCA 111, [53]; AL v The Queen [2017] NSWCCA 34, [132], [135]–[139]. 
170 Director of Public Prosecutions v PM [2023] VSC 560, [93]. 
171 Legal Aid NSW, Submission 2, (27 June 2025); NSW Advocate for Children and Young People, Submission 7 
(27 June 2025); The Public Defenders, Submission 8 (27 June 2025); The Shopfront Youth Legal Centre, 
Submission 10 (27 June 2025); The Aboriginal Legal Service (NSW/ACT), Submission 22 (2 July 2025); Children’s 
Court of NSW, Submission 24 (2 July 2025). 
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For the reasons already stated, the probative value of these various types of evidence will differ 
from case to case. 

3.4 Process for dealing with doli incapax in criminal 
proceedings 

3.4.1 Consideration at the charge stage 
The doli incapax presumption is a relevant consideration at multiple stages of the criminal process, 
including in interactions between police and children aged 10–13 years. For example, upon 
apprehending a child, police may exercise discretion as to whether to take formal legal action. 
Where formal action is taken, police may either divert the child under the YOA or proceed to charge. 
Diversion under the YOA is only available for eligible offences and must be considered in light of 
several factors outlined in the legislation (discussed further in Chapter 5).  

The NSW Bureau of Crime Statistics and Research (BOCSAR) research on the impact of the RP 
decision indicates that it has had little impact on decisions of police officers to charge children aged 
10–13 years with a criminal offence. The volume of court proceedings involving defendants and 10–
13 years remained mostly stable between 2017 and 2023.172 

3.4.2 Consideration by the prosecution 
Depending on the type of charge, either the police or the Office of the Director of Public 
Prosecutions (ODPP) will have carriage of a prosecution against a child aged 10–13 years.173  

As noted in Chapter 1, BOCSAR research shows that, following RP, there was an increase in 
prosecutors withdrawing all charges against 10–13 year olds (growing from 12% in 2015–16 to 53% 
in 2022–23). The BOCSAR research ‘clearly shows that RP has influenced police prosecutors’ 
decisions and that ‘after RP the prosecution anticipated a higher risk of failure’ in rebutting doli 
incapax.174 

3.4.3 Consideration at the court stage 

3.4.3.1 Bail determinations 
Criminal proceedings against children are commenced by way of a court attendance notice except 
in certain circumstances (for example, where police consider the child is unlikely to comply with a 
court attendance notice, or they are likely to commit further offences).175 If, when a young person is 
charged, police refuse bail, the child must be brought before the Children’s Court as soon as 
practicable.176  

 
172 Jonathan Gu, Did a High Court decision on doli incapax shift court outcomes for 10-13 year olds? (Crime and 
Justice Bulletin No 268, NSW Bureau of Crime Statistics and Research, May 2025) 20.  
173 Summary offences (which comprise the majority of offences allegedly committed by 10–13 year olds) are 
typically prosecuted by the NSW Police Force in the Children’s Court or Local Court, whereas the ODPP is 
responsible for prosecuting indictable offences in the higher courts. 
174 Jonathan Gu, Did a High Court decision on doli incapax shift court outcomes for 10-13 year olds? (Crime and 
Justice Bulletin No 268, NSW Bureau of Crime Statistics and Research, May 2025) 10, 20. 
175 Children (Criminal Proceedings) Act 1987 (NSW) s 8. 
176 Children (Criminal Proceedings) Act 1987 (NSW) s 9. 
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The Court must determine whether to grant or refuse bail based on the same criteria as those 
applied by the police in making bail decisions — that is, the requirements in the Bail Act 2013. The 
relevant matters to be considered include the strength of the prosecution case.177  

In 2023, there were 1,136 first court appearances for young people aged 10–13 years at the time of 
the offence. Of these, 458 (40.3%) followed bail being refused by police. A much smaller proportion 
of young people were bail refused at their first court appearance (11.4% or 130 young people). As 
such, the vast majority of young people initially bail refused by police were subsequently granted 
bail or dispensed with at their first court appearance.178 Judicial decisions about bail may be 
influenced by awareness that charges are unlikely to be proven.179 

Once the issue of bail is determined, the matter will take its course (usually through the Children’s 
Court). If a plea of guilty is entered, the matter will proceed to sentence. If a plea of not guilty is 
entered, it will proceed to a preliminary hearing for the purposes of determining the discrete issue 
of whether the presumption has been rebutted. If it is not, the charge(s) will be dismissed. If it is, the 
proceedings will be adjourned for a further substantive hearing as to the commission of the alleged 
offences.  

BOCSAR research shows that, after RP, guilty pleas among 10–13 year olds dropped significantly. 
The decline in guilty pleas was met with a surge in the proportion of finalised court appearances 
where 10–13 year olds pleaded not guilty (to the principal offences), growing from 29% of finalised 
court appearances in 2016 to 64% in 2023.180  

3.4.3.2 Preliminary hearings  
The preliminary hearing at which the presumption is considered, and its rebuttal or otherwise 
determined, is likely to proceed in the following way (consistent with R v Greg [2023] NSWChC 13):181  

• The prosecution case may be presented, by way of written statements, oral evidence, or other 
evidence such as CCTV, or a combination of each, subject to the usual rules of admissibility. The 
child may also present evidence.  

• The court will determine, having regard to the entirety of the evidence, whether the 
prosecution has proved beyond reasonable doubt that the child was not doli incapax at the time 
of each relevant offence. 

• If the prosecution fails to rebut the presumption of doli incapax beyond reasonable doubt, the 
prosecution has failed to establish an element of the offence and the child will be found not 
guilty of that offence. 

• If the court is satisfied beyond reasonable doubt that the prosecution has rebutted the 
presumption of doli incapax, then: 

o the element of doli incapax is taken to have been established in relation to that offence, 
and 

o all written material tendered in relation to the question of doli incapax is to be returned to 
the prosecutor, and does not remain part of the prosecution case for the remainder of the 
hearing for that offence; unless the court later finds that a fact that the court relied upon 
in determining the issue of doli incapax was incorrect, in which case the issue of doli 
incapax may be revisited for that offence. 

 
177 Bail Act 2013 (NSW) s 18(1)(c). 
178 Karen Freeman and Neil Donnelly, The involvement of young people aged 10 to 13 years in the NSW criminal 
justice system (Bureau Brief No 171, NSW Bureau of Crime Statistics and Research, October 2024) 18. 
179 Children’s Court of NSW, Submission 24 (2 July 2025). 
180 Jonathan Gu, Did a High Court decision on doli incapax shift court outcomes for 10-13 year olds? (Crime and 
Justice Bulletin No 268, NSW Bureau of Crime Statistics and Research, May 2025) 9. 
181 R v Greg [2023] NSWChC 13, [10]–[15]. 
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• The matter is then listed for further hearing on the other elements of the offences; and the 
Magistrate who heard the issue of doli incapax is taken to be part-heard. 

If doli incapax is not rebutted or if other elements of the offence are not proven, the child is 
acquitted. No further action is taken. 

BOCSAR research shows that the proportion of court appearances where a child aged 10–13 years 
was found not guilty of all charges grew from 5% to 24% between 2010 and 2023. Within defended 
hearings for defendants aged 10–13 years, the proportion of court appearances where the child was 
found not guilty of all charges grew from 24% to 88% between 2010 and 2023.182  

3.5 Stakeholder perspectives on the operation of doli 
incapax  

Stakeholder feedback revealed a range of different perspectives on the operation of the doli 
incapax presumption.  

3.5.1 The nature and extent of the burden on the prosecution 
Some submissions considered that the current burden is excessively high and difficult to meet in 
practice.183 The NSW Police Force highlighted issues including:184 

• The difficulty of proving what the child was actually thinking at a specific point in time. 

• A perceived lack of guidance in case law about what evidence is capable of rebutting the 
presumption, bearing in mind the anecdotal examples of evidence deemed insufficient to do so. 

• The high rate of charge withdrawals by police prosecutors, due to the low prospects of 
conviction. 

Two particular observations might be made about those issues. 

First, the difficulty of proving the mental element of an offence is not restricted to prosecutions 
against children. The nature of that element means that, absent an admission, the likelihood is that it 
can only be established by circumstantial evidence. That is not uncommon in practice.  

Secondly, we acknowledge that there appears to be some uncertainty about the nature of the 
evidence which can be relied upon. That, in our view, is appropriately addressed, at least in part, by 
further training and education for police and police prosecutors (see further below), and by 
legislative provisions which may make the position clearer (see Chapter 4). 

Several stakeholders considered that the current operation of the presumption, and the onus and 
standard of proof which applies to it, is appropriate.185 Views expressed in submissions included: 

• The high threshold is justified, as it ensures that only children who demonstrably understand the 
serious wrongfulness of their actions are subject to criminal sanction.186  

 
182 Jonathan Gu, Did a High Court decision on doli incapax shift court outcomes for 10-13 year olds? (Crime and 
Justice Bulletin No 268, NSW Bureau of Crime Statistics and Research, May 2025) 9. 
183 Police Association of NSW, Submission 1 (27 June 2025); NSW Police Force, Submission 5 (27 June 2025); 
Office of the Director of Public Prosecutions, Submission 28 (11 July 2025). 
184 NSW Police Force, Submission 5 (27 June 2025). 
185 Legal Aid NSW, Submission 2 (27 June 2025); The Public Defenders, Submission 8 (27 June 2025); The Law 
Society of NSW, Submission 9 (27 June 2025); The Shopfront Youth Legal Centre, Submission 10 (27 June 
2025); Law Council of Australia, Submission 17 (1 July 2025); The Aboriginal Legal Service (NSW/ACT), 
Submission 22 (2 July 2025); AbSec, Submission 25 (4 July 2025); NSW Health, Submission 27 (7 July 2025).  
186 Legal Aid NSW, Submission 2 (27 June 2025). 
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• Given the vulnerability of 10–13 year olds in contact with the criminal justice system, and the 
serious consequences of conviction, the burden of proof must remain high, and in accordance 
with the criminal standard.187 

• The presumption is capable of being rebutted, and evidence to rebut it is capable of being 
adduced. The fact that evidence to rebut the presumption is not always adduced indicates that 
the majority of children aged 10–13 years are, in fact, doli incapax.188  

• Most 10–13 year olds who face criminal charges have not yet reached the developmental stage 
necessary to form intent — particularly those affected by disability, complex trauma, or both.189 

• The decline in proven outcomes post-RP does not reflect a problem in the law, but rather the 
correct application of the presumption.190  

• Prosecutions may be unsuccessful due to evidentiary issues unrelated to doli incapax, such as a 
failure to prove identification or complicity in cases involving multiple alleged offenders.191  

Whilst there is merit in some of these propositions, we have difficulty accepting that the multiplicity 
of failures in rebutting the principle is, of itself, an indication that the majority of children who are 
prosecuted are, in fact, doli incapax. We were made aware, in the course of our consultations, of 
numerous instances in which no evidence has been offered by the prosecution. For obvious reasons, 
there is a difficulty in concluding that the majority of children to whom the presumption applies are, 
in fact, doli incapax if no evidence is adduced in relation to the issue at all. 

3.5.1.1 Evidence in doli incapax matters is often limited and non-specific  
Several stakeholders highlighted that evidence in doli incapax matters is often limited. Issues raised 
in consultations included:  

• The source(s) of relevant evidence can be difficult and resource-intensive to identify — for 
example, it may require canvassing schools, carers, and agencies, subpoenaing documents and 
witnesses, and reviewing records from multiple NSW Government departments.192  

• Short timeframes can hinder the ability to gather evidence and successfully rebut doli incapax. 
Doli incapax hearings are often listed quickly, but police require time to investigate serious 
offences and present a complete brief.193  

• The child may be unwilling to participate in a police interview, or their family may be reluctant to 
provide statements that could be used against the child.194 

• Evidence from schools or health services can be limited where the child has limited engagement 
or has moved schools frequently.195  

• Expert reports are rarely available, often because the defence will rarely seek them, the child 
will object to participating in an assessment sought by the prosecution, or the report’s 
admissibility may be successfully challenged on the basis of privilege.196  

 
187 Legal Aid NSW, Submission 2 (27 June 2025). 
188 The Aboriginal Legal Service (NSW/ACT), Submission 22 (2 July 2025).  
189 AbSec, Submission 25 (4 July 2025). 
190 The Shopfront Youth Legal Centre, Submission 10 (27 June 2025); The Public Defenders, Submission 8 (27 
June 2025); The Law Society of NSW, Submission 9 (27 June 2025). 
191 Children’s Court of NSW, Submission 24 (2 July 2025). 
192 NSW Police Force, Submission 5 (27 June 2025). 
193 NSW Police Force, Submission 5 (27 June 2025). 
194 Office of the Director of Public Prosecutions, Submission 28 (11 July 2025). 
195 NSW Police Force, Submission 5 (27 June 2025); Office of the Director of Public Prosecutions, Submission 28 
(11 July 2025). 
196 Office of the Director of Public Prosecutions, Submission 28 (11 July 2025). 
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We were also informed in consultations that in many cases the prosecution ultimately concedes that 
it does not have the necessary evidence to rebut the presumption, and adduces no evidence at all. In 
other cases, the available evidence can be ambiguous, or otherwise of limited probative value. Views 
which were expressed in submissions included: 

• Available evidence such as school records may not clearly reflect the child’s development or 
moral understanding and may not be in a sufficiently detailed form to allow any probative 
inference(s) to be drawn.197 

• Available reports prepared for different purposes, such as counselling or therapy, may be of 
limited relevance as they are not closely connected in time or context to the alleged 
offending.198  

• The evidence adduced in proceedings often describes a child’s experiences rather than their 
understanding of moral wrongness.199 

• Evidence relied upon to rebut the presumption may instead support the conclusion that the child 
lacked understanding of the moral wrongness of their actions.200 

We would simply observe that most, if not all, of these perceived difficulties can in any prosecution, 
of any person, for any offence. They are not specific to proceedings in which the issues of the 
presumption, and its rebuttal, arise. 

3.5.1.2 Evidence to rebut doli incapax may be sought from support figures 
Several stakeholders highlighted that the prosecution may seek to rely on evidence from adults who 
are trusted by, or closely connected to, the child, including parents, carers, teachers, caseworkers, 
police-youth liaison officers, psychologists and health providers. Submissions argued that such 
evidence often fails to rebut the presumption but causes lasting harm to the child because: 

• it can erode trust, damage key relationships, and discourage future engagement with education, 
mental health and support services,201 and 

• the resulting isolation and disengagement can undermine effects towards rehabilitation, 
heighten a child’s risk for future police contact and further entrench the child in the criminal 
justice system.202 

Some submissions supported restrictions on access to or use of sensitive records (such as medical 
or psychological reports) or introducing confidentiality protections similar to the Sexual Assault 
Communications Privilege.203 Another suggestion was for clear procedural guidance to ensure 
evidence is probative and does not compromise the child’s access to education, health, or support 
services.204 

 
197 NSW Police Force, Submission 5 (27 June 2025); NSW Advocate for Children and Young People, Submission 
7 (27 June 2025). 
198 Office of the Director of Public Prosecutions, Submission 28 (11 July 2025). 
199 Children’s Court of NSW, Submission 24 (2 July 2025). 
200 Legal Aid NSW, Submission 2 (27 June 2025). 
201 Legal Aid NSW, Submission 2 (27 June 2025); The Law Society of NSW, Submission 9 (27 June 2025); NSW 
Bar Association, Submission 15 (30 June 2025); The Aboriginal Legal Service (NSW/ACT), Submission 22 (2 July 
2025). 
202 Legal Aid NSW, Submission 2 (27 June 2025); The Law Society of NSW, Submission 9 (27 June 2025); NSW 
Bar Association, Submission 15 (30 June 2025); The Aboriginal Legal Service (NSW/ACT), Submission 22 (2 July 
2025). 
203 Legal Aid NSW, Submission 2 (27 June 2025); The Law Society of NSW, Submission 9 (27 June 2025). 
204 Legal Aid NSW, Submission 2 (27 June 2025). 
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3.5.2 Consideration of doli incapax by those engaged in the criminal Justice 
system 

3.5.2.1 Doli incapax is often considered at a late stage 
Several stakeholders raised concerns about delayed consideration or application of doli incapax by 
criminal justice system participants, as this can unnecessarily expose children to harmful criminal 
justice system contact.205 Views in submissions included: 

• Doli incapax may not be considered at the point of charge and is often not considered until closer 
to the hearing.206 The impact of these circumstances is often most acute when a decision is 
made, at a relatively late stage, to adduce no evidence at all, leading to the inevitable dismissal 
of the charge(s). In those cases, children may spend months on bail or in custody before the issue 
is addressed, particularly in regional areas with delayed hearing dates.207 

• Police may use charging, remand or bail conditions as behaviour management tools, prioritising 
community safety over consideration of doli incapax.208  

• Lengthy periods on bail increase the likelihood of breaching bail conditions and accruing further 
charges.209 Bail conditions are often imposed on children without the support to achieve 
compliance, as Youth Justice NSW support is usually unavailable for 10–13 year olds.210  

• Matters are often withdrawn either at or shortly before the hearing due to insufficient evidence 
to rebut doli incapax.211  

An alternative view was that while it may be argued that police should collect all necessary 
evidence prior to charging: 

• some behaviour is so serious that immediate intervention is needed, and  

• investigators require significant time to explore and gather evidence to rebut doli incapax.212  

We were also informed in consultations that police already consider doli incapax when deciding 
whether to charge a child, using their judgment based on the circumstances. If the evidence points 
to a child clearly lacking the necessary knowledge of the wrongfulness of their actions, no charge is 
brought.  

 
205 Legal Aid NSW, Submission 2 (27 June 2025); Just Reinvest NSW, Submission 4 (27 June 2025); The Law 
Society of NSW, Submission 9 (27 June 2025); The Shopfront Youth Legal Centre, Submission 10 (27 June 
2025); The Public Defenders, Submission 8 (27 June 2025); The Aboriginal Legal Service (NSW/ACT), 
Submission 22 (2 July 2025). 
206 The Aboriginal Legal Service (NSW/ACT), Submission 22 (2 July 2025). 
207 The Law Society of NSW, Submission 9 (27 June 2025); The Aboriginal Legal Service (NSW/ACT), 
Submission 22 (2 July 2025). 
208 The Law Society of NSW, Submission 9 (27 June 2025). 
209 Legal Aid NSW, Submission 2 (27 June 2025). 
210 The Shopfront Youth Legal Centre, Submission 10 (27 June 2025). 
211 Legal Aid NSW, Submission 2 (27 June 2025); NSW Police Force, Submission 5 (27 June 2025); The Aboriginal 
Legal Service (NSW/ACT), Submission 22 (2 July 2025). 
212 NSW Police Force, Submission 5 (27 June 2025). 
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3.5.2.2 Understanding and application of doli incapax is inconsistent 
A number of stakeholders raised concerns about inconsistent understanding or application of doli 
incapax by criminal justice system decision-makers.213 Views in submissions included: 

• There is inconsistent understanding among police of the doli incapax presumption, and the 
evidence required to rebut it.214  

• While some police briefs are thorough and include a range of evidence aimed at rebutting doli 
incapax, others do not.215  

• Some investigating officers may not seek evidence to rebut doli incapax,216 or may only seek 
relevant evidence once directed by police prosecutors.217 

• The presumption is applied inconsistently by courts.218  

We consider that at least some of these issues can be addressed by our recommendations. We are 
not in a position to make any assessment of whether the presumption is applied inconsistently by 
the courts. That is for the simple reason that the issue arises principally in the Children’s Court and 
there is sparse publication of the Court’s judgments. We should say, however, that our 
considerations of those judgments which are available, and our discussions with judicial officers in 
the Children’s Court, are not supportive of the conclusions that application of the principle is 
inconsistent. Further, BOCSAR research found that: 

• the small differences in court outcomes between specialist Children’s Court magistrates and 
generalist magistrates largely disappeared after the RP decision, and 

• the similarity in court outcome trends across NSW also implies a lack of regional differences in 
how the Children’s Court applies doli incapax.219 

3.5.3 Training and guidance for criminal justice system participants 
A number of stakeholders considered that improved training and guidance about the operation of 
the presumption of doli incapax would: 

• result in the wider availability of evidence relied upon to rebut the presumption 

• enhance the probative value of such evidence 

• promote consistency in decision-making, and  

• assist in ensuring that appropriate cases proceed to hearing.220  

Submissions suggested improved training and guidance on matters such as: 

 
213 NSW Advocate for Children and Young People, Submission 7 (27 June 2025); The Law Society of NSW, 
Submission 9 (27 June 2025); The Shopfront Youth Legal Centre, Submission 10 (27 June 2025); SNAICC, 
Submission 16 (1 July 2025); Aboriginal Culture in Practice, Child Protection and Permanency, Department of 
Communities and Justice, Submission 20 (2 July 2025).  
214 Legal Aid NSW, Submission 2 (27 June 2025); The Shopfront Youth Legal Centre, Submission 10 (27 June 
2025); Youth Justice NSW, Department of Communities and Justice, Submission 12 (29 June 2025). 
215 The Shopfront Youth Legal Centre, Submission 10 (27 June 2025). 
216 The Law Society of NSW, Submission 9 (27 June 2025). 
217 Legal Aid NSW, Submission 2 (27 June 2025). 
218 NSW Advocate for Children and Young People, Submission 7 (27 June 2025); SNAICC, Submission 16 (1 July 
2025); Office of the Senior Practitioner, Child Protection and Permanency, Submission 19 (2 July 2025). 
219 Jonathan Gu, Did a High Court decision on doli incapax shift court outcomes for 10-13 year olds? (Crime and 
Justice Bulletin No 268, NSW Bureau of Crime Statistics and Research, May 2025) 20. 
220 Legal Aid NSW, Submission 2 (27 June 2025); NSW Advocate for Children and Young People, Submission 7 
(27 June 2025); The Shopfront Youth Legal Centre, Submission 10 (27 June 2025); Youth Justice NSW, 
Department of Communities and Justice, Submission 12 (29 June 2025). 
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• the nature of the presumption and the evidence required to rebut it,221 including the principles in 
RP222 

• alternative ways to proceed where there is insufficient evidence to address the presumption223 

• relevant rules governing the admissibility of evidence,224 and  

• the cognitive development of children and trauma-informed practice.225 

Conversely, the NSW Police Force considered that while training may clarify the complexities of the 
doli incapax doctrine, it cannot overcome issues posed by the high evidentiary threshold confirmed 
in RP.226  

In our view, to speak of a ‘high evidentiary threshold’ may be apt to confuse. The requirement is that 
the prosecution rebut the presumption beyond reasonable doubt. That standard of proof is, of 
course, no greater or no less than that which applies in criminal proceedings generally.  

3.6 Our recommended approach 
Stakeholder feedback highlighted a number of issues with the current operation of doli incapax in 
NSW, including consideration of the presumption at late stages of the justice process and 
inconsistent understanding or application among criminal justice system participants. As indicated 
by stakeholders, the consequences can include: 

• unnecessary exposure of children to criminal justice system processes, which can have 
significant detrimental effects 

• reliance on evidence to rebut doli incapax that is indirect, ambiguous or damaging to the child’s 
relationships with support figures. 

Further, one submission raised, in the context of the BOCSAR analysis (discussed above), that the 
decrease in convictions and the increase in withdrawn charges following RP reflects a disconnection 
between decision-making by investigating officers and the evidentiary requirements needed to 
rebut doli incapax.227 By contrast, decision-making by prosecutors and the courts suggests closer 
alignment with the standards articulated in RP.  

We consider that enhanced training and guidance for police, including for police prosecutors, are 
essential to addressing issues with the operation of doli incapax. Training for police should be 
prioritised, given their role as the first point of contact in the criminal justice system and the 
significant influence their decisions have on outcomes for children.  

That training could focus upon updating standard operating procedures or other police training 
materials. For example, the Queensland Police Service Operating Procedures Manual covers the 

 
221 Legal Aid NSW, Submission 2 (27 June 2025); Youth Justice NSW, Department of Communities and Justice, 
Submission 12 (29 June 2025); The Aboriginal Legal Service (NSW/ACT), Submission 22 (2 July 2025). 
222 The Public Defenders, Submission 8 (27 June 2025). 
223 Legal Aid NSW, Submission 2 (27 June 2025). 
224 The Aboriginal Legal Service (NSW/ACT), Submission 22 (2 July 2025). 
225 Legal Aid NSW, Submission 2 (27 June 2025); NSW Advocate for Children and Young People, Submission 7 
(27 June 2025); Office of the Senior Practitioner, Child Protection and Permanency, Department of 
Communities’ and Justice, Submission 19 (2 July 2025); Aboriginal Culture in Practice, Child Protection and 
Permanency, Department of Communities’ and Justice, Submission 20 (2 July 2025); Children’s Court of NSW, 
Submission 24 (2 July 2025). 
226 NSW Police Force, Submission 5 (27 June 2025). 
227 NSW Bar Association, Submission 15 (30 June 2025). 
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presumption of doli incapax and the need to investigate and gather evidence on this issue, 
regardless of whether an admission is made.228  

Training could also cover matters such as the legal meaning and purpose of doli incapax, the onus 
and standard of proof, and the types of evidence required to rebut the presumption. This additional 
guidance may improve consistency of understanding and application of the presumption among 
police, and could be provided by an experienced legal professional. 

Recommendation 1 is for additional training and operational guidance for police to address several 
key matters concerning the operation of the doli incapax presumption, including:  

• The nature of the presumption and the evidentiary requirements for rebutting it 
(Recommendation 1(a)): This is to complement our recommendations for legislative provisions to 
make the common law position clearer (see Chapter 4). 

• The need to consider the presumption at the point of charge and in the preparation of the brief 
of evidence (Recommendation 1(b)): Targeted training on this issue may help to ensure that 
children are not unnecessarily exposed to the criminal justice system in circumstances where 
they are unlikely to be found criminally responsible (see further below). It may also assist to 
prompt police to explore alternative responses in cases where the evidence is insufficient to 
rebut the presumption of doli incapax (for example, referral to programs that are not dependent 
on criminal responsibility, such as Youth on Track,229 or referral to the alternative intervention 
pathway recommended in Chapter 6). 

• Potential evidentiary issues (Recommendation 1(c)), including the admissibility requirements and 
probative value of commonly relied-upon evidence (such as school and health records) and the 
risks of harm to the child from seeking evidence from their support figures. This may help to 
ensure evidence gathering processes are both legally sound and trauma-informed. 

In making Recommendation 1(b), we consider there is strong justification for police to receive 
additional training about the need to consider the issue of doli incapax at the charging stage. We 
note that although, on one view, BOCSAR research indicates that while the decision in RP may have 
made it harder to prosecute 10–13 year olds, this has not translated into fewer proceedings being 
commenced against persons in that age group, notwithstanding the likelihood that many of those 
charged may have their charges withdrawn by police prosecutors.230  

We note that police have specifically adopted, and comply with, the ODPP Prosecution Guidelines. 
Those Guidelines include a requirement that in deciding whether to prosecute a person for an 
offence, police must determine whether the admissible evidence available is capable of establishing 
each element of the offence (the prima facie case test), whether there are reasonable prospects of 
conviction, and whether discretionary factors nevertheless dictate that the matter should not 
proceed in the public interest.231   

It is not the intended (or in our view, the likely) outcome that early consideration of the issue of doli 
incapax would result in the criminal process being delayed, or require legal advice to be sought and 
obtained in each and every case in which a charge is being considered. In our view, considering doli 
incapax at the point of charge is a logical extension of the police’s existing obligation — under the 
ODPP Prosecution Guidelines — to consider whether there is admissible evidence capable of 
establishing each element of the offence.  

 
228 Queensland Police Service, Operational Procedures Manual (OPM Issue 105.2, Public Edition, 16 June 2025) 
[5.2.4]. 
229 Outlined in Chapter 5. 
230 Jonathan Gu, Did a High Court decision on doli incapax shift court outcomes for 10-13 year olds? (Crime and 
Justice Bulletin No 268, NSW Bureau of Crime Statistics and Research, May 2025) 21. 
231 NSW Police Force, Prosecution Policy (2021) [3.1]. 
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We also acknowledge that police require sufficient time to investigate serious offences and present 
a complete brief.232 Recommendation 1(b) is not intended to, and in practice will not, prevent police 
from obtaining further evidence about a child's criminal responsibility once proceedings have 
commenced. Rather, it aims to ensure consideration of doli incapax is a central consideration from 
the very beginning of criminal proceedings and thereafter.  

Recommendation 1(b) also responds to stakeholder feedback that, notwithstanding the application 
of the doli incapax presumption, the charging process may at times be used as a temporary circuit 
breaker or de-escalation tool where there are community safety concerns or alternative options are 
limited. While we understand why police may take this approach, we consider it both inappropriate 
and lacking utility. Any relief it may provide is likely to be short-term, and outweighed by the 
significant, harmful and long-term consequences of exposing children aged 10–13 years to justice 
system responses, particularly in cases where they are unlikely to be found criminally responsible. 
Moreover, such an approach may increase the likelihood of the child becoming entrenched in the 
justice system, thereby heightening the risk of future offending and undermining community safety.  

We recognise that additional training for police about the need to consider doli incapax at the point 
of charge may lead to fewer charges being laid against 10–13 year olds. The community must have 
confidence that that alternative and effective responses are available to police. Our 
recommendations to improve access by 10–13 year olds to diversion under the YOA (see Chapter 5) 
and to introduce new therapeutic intervention measures for this cohort (see Chapter 6) are intended 
to support this.  

That said, we also acknowledge that even if, ultimately, alternatives are available, there will still be 
cases in which they are not suitable or appropriate. In such cases, the doli incapax presumption and 
the test for rebutting it must be properly addressed. The implementation of additional police 
training is also intended to assist in such circumstances.  

Recommendation 1: Additional police training and guidance on doli incapax  

There should be additional training and operational guidance for police in respect of the operation 
of the presumption of doli incapax, including in relation to:  

(a) the nature of the presumption and the evidentiary requirements for rebutting the presumption 

(b) the need to consider the presumption, both at the point of charge and in the course of the 
preparation of the brief of evidence, and 

(c) potential evidentiary issues that may be encountered both before and at the time of any 
hearing. 

  

 
232 NSW Police Force, Submission 5 (27 June 2025). 
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4 Legislating the presumption of doli 
incapax 

At a glance 

While there was some divergence among stakeholders about how to legislate doli incapax in NSW, 
the overwhelming majority supported retaining the current common law standard, as articulated 
in RP v The Queen (2016) 259 CLR 641 (RP). Our recommendation is consistent with that support.  

We accept that the common law sets a high threshold. However, it reflects an approach which 
provides safeguards against inappropriate findings of criminal responsibility where a child lacks 
the requisite knowledge, which aligns with criminal law principles regarding mens rea, and which 
recognises the vulnerability of children aged 10–13 years and the serious impact of criminal 
convictions on this cohort. 

In addition, we support including statutory guidance in respect of those factors which can be 
taken into account in determining whether the presumption has been rebutted. This is intended to 
assist courts, police and legal practitioners in applying the test, and at least limit the lack of 
understanding which presently exists. 

4.1 Introduction 
Our Terms of Reference centre on the task of reviewing and reporting on the operation of, and 
legislative options for, the presumption of doli incapax in NSW. We are specifically required to 
recommend a framework to enable the legislative enactment of the presumption.  

In this Chapter, we consider the form that such legislation could take, noting different approaches 
across Australian jurisdictions, and stakeholder views about the preferred approach. We also 
consider legislative proposals relating to early consideration of doli incapax, noting that the Terms of 
Reference require consideration of any improvements in relation to the process by which the 
presumption is dealt with in criminal proceedings (for example, if it should be considered earlier in 
proceedings or dealt with in a separate hearing). 

4.2 Different approaches to legislating doli incapax 
Across all Australian jurisdictions, the presumption of doli incapax applies to children over the 
minimum age of criminal responsibility233 and under 14 years.  

The Commonwealth and most states and territories234 have legislated the presumption. In NSW and 
South Australia (SA), the presumption applies in accordance with the common law.  

 
233 The minimum age of criminal responsibility is 10 years in all Australian jurisdictions, except Victoria, which 
will raise the age to 12 years via legislation to commence later this year, and the ACT, which raised the general 
age to 14 years from 1 July 2025 (with the exception that some serious offences still apply to 12–13 year olds): 
see Chapter 1. 
234 Queensland, Tasmania, Western Australia, the Australian Capital Territory, the Northern Territory and 
Victoria. Note the Youth Justice Act 2024 (Vic) pt 1.2 ch 1 is to commence on a start date fixed by proclamation 
or, if a date is not so fixed, on 30 September 2025: at s 2. 
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4.2.1 Elements of the test across Australia jurisdictions 
Some literature points to four distinct approaches to the test to rebut doli incapax across Australian 
jurisdictions:235 

• actual knowledge that the offending conduct was seriously wrong (applying in NSW, SA and 
Victoria)236 

• actual knowledge that the offending conduct was wrong (applying in the Australian Capital 
Territory, Northern Territory, and Commonwealth)237 

• capacity to know that the offending conduct should not occur (applying in Queensland and 
Tasmania)238 

• capacity to know that the offending conduct was seriously wrong (applying in Western Australia 
(WA)).239 

However, many aspects of the test for rebutting doli incapax, outlined in RP,240 are consistently 
applied across a number of jurisdictions. For example, despite the language variants of ‘wrong’,241 
‘seriously wrong’242 or ‘ought not to [be done]’,243 in effect they mean the same thing, namely that 
the child understood the act as seriously wrong in a moral sense,244 as articulated in RP.  

Other principles from RP that apply across jurisdictions include: 

• The prosecution is required to rebut the presumption (the onus of proof) beyond reasonable 
doubt (the standard of proof).245 

• Evidence of the offending conduct is not, by itself, sufficient to rebut the presumption.246  

The key point of difference between jurisdictions is the knowledge requirement: certain jurisdictions 
require that the child has a ‘capacity to know’ that the act was wrong, rather than ‘actual knowledge’ 
of this.  

 
235 See generally Dominique Moritz and Mac Tuomi, ‘Four thresholds of doli incapax in Australia: Inconsistency 
or uniformity for children’s criminal responsibility?’ (2022) 48(1) Alternative Law Journal 25.  
236 Note that Victoria has legislated the common law presumption via Youth Justice Act 2024 (Vic) s 11 
(uncommenced).  
237 Criminal Code 2002 (ACT) s 25; Criminal Code Act 1983 (NT) ss 38A, 43AQ; Criminal Code (Cth) s 7.2. 
238 Criminal Code (Qld) s 29; Criminal Code (Tas) s 18. 
239 The Criminal Code (WA) s 29, as interpreted by the WA Court of Appeal in Rye v The State of Western 
Australia [2021] WASCA 43. 
240 RP v The Queen (2016) 259 CLR 641, [8]–[9].  
241 Criminal Code 2002 (ACT) s 25; Criminal Code Act 1983 (NT) ss 38A, 43AQ; Criminal Code (Cth) s 7.2. 
242 The Criminal Code (WA) s 29, as interpreted by the WA Court of Appeal in Rye v The State of Western 
Australia [2021] WASCA 43. 
243 Criminal Code (Tas) s 18. 
244 LT v Police [2024] SASC 105, [15]; DPP v PM [2023] VSC 560, [10], [68], [80]-[82]; UD v Bishop [2021] 
ACTSCFC 1, [14]; KG v Firth (2019) 278 A Crim R 249, [26]–[27]; BDO v The Queen (2023) 277 CLR 518, [13], [16], 
[23]; Rye v The State of Western Australia [2021] WASCA 43, [50]–[51]; NR v Director of Public Prosecutions (WA) 
[2022] WASC 456, [30]. 
245 LT v Police [2024] SASC 105, [16]; DPP v PM [2023] VSC 560, [67]; UD v Bishop [2021] ACTSCFC 1, [90]; KG v 
Firth (2019) 278 A Crim R 249, [24], [27]; BDO v The Queen (2023) 277 CLR 518, [52]; Rye v The State of Western 
Australia [2021] WASCA 43, [44]; NR v Director of Public Prosecutions (WA) [2022] WASC 456, [23], [53]. 
246 LT v Police [2024] SASC 105, [15]; DPP v PM [2023] VSC 560, [68]; UD v Bishop [2021] ACTSCFC 1, [16], [27]; 
KG v Firth (2019) 278 A Crim R 249, [27]; BDO v The Queen (2023) 277 CLR 518, [14]; Rye v The State of Western 
Australia [2021] WASCA 43, [34]. 
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4.2.2 ‘Capacity to know’ requirement and BDO v The Queen 
In BDO v The Queen [2023] HCA 16 (BDO), the High Court considered the question of whether the 
Queensland test to rebut doli incapax could be equated with what was required at common law. The 
High Court clarified that: 

There is clearly a difference between what is meant by a person’s capacity to know and their knowledge. 
The former has regard to their ability to understand moral wrongness, the latter to what in fact they know 
or understand.247 

A ‘capacity to know’ test appears to be a slightly lower threshold than that formulated in RP. Proof 
of actual knowledge would satisfy a ‘capacity to know’ standard, however, the reverse cannot 
necessarily be said to be true.248 The High Court acknowledged that, while the practical difference 
between the two standards may be minimal in some cases, the legal distinction remains.249  

The High Court also considered that the observations in RP regarding evidentiary requirements may 
be relevant to the ‘capacity to know’ test. That is, the capacity of a child to know that conduct is 
morally wrong will usually depend on an inference to be drawn from evidence about their 
intellectual and moral development.250  

This suggests that similar evidence will be required to satisfy either a ‘capacity to know’ or an 
‘actual knowledge’ test. 

4.2.3 Differences in data trends 
As noted in Chapter 1, NSW Bureau of Crime Statistics and Research (BOCSAR) analysis shows that 
following the High Court’s decision in RP, NSW, Victoria and SA saw significant changes in the 
proportion of 10–13 year olds with proven outcomes, whereas Queensland and WA experienced less 
pronounced changes.  

Despite both jurisdictions having a ‘capacity to know’ test, outcomes for 10–13 year olds in WA and 
Queensland appear to vary. BOCSAR analysis shows that: 

• in 2022–23, Queensland recorded an 82% conviction rate for children aged 10–13 years, whereas 
WA had a 43% conviction rate, and  

• in the wake of RP, from 2016–17 to 2022–23, Queensland experienced a modest decline of about 
5% in the proportion of 10–13 year olds convicted of an offence, while WA saw a larger decrease 
of about 13%.251 

4.2.4 The Victorian approach to legislating doli incapax 
Among Australian jurisdictions, Victoria appears to have taken the most comprehensive approach to 
legislating the presumption of doli incapax. It also appears to be the only Australian jurisdiction 
where legislation expressly requires consideration of doli incapax from the point of charge. The 
stated purpose of its approach was to: 

• clarify the principle  

• encourage its consistent application, and  

 
247 BDO v The Queen (2023) 277 CLR 518, [15]. 
248 Ibid, [21]. 
249 Ibid, [24]. 
250 Ibid, [23]. 
251 Jonathan Gu, Did a High Court decision on doli incapax shift court outcomes for 10-13 year olds? (Crime and 
Justice Bulletin No 268, NSW Bureau of Crime Statistics and Research, May 2025) 30. 
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• require consideration of doli incapax at all stages of the criminal justice process, particularly 
when deciding to charge a child with an offence.252  

Section 11 of the Youth Justice Act 2024 (Vic) (which is to commence no later than 30 September 
2025) sets out the key principles from the ‘longstanding and foundational common law presumption 
of doli incapax in line with the High Court decision of RP v The Queen [2016] HCA 53’.253 On 
commencement, section 11 will outline: 

• The presumption of doli incapax: That it is presumed that a child who is 12 or 13 years old cannot 
commit an offence. 

• The test for rebutting the presumption:  

o That the child knew at the time of the alleged commission of the offence that their 
conduct was seriously wrong.  

o This refers to the child’s knowledge that it was seriously wrong in a moral sense to 
engage in the conduct that constitutes the physical elements of the offence. 

• The burden of proof: That to rebut the presumption the prosecution must prove the above 
beyond a reasonable doubt. 

• The nature of evidence capable of rebutting the presumption: That whether the child knew their 
conduct was seriously wrong is a question of fact, and cannot merely be inferred from the nature 
of the act itself. 

• The continuity of the common law: That common law principles regarding the criminal 
responsibility of children will continue to apply, although the legislation prevails to the extent of 
any inconsistency. 

The new legislation in Victoria includes procedural requirements for police officers when deciding 
whether to charge a child to whom the new statutory formulation of the doli incapax presumption 
applies (12–13 year olds). The intention is ‘to ensure consideration of the presumption is at the 
forefront of any potential criminal proceedings and to aid strategic assessments about the 
likelihood of rebutting the presumption’.254 

Section 12 of the Youth Justice Act 2024 (Vic) (uncommenced) provides that: 

• Before deciding to commence proceedings for an offence, police must have regard to whether it 
appears there is admissible evidence available to rebut the presumption beyond reasonable 
doubt, by demonstrating that the child knew, at the time of the alleged offence, that their 
conduct was seriously wrong.255 

• Police must consider particular matters, including any available information about the child's 
age, maturity and stage of development, or whether the child has a disability or mental illness, 
and any previous decision (by a court or any person) about whether the child could be held 
criminally responsible for any other conduct.256 

• Police must also record the reasons why it appears there is admissible evidence to rebut the new 
statutory doli incapax presumption beyond reasonable doubt, and any information, evidence or 
other matter that was considered.257  

 
252 Victoria, Parliamentary Debates, Legislative Assembly, 19 June 2024, 2307 (Anthony Carbines, Minister for 
Police, Minister for Crime Prevention, Minister for Racing); Explanatory Memorandum, Youth Justice Bill 2024 
(Vic), 35. 
253 Explanatory Memorandum, Youth Justice Bill 2024 (Vic), 35. 
254 Ibid, 37. 
255 Youth Justice Act 2024 (Vic) s 12(1) (uncommenced).  
256 Youth Justice Act 2024 (Vic) s 12(2) (uncommenced). 
257 Youth Justice Act 2024 (Vic) s 12(3) (uncommenced).  
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The new Victorian legislation also contains a prosecutorial review requirement for certain charges 
where the offence was allegedly committed by a child to whom the new statutory doli incapax 
presumption applies. It is intended to ensure that only matters that have reasonable prospects of 
conviction progress to a hearing, and matters that do not are removed from the criminal justice 
system at an early opportunity.258  

Section 13(1) (uncommenced) provides that, where the child allegedly committed an indictable 
offence, and it is being heard summarily in the Children’s Court, a prosecutor must review the 
charge. Among other things, the prosecutor must consider whether it appears, at the time of the 
review, that there is sufficient admissible evidence to rebut the doli incapax presumption beyond 
reasonable doubt.259 

This review requirement does not apply to a charge being prosecuted by the Director of Public 
Prosecutions,260 meaning that only police prosecutors will be required to fulfil the review 
requirement.261  

4.3 Stakeholder perspectives on legislating doli incapax 
Stakeholders held differing views about the preferred model for legislating doli incapax in NSW. 
There were a number of models suggested, some of which are outlined below. 

4.3.1 Legislating the current common law position 
Many stakeholders supported retaining the current common law position in NSW, as articulated by 
the High Court in RP.262 It was noted that the common law position appropriately reflects children's 
psychological and cognitive development.263 The current common law position was also viewed as 
consistent with international legal standards.264  

Several stakeholders considered legislation to be unnecessary and preferred that the principle 
remain in the common law.265 Some who advocated that position submitted that the common law, 
particularly as stated in RP, is clear, well-established and already provides sufficient and 
appropriate guidance.266  

 
258 Explanatory Memorandum, Youth Justice Bill 2024 (Vic), 38–39. 
259 Youth Justice Act 2024 (Vic) s 13(3) (uncommenced).  
260 Youth Justice Act 2024 (Vic) s 13(2) (uncommenced). 
261 Explanatory Memorandum, Youth Justice Bill 2024 (Vic), 39. 
262 Legal Aid NSW, Submission 2 (27 June 2025); NSW Advocate for Children and Young People, Submission 7 
(27 June 2025); The Public Defenders, Submission 8 (27 June 2025); The Law Society of NSW, Submission 9 (27 
June 2025); The Shopfront Youth Legal Centre, Submission 10 (27 June 2025); Australian Lawyers for Human 
Rights, Submission 11 (27 June 2025); NSW Bar Association, Submission 15 (30 June 2025); Aboriginal Affairs 
NSW, Premier’s Department, Submission 18 (2 July 2025); The Aboriginal Legal Service (NSW/ACT), Submission 
22 (2 July 2025). 
263 Legal Aid NSW, Submission 2 (27 June 2025).  
264 Law Council of Australia, Submission 17 (1 July 2025); NSW Health, Submission 27 (7 July 2025). 
265 Legal Aid NSW, Submission 2 (27 June 2025); Just Reinvest NSW, Submission 4 (27 June 2025); The Public 
Defenders, Submission 8 (27 June 2025); The Law Society of NSW, Submission 9 (27 June 2025); The Shopfront 
Youth Legal Centre, Submission 10 (27 June 2025); NSW Council for Civil Liberties, Submission 13 (30 June 
2025); Intellectual Disability Rights Service, Submission 14 (30 June 2025); NSW Bar Association, Submission 15 
(30 June 2025). 
266 Legal Aid NSW, Submission 2 (27 June 2025); The Public Defenders, Submission 8 (27 June 2025); The Law 
Society of NSW, Submission 9 (27 June 2025); The Shopfront Youth Legal Centre, Submission 10 (27 June 
2025). 
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In the event that the enactment of legislation was pursued, there was broad stakeholder support for 
the adoption of an approach which aligned, and was consistent, with the common law approach,267 
or which adopted the Victorian model.268 The Victorian model was viewed as providing greater 
clarity, while maintaining the protective intent of the common law.269  

4.3.2 Adopting a ‘capacity to know’ test 
The NSW Police Force and the Police Association of NSW strongly supported departing from the 
current common law position and adopting the Queensland ‘capacity to know’ test, as discussed in 
BDO.270 The NSW Police Force considered that: 

• A ‘capacity to know’ test would lower the threshold for criminal responsibility, clearly 
differentiate from the approach in RP, and result in more appropriate findings of guilt. 

• This would ease the current evidentiary burden imposed by RP, by not requiring proof of what 
the child was thinking at a specific point in time. 

• By increasing the likelihood of conviction, this approach could incentivise diversion under the 
Young Offenders Act 1997 (YOA) or enable better access to court-ordered supports. This would, in 
turn, reduce recidivism and protect the community.271  

However, many other stakeholders opposed adopting a ‘capacity to know’ standard, both in 
submissions272 and during our consultations. Specific views in submissions included: 

• Adopting the test which is operative in Queensland would be a significant or radical departure 
from the common law doctrine of doli incapax.273  

• Such a test does not provide for an individualised assessment of the specific child’s 
understanding at the time of the alleged offence.274  

• Criminal responsibility should not attach to children who ‘should have known better’, but in fact 
did not understand the moral wrongfulness of their actions.275  

• A ‘capacity to know’ standard provides insufficient protection for children.276  

 
267 NSW Advocate for Children and Young People, Submission 7 (27 June 2025); The Law Society of NSW, 
Submission 9 (27 June 2025); Australian Lawyers for Human Rights, Submission 11 (27 June 2025); NSW Bar 
Association, Submission 15 (30 June 2025); SNAICC, Submission 16 (1 July 2025); Office of the Deputy 
Secretary, Child Protection and Permanency, Department of Communities and Justice, Submission 19 (2 July 
2025); AbSec, Submission 25 (4 July 2025). 
268 Legal Aid NSW, Submission 2 (27 June 2025); Law Council of Australia, Submission 17 (1 July 2025); The 
Aboriginal Legal Service (NSW/ACT), Submission 22 (2 July 2025). 
269 Legal Aid NSW, Submission 2 (27 June 2025); Law Council of Australia, Submission 17 (1 July 2025). 
270 NSW Police Force, Submission 5 (27 June 2025); Police Association of NSW, Submission 1 (27 June 2025). 
271 NSW Police Force, Submission 5 (27 June 2025). 
272 The Shopfront Youth Legal Centre, Submission 10 (27 June 2025); The Aboriginal Legal Service (NSW/ACT), 
Submission 22 (2 July 2025); Law Council of Australia, Submission 17 (1 July 2025); NSW Bar Association, 
Submission 15 (30 June 2025); SNAICC, Submission 16 (1 July 2025).  
273 The Aboriginal Legal Service (NSW/ACT), Submission 22 (2 July 2025); The Public Defenders, Submission 8 
(27 June 2025). 
274 The Aboriginal Legal Service (NSW/ACT), Submission 22 (2 July 2025). 
275 The Public Defenders, Submission 8 (27 June 2025). 
276 NSW Bar Association, Submission 15 (30 June 2025); Law Council of Australia, Submission 17 (1 July 2025). 
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• Departing from the common law may have undue impacts on Aboriginal and Torres Strait 
Islander children and vulnerable children, including those with developmental delays, cognitive 
impairment or complex needs.277  

4.3.3 Clarifying the relevant considerations for rebutting doli incapax 
The Office of the Director of Public Prosecutions (ODPP) submitted that any legislation should 
address current prosecutorial challenges and clarify the principles for which RP stands as authority. 
Concerns were raised that, on occasions, courts and defence practitioners may rely on RP to exclude 
the circumstances of the offending as a relevant consideration for rebutting the presumption. The 
ODPP considers this approach to be incorrect.278  

As we have previously noted, the plurality in RP concluded that the presumption cannot be rebutted 
merely as an inference from the doing of the act(s) no matter how obviously wrong the act(s) may 
be.279 The ODPP contends that this does not mean the circumstances of the offending are irrelevant, 
but rather that the basic facts alone are insufficient to rebut the presumption.280 That interpretation 
accords with our view, for the reasons we have already expressed in Chapter 3. 

4.3.4 Legislative requirements to consider doli incapax at early stages 
As noted in Chapter 3, a strong concern among stakeholders in our Review was what was 
considered to be the delayed consideration of doli incapax in the criminal justice process. Early 
consideration of doli incapax was viewed as a key safeguard to prevent unnecessary criminalisation, 
and to protect vulnerable children from the harms of prolonged contact with the criminal justice 
system. 

Many submissions supported legislative requirements for consideration of doli incapax at early or 
multiple stages of the criminal justice process, similar to the new Victorian legislation.281 
Submissions considered that such requirements would help to avoid: 

• extended bail and remand periods282 

• charges being withdrawn or dismissed late in proceedings, which wastes resources,283 and 

• children being unnecessarily drawn into the criminal justice system when diversion or support 
would be more appropriate.284 

The NSW Police Force opposed legislation requiring consideration of the doli incapax presumption 
before commencing or continuing with a prosecution. They consider it would require police to seek 
legal advice about the sufficiency of evidence before laying any charges, and place a considerable 
burden on prosecutors to make early assessments, without sufficient information to do so (for 

 
277 Law Council of Australia, Submission 17 (1 July 2025); Aboriginal Affairs NSW, Premier’s Department, 
Submission 18 (2 July 2025); The Aboriginal Legal Service (NSW/ACT), Submission 22 (2 July 2025). 
278 Office of the Director of Public Prosecutions, Submission 28 (11 July 2025). 
279 RP v The Queen (2016) 259 CLR 641, [9]. 
280 Office of the Director of Public Prosecutions, Submission 28 (11 July 2025). 
281 Legal Aid NSW, Submission 2 (27 June 2025); NSW Advocate for Children and Young People, Submission 7 
(27 June 2025); The Public Defenders, Submission 8 (27 June 2025); The Shopfront Youth Legal Centre, 
Submission 10 (27 June 2025); Australian Lawyers for Human Rights, Submission 11 (27 June 2025); NSW Bar 
Association, Submission 15 (30 June 2025); Law Council of Australia, Submission 17 (1 July 2025); Office of the 
Senior Practitioner, Child Protection and Permanency, Department of Communities and Justice, Submission 19 
(2 July 2025) The Aboriginal Legal Service (NSW/ACT), Submission 22 (2 July 2025); AbSec, Submission 25 (4 
July 2025). 
282 Legal Aid NSW, Submission 2 (27 June 2025). 
283 The Public Defenders, Submission 8 (27 June 2025). 
284 Office of the Senior Practitioner, Child Protection and Permanency, Department of Communities and 
Justice, Submission 19 (2 July 2025). 
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example, where a brief of evidence is not yet available). This may increase the already high rate of 
matters being withdrawn.285  

The ODPP does not support introducing legislation mandating consideration of the doli incapax 
presumption at particular stages of the prosecution process, noting this is already addressed in its 
Prosecution Guidelines.286 Prosecutors are required to assess the decision to prosecute throughout 
proceedings,287 including consideration of doli incapax where relevant.  

Particular attention is given to issue of doli incapax at the early stages of charge certification (in 
committal proceedings) and service of the brief (in summary prosecutions). Any change in 
circumstances bearing on the issue (including receipt of further evidence) will require the 
prosecution to review whether to continue the prosecution.288  

4.3.5 Legislative arrangements for preliminary doli incapax and/or capacity 
hearings 

The Children’s Court proposed a legislative model that includes the following features: 

• The Court receives evidence about the child’s capacity prior to the substantive offence 
proceedings and determines — on the balance of probabilities — whether the child meets 
fitness-to-be-tried standards and whether they are doli incapax.289 Under the fitness test, a 
person is considered unfit to be tried if, because of their mental health or cognitive impairment, 
they are unable to do things such as understand the offence, exercise their right to challenge 
jurors, or follow and understand the court process.290 

• If the doli incapax presumption is rebutted, the Court proceeds to consider whether the elements 
of the charged offence are proven.291  

• If the Court determines the doli incapax presumption is not rebutted, but the child poses a 
significant risk to themselves or others, the Court has the power to refer the child to therapeutic, 
educational, child protection, or cultural services.292  

The Children’s Court also suggested that legislation could also provide guidance for when a court 
may presume a child has sufficient understanding that certain conduct is seriously wrong, based on 
a prior finding of such understanding in a similar matter — unless there has been a significant 
change in circumstances that could affect that assessment.293 

The Public Defenders supported introducing a legislative basis for optional preliminary hearings 
focused solely on the question of doli incapax, applicable in both summary and indictable matters.294 
Preliminary doli incapax hearings are currently conducted on an informal basis in the Children’s 
Court (see further Chapter 3). The Public Defenders considered that the benefits of their proposal 
include: 

• earlier and quicker resolution of the doli incapax issue, potentially avoiding the need for 
witnesses having to give evidence at trial, and 

 
285 NSW Police Force, Submission 5 (27 June 2025). 
286 Office of the Director of Public Prosecutions, Submission 28 (11 July 2025).  
287 Office of the Director of Public Prosecutions, Prosecution Guidelines (March 2021) [1.7]. 
288 Office of the Director of Public Prosecutions, Submission 28 (11 July 2025). 
289 Children’s Court of NSW, Submission 24 (7 July 2025). 
290 Mental Health and Cognitive Impairment Forensic Provisions Act 2020 (NSW) s 36. Procedures for fitness to 
be tried apply only in proceedings before the Supreme Court and District Court: at s 27.  
291 Children’s Court of NSW, Submission 24 (7 July 2025). 
292 Children’s Court of NSW, Submission 24 (7 July 2025). 
293 Children’s Court of NSW, Submission 24 (7 July 2025). 
294 The Public Defenders, Submission 8 (27 June 2025). 
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• allowing hearings based on agreed facts solely for the purpose of assessing doli incapax, even if 
other aspects of the case are in dispute.295 

4.3.6 Mandatory requirements for expert assessments 
A number of stakeholders highlighted the need to improve the quality and availability of expert 
reports in doli incapax matters.296 Some stakeholders specifically supported the availability of court-
ordered expert assessments.297 Suggestions from stakeholders included: 

• Tasking a public health service to provide psychiatric assessment reports — with the dual 
purposes of improving the evidence available to the court and facilitating referrals to 
appropriate health services.298  

• Granting courts the power to order expert assessments on doli incapax, similar to existing 
powers under the Mental Health and Cognitive Impairment Forensic Provisions Act 2020 (MHCIFP 
Act) to order fitness assessments in indictable proceedings.299  

Other stakeholders opposed court-mandated expert assessments due to concerns about:  

• abrogating the child’s right to silence,300 and  

• the risk of causing further harm to the child, as obtaining a report in these circumstances lacks a 
therapeutic purpose and does not align with trauma-informed practice.301 

4.3.7 Mandatory requirements to consider cultural factors 
Stakeholders highlighted that consideration of doli incapax often overlooks cultural context, 
particularly for Aboriginal children.302 Some submissions recommended: 

• requirements to include Aboriginal elders and other cultural authority figures in decisions about 
doli incapax,303 and 

• mandated cultural assessments for Aboriginal and Torres Strait Islander children.304 

4.4 Our recommended approach  
As noted above, our Review is required to recommend a framework for enacting the presumption of 
doli incapax in NSW legislation. We support legislating the doli incapax presumption and the test for 
rebutting it (Recommendation 2). This may improve consistency of application, provide greater legal 

 
295 The Public Defenders, Submission 8 (27 June 2025). 
296 Advocate for Children and Young People, Submission 7 (27 June 2025); Youth Justice NSW, Submission 12 
(29 June 2025); Office of the Senior Practitioner, Child Protection and Permanency, Department of 
Communities and Justice, Submission 19 (2 July 2025); NSW Bar Association, Submission 15 (30 June 2025). 
297 Children’s Court of NSW, Submission 24 (2 July 2025); NSW Health, Submission 27 (7 July 2025); Office of 
the Director of Public Prosecutions, Submission 28 (11 July 2025). 
298 NSW Health, Submission 27 (7 July 2025). 
299 Office of the Director of Public Prosecutions, Submission 28 (11 July 2025). 
300 The Law Society of NSW, Submission 9 (27 June 2025); The Shopfront Youth Legal Centre, Submission 10 
(27 June 2025). 
301 The Aboriginal Legal Service (NSW/ACT), Submission 22 (2 July 2025). 
302 Aboriginal Affairs NSW, Premier’s Department, Submission 18 (2 July 2025); SNAICC, Submission 16 (1 July 
2025); Aboriginal Culture in Practice, Child Protection and Permanency, Department of Communities’ and 
Justice, Submission 20 (2 July 2025); The Aboriginal Legal Service (NSW/ACT), Submission 22 (2 July 2025). 
303 SNAICC, Submission 16 (1 July 2025). 
304 Australian Lawyers for Human Rights, Submission 11 (27 June 2025). 
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certainty, and better fulfil the presumption’s protective purpose, provided legislative reform is 
supported by appropriate training and guidance, as recommended in Chapter 3. 

In this section, we outline the elements that, in our view, such legislation should and should not 
include.  

4.4.1 Legislation should reflect the current common law position and 
specify relevant considerations for rebutting doli incapax 

Having taken into account stakeholder feedback, we recommend that NSW legislation should 
reflect, and be consistent with, the current common law position as expressed in RP 
(Recommendation 2(1)–(2)).  

We acknowledge the differing views of stakeholders regarding the requirement, within the terms of 
any test, of the element of knowledge. Generally speaking, those views fall into one of two 
categories, namely:  

• that the requirement expressed in RP, which requires actual knowledge, should be retained, or  

• that the requirement adopted in Queensland and Western Australia, which requires proof of a 
‘capacity to know’, is more appropriate. 

We recommend that in terms of any mental element bearing upon the presumption, any NSW 
legislation should adopt the common law position (as expressed in RP) requiring proof of actual 
knowledge, at the time of the act, that the child knew it was seriously, morally wrong 
(Recommendation 2(2)). We accept that this is a high threshold. However, in our view, it is 
appropriate for a number of reasons.  

Amongst other things, it provides a safeguard against the possibility of what are arguably 
inappropriate findings of criminal responsibility when a child lacks the ability to form criminal intent. 
It is also entirely consistent with the common law regarding the mens rea element of any criminal 
offence. Finally, it recognises the considerable vulnerability of children aged 10–13 years, and the 
significant impact upon such children of a criminal conviction. For all of these reasons, we do not 
consider that any departure from the common law test is justified or necessary. 

In reaching that conclusion, we acknowledge the views of some stakeholders that a ‘capacity to 
know’ test would alleviate the burden on the prosecution as it would not require proof of what the 
child was actually thinking at the time of the act.305 However, in our view, that does not justify a 
departure from the common law. As we pointed out in Chapter 3, the very nature of the mental 
element of any alleged criminal offence is such that proving it is likely to be challenging.  

The fact that this is so does not, in our view, justify a change in the law which applies a ‘capacity to 
know’ test specifically applicable to children in cases where the presumption is engaged. On the 
contrary, if such a change were implemented, it would bring about a circumstance which might be 
regarded as being somewhat inconsistent with the criminal law generally, and which would have the 
effect of creating a separate category of proof. Whilst we acknowledge the challenges faced, 
particularly by police prosecutors, in rebutting the presumption, we consider that those challenges 
are better addressed by improved training (Recommendation 1, discussed in Chapter 3), and 
statutory clarification regarding the matters which might be taken into account by a court in 
determining whether the presumption has been rebutted (Recommendation 2(3)), discussed further 
below). 

Quite apart from these considerations, we have some doubt as to whether a ‘capacity to know’ test 
of the kind which applies Queensland would in fact be easier to satisfy. In that regard, we simply 
note that the High Court in BDO recognised that: 

 
305 NSW Police Force, Submission 5 (27 June 2025). 
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• The evidence must establish the accused’s capacity to understand what they were doing at the 
time of the relevant act.306  

• What will be sufficient to rebut doli incapax beyond reasonable doubt will vary from case to case, 
and it will depend on the nature of the allegations and the individual child.307 

We acknowledge the position that the ‘capacity to know’ test may account for the higher rate of 
proven offences for 10–13 year olds in Queensland.308 However, as reflected in BOCSAR analysis 
(outlined above), WA has a conviction rate for 10–13 year olds that is half that of Queensland, 
despite also applying a ‘capacity to know’ test for rebutting doli incapax. This may suggest that the 
legal test alone may not account for the higher conviction rate in Queensland.  

We also acknowledge the view that a ‘capacity to know’ test would increase the likelihood of 
convictions, thereby encouraging engagement by 10–13 year olds in diversionary options or 
facilitating access to court-ordered interventions.309 Such an outcome is, in our view, speculative to 
a degree.  

We generally embrace the importance of diversionary options and interventions and consider there 
is a greater likelihood of a positive change resulting from such outcomes. For this reason, we 
consider reforms to expand the availability of diversion and intervention measures310 are preferable 
to lowering the standard required to rebut doli incapax. 

Recommendation 2(3) is for NSW legislation to provide guidance to the courts in respect of those 
factors which can be taken into account in determining whether the presumption of doli incapax has 
been rebutted. The need for such reform stems, at least in part, from: 

• what appear to be misunderstandings as to the nature of the necessary evidentiary focus 

• a perceived lack of guidance in the authorities about what matters are relevant to rebutting the 
presumption,311 and  

• a suggested tendency of evidence adduced in cases in which the presumption applies to indicate 
the child’s experiences, rather than focus upon their understanding of moral wrongness.312  

The NSW Police Force specifically suggested that any legislation include a list of factors to which 
the court must have regard to when considering whether the presumption of doli incapax is 
rebutted.313 That approach, in our view, is an appropriate one. We would, however, emphasise three 
matters.  

First, it is important that whilst the court’s consideration of any prescribed factors (to the extent that 
they are applicable) should be mandatory, any such factors should be inclusive, and not exhaustive, 
of those which can be taken into account. That is simply a recognition of the fact that the facts and 
circumstances of cases will differ. What weight might be attached to any one factor will, of course, 
be a matter for the court and no single factor will be determinative. 

Secondly, and for the reasons we have previously expressed, such factors should include that 
nature and circumstances of the alleged offending (Recommendation 2(3)(b)). This addresses what 

 
306 BDO v The Queen (2023) 277 CLR 518, [45]. 
307 BDO v The Queen (2023) 277 CLR 518, [23]. 
308 NSW Police Force, Submission 5 (27 June 2025). 
309 NSW Police Force, Submission 5 (27 June 2025). 
310 Outlined in Chapters 5 and 6. 
311 NSW Police Force, Submission 5 (27 June 2025). 
312 Children’s Court of NSW, Submission 24 (2 July 2025).  
313 NSW Police Force, Submission 5 (27 June 2025). 
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appears to be some misunderstanding of one aspect of the decision in RP and is consistent with 
other authorities.314  

Thirdly, in drafting such legislation, some guidance could obviously be gained from the observations 
of the plurality in RP which we discussed in Chapter 3, and which include the following: 

• the prosecution must prove the child knew, at the time of the conduct, that their conduct was 
seriously wrong in a moral sense 

• the presumption cannot be rebutted based solely on the nature of the conduct 

• the prosecution must present specific evidence from which it can be inferred, beyond reasonable 
doubt, that the child’s development is such that they understood the moral wrongness of the 
conduct 

• rebutting the presumption directs attention to the intellectual and moral development of the 
particular child, and 

• what suffices to rebut the presumption depends on the nature of the alleged offence and the 
child.315 

Recommendation 2: Legislating the common law test for rebutting doli incapax  

There should be a new legislative framework for enacting the presumption of doli incapax in NSW 
which should:  

(1) Confirm the presumption that, unless rebutted, a child over the age of 10 and under the age of 
14 years old cannot commit an offence. 

(2) Confirm, as articulated in RP v The Queen (2016) 259 CLR 641, that the prosecution must rebut 
the presumption and prove, beyond reasonable doubt, that the child knew at the time of the 
relevant act that their conduct was seriously wrong in a moral sense.  

(3) Provide guidance for determining whether the presumption has been rebutted, by: 

(a) Providing a non-exhaustive list of statutory considerations for determining whether the 
presumption has been rebutted. 

(b) Expressly including that the circumstances surrounding the commission of the offence 
with which the child is charged shall be a relevant consideration. 

4.4.2 Legislation should include a statutory review mechanism 
Some submissions recommended that legislative reforms relating to doli incapax should include a 
mechanism for review.316 We agree, and recommend that such a review be conducted within three to 
five years after commencement of the legislation (Recommendation 3). This should allow sufficient 
time to assess the legislation’s operation.  

While some stakeholders proposed requirements to consider cultural factors in assessing doli 
incapax, we did not have sufficient information to support formal recommendations in this area. 
Nonetheless, we acknowledge these proposals and note them for the NSW Government to consider 
in any future statutory review. 

 

 
314 See, eg, BC v R [2019] NSWCCA 111, [53]; RP v The Queen (2016) 259 CLR 641, [38] (Gageler J); AL v The 
Queen [2017] NSWCCA 34, [132], [135]–[139]; BDO v The Queen (2023) 277 CLR 518, [52]. 
315 RP v The Queen (2016) 259 CLR 641, [9], [12]. 
316 Legal Aid NSW, Submission 2 (27 June 2025); Office of the Deputy Secretary, Child Protection and 
Permanency, Department of Communities and Justice, Submission 21 (2 July 2025).  
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Recommendation 3: Statutory review mechanism  

The new legislative framework for enacting doli incapax in NSW should include a requirement to 
review the operation of the legislation within 3–5 years of commencement.  

4.4.3 Legislation should not mandate early consideration of doli incapax  
There was force in the many submissions highlighting the critical importance of early consideration 
of doli incapax, some of which specifically endorsed the Victorian model.317 

However, we do not recommend introducing express legislative requirements to consider whether 
there is admissible evidence to rebut doli incapax at the point of charge due to potential inflexibility. 
This reflects concerns raised by the NSW Police Force regarding the possibility of a resultant need 
to seek legal advice whenever police are considering the presumption of doli incapax at the time of 
charge.318 We accept that police are often required to make tactical and operational determinations 
without having the benefit of being able to reflect on the issues over time, and if necessary obtain 
advice.  

We also do not recommend express legislative requirements for police to record the reasons why it 
appears there is admissible evidence to rebut the doli incapax presumption beyond reasonable 
doubt and the information or evidence that was considered. We are concerned this may result in 
defence practitioners routinely seeking to compel production of that information and, in cases 
where police sought legal advice pre-charge, questions of privilege may arise. This may result in 
increased workload and costs associated with contesting subpoenas. 

Although we have not included it as a legislative recommendation, we recommend training for police 
on the need to consider doli incapax at the point of charge and in preparation of the brief of evidence 
(Recommendation 1(b), in Chapter 3). We consider this approach strikes an appropriate balance 
between encouraging police to consider the issue of doli incapax from the outset of proceedings —
thereby reducing the risk of children being unnecessarily drawn into the criminal justice system in 
circumstances where doli incapax may be unlikely to be rebutted—and avoiding the imposition of 
unworkable or impractical requirements on police. 

However, it remains our view that earlier consideration of doli incapax, combined with the availability 
of alternative therapeutic responses, can enable meaningful interventions to be implemented for the 
child that address the underlying causes of their behaviour. This approach can help to prevent the 
current and common situation where children are subject to bail conditions or custodial remand prior 
to their matter being later withdrawn and no further action taken or support provided — which 
ultimately undermines community safety. These are all key considerations that have informed our 
recommendations to address current barriers to diversion under the YOA (see Chapter 5) and to 
introduce a new alternative intervention pathway, which is intended for 10–13 year olds requiring a 
more intensive response (see Chapter 6). 

Further, we do not consider there is a need for express legislative requirements to consider doli 
incapax at later stages of the prosecution process, like in Victoria. BOCSAR data shows that, in 
2023, over 50% of court appearances involving 10–13 year olds were finalised by a police prosecutor 
who withdrew all charges.319 This suggests that, in practice, doli incapax is already a significant 
factor in later decisions by police prosecutors.  

 
317 Youth Justice Act 2024 (Vic) s 12 (uncommenced). 
318 NSW Police Force, Submission 5 (27 June 2025). 
319 Jonathan Gu, Did a High Court decision on doli incapax shift court outcomes for 10-13 year olds? (Crime and 
Justice Bulletin No 268, NSW Bureau of Crime Statistics and Research, May 2025) 20.  
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4.4.4 Legislation should not mandate expert assessments 
Whilst there was support from some stakeholders for the introduction of mandatory expert 
assessments, we do not support that approach. We acknowledge that there may be a desire for 
more evidence to be available to the court in doli incapax — particularly in cases where a young 
person is disengaged from services and police have limited sources of evidence — but we are 
concerned that the potential benefits of mandatory expert assessments may be outweighed by the 
drawbacks.  

Our concerns include: 

• It may be both challenging and arguably inappropriate for a clinician to determine doli incapax, as 
it is a legal concept rather than a clinical one.320 Expert assessments should not — and cannot — 
replace the court’s own determination of this issue. 

• While courts have powers to order fitness assessments under the MHCIFP Act, fitness concerns 
the accused person’s capacity to participate meaningfully in the court process, whereas doli 
incapax is a substantive matter that must be rebutted by the prosecution beyond reasonable 
doubt. A fitness assessment can be conducted without reference to the specific details of the 
alleged offending. We share stakeholder concerns about the potential impact of court-mandated 
expert assessments of doli incapax on a child’s right to silence.  

• In consultations, we heard that expert assessments can involve significant expense and yield 
variable results. Expert reports obtained some time after the alleged offence may have limited 
bearing on the child’s understanding at the relevant time.321 

In situations where evidence is unavailable or insufficient to rebut doli incapax, but there remains a 
significant risk to the child or community, we recognise the importance of having alternative options 
available. This is one of the key purposes behind our recommendations about introducing new 
therapeutic intervention measures for 10–13 year olds, which are not contingent on criminal 
responsibility (see Chapter 6). 

4.4.5 Legislation should not mandate capacity hearings 
We do not recommend including legislative requirements for preliminary hearings to assess a child’s 
capacity alongside doli incapax. We consider it is important to maintain a distinction between 
cognitive capacity generally and the presumption of doli incapax, for the following reasons: 

• Doli incapax specifically focuses on the child’s understanding at the time of the alleged offence, 
whereas cognitive capacity is a broader concept. Most children can develop moral understanding 
as they mature, whereas those with cognitive impairments may experience enduring limitations 
in capacity.  

• We are concerned that mandatory capacity hearings may risk conflating the age-based legal 
presumption of doli incapax with general cognitive capacity, overcomplicating the proceedings 
and obscuring the central issues in contention.  

We also note that the fitness provisions under the MHCIFP Act do not currently apply to 
proceedings in the Children’s Court. Accordingly, the Children’s Court’s proposal represents a 

 
320 Susan Baidawi et al, ‘Children aged 10 to 13 in the justice system: Characteristics, alleged offending and 
legal outcomes’, Report to the Criminology Research Advisory Council Grant: CRG 41/20–21 (Australian Institute 
of Criminology, January 2024) 60. 
321 David Hamer and Thomas Crofts, ‘The Logic and Value of the Presumption of Doli Incapax (Failing That, an 
Incapacity Defence)’ (2023) 43(3) Oxford Journal of Legal Studies 546, 547. See also Susan Baidawi et al, 
‘Children aged 10 to 13 in the justice system: Characteristics, alleged offending and legal outcomes’, Report to 
the Criminology Research Advisory Council Grant: CRG 41/20–21 (Australian Institute of Criminology, January 
2024) 60. 
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significant departure from current arrangements, and such a reform is beyond the remit of this 
Review. 

While there was some stakeholder support for enshrining the current informal arrangements for 
preliminary doli incapax hearings in legislation,322 we did not have sufficient information to support 
formal recommendations in this area. Nonetheless, we acknowledge this suggestion and note it for 
the NSW Government to consider in any future statutory review (see Recommendation 3).   

 
322 The Public Defenders, Submission 8 (27 June 2025). 
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5 Interaction between doli incapax and 
statutory diversion schemes 

At a glance 

While stakeholders held different views about the compatibility of doli incapax with diversion, 
there was consistently strong support across a range of stakeholders for the need to improve 
access to statutory diversion processes.  

For less serious offending by 10–13 year olds, diversion under the Young Offenders Act 1997 (YOA) 
is likely to be the most suitable response and, appropriately, this cohort are frequently diverted 
under the YOA. We recommend reforms to address current constraints in the YOA to further 
improve access to YOA diversions by children aged 10–13 years.  

For 10–13 year olds with mental health needs, diversion under the Mental Health and Cognitive 
Impairment Forensic Provisions Act 2020 (MHCIFP Act) may be an appropriate and effective 
response. However, mental health diversions are rare for this age group. We consider that access 
to mental health diversions should be improved where possible. 

5.1 Introduction 
Our Terms of Reference require consideration of the interaction between doli incapax, the YOA, and 
the MHCIFP Act.  

In NSW, there are various diversionary and intervention programs available for children and young 
people that aim to prevent contact with, or divert them from, the criminal justice system. This 
Chapter focuses on statutory diversion schemes under the YOA and MHCIFP Act. 

5.2 Importance of diversion 
The importance and effectiveness of diversion was a commonly expressed view amongst 
stakeholders. Specific submissions included: 

• Diversion is a necessary and appropriate response to most offending by children.323  

• Diversion should be the preferred response to offending behaviour by children, over criminal 
prosecution.324  

• Incarceration creates more harm, and is more expensive, than early intervention or diversion.325  

• Improved diversion and intervention is more likely to decrease the likelihood of children coming 
into contact with the criminal justice system326 and produce better outcomes for young people, 
the community and victims of crime.327  

Stakeholder views regarding the importance of diversion are supported by research indicating that: 

 
323 Legal Aid NSW, Submission 2 (27 June 2025). 
324 Just Reinvest NSW, Submission 4 (27 June 2025); NSW Advocate for Children and Young People, Submission 
7 (27 June 2025); NSW Council for Civil Liberties, Submission 13 (30 June 2025). 
325 Community Restorative Centre, Submission 3 (27 June 2025). 
326 NSW Advocate for Children and Young People, Submission 7 (27 June 2025). 
327 NSW Police Force, Submission 5 (27 June 2025). 
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• Most offending by 10–13 year olds is non-violent328 and only a small proportion engage in more 
serious and persistent offending.329 

• Diversion can provide an efficient response to those children who commit less serious offences 
and are likely to desist from offending without requiring further intervention. It can also ‘reduce 
the criminogenic effects of formal justice system contact as a result of negative labelling and 
stigmatisation’.330  

• Children who are diverted away from the criminal justice system, and are provided with 
appropriate supports, are less likely to reoffend than those who come into contact with the 
system.331 

5.3 Current diversion schemes 

5.3.1 Diversion under the Young Offenders Act 1997 
In NSW, the YOA is the primary legislation that deals with diversion for young offenders. It applies to 
children:  

• aged 10–17 years when an offence covered by the YOA is committed, or is alleged to have been 
committed, and  

• who are aged under 21 years when being dealt with under the YOA.332  

The YOA is underpinned by various principles to guide its operation, including that: 

• the least restrictive form of sanction is to be applied against a child who is alleged to have 
committed an offence, having regard to the matters that must be considered under the YOA, and 

• criminal proceedings are not to be instituted against a child if there is an alternative and 
appropriate means of dealing with the matter.333 

In addition, the objectives of the YOA include: 

• establishing a scheme that provides an alternative process to court proceedings, and an efficient 
and direct response to the commission of certain offences by children,  

• establishing a scheme of youth justice conferences (YJCs) to deal with offenders in a way that 
meets the needs of victims and offenders, 

• addressing the over-representation of Aboriginal and Torres Strait Islander children in the 
criminal justice system through the use of diversionary options including YJCs, cautions and 
warnings.334 

 
328 Karen Freeman and Neil Donnelly, The involvement of young people aged 10 to 13 years in the NSW criminal 
justice system (NSW Bureau of Crime Statistics and Research, 2024) 1. 
329 Susan Baidawi et al, ‘Children aged 10 to 13 in the justice system: Characteristics, alleged offending and 
legal outcomes’, Report to the Criminology Research Advisory Council Grant: CRG 41/20–21 (Australian Institute 
of Criminology, January 2024) x, xii. 
330 Troy Allard et al, ‘Police diversion of young offenders and Indigenous over-representation’, Trends & issues 
in crime and criminal justice, No. 390 (Australian Institute of Criminology, 2010) 9. 
331 Garner Clancey, Sindy Wang and Brenda Lin, ‘Youth justice in Australia: Themes from recent enquiries’, 
Trends & Issues in Crime and Criminal Justice (No 605, Australian Institute of Criminology, October 2020) 9.  
332 Young Offenders Act 1997 (NSW) ss 4 (definition of ‘child’), 7A(1).  
333 Young Offenders Act 1997 (NSW) ss 7(a), (c). 
334 Young Offenders Act 1997 (NSW) ss 3.  
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The YOA applies to summary offences, and indictable offences that may be dealt with summarily 
under Chapter 5 of the Criminal Procedure Act 1986 or another prescribed law.335 Offences excluded 
from the YOA include: 

• strictly indictable offences 

• offences under the Crimes (Domestic and Personal Violence) Act 2007  

• sexual offences 

• certain traffic offences 

• certain drug offences, and 

• any offence that results in the death of a person.336  

Following an incident, police consider whether a young person is eligible for diversion under the YOA 
or whether the matter should proceed to court.337 The YOA contains a hierarchy of responses: 
warnings, cautions and YJCs.338  

5.3.1.1 Warnings 
A warning is given to the child by a police officer and may be given at any place, including any place 
where the child is found.339 There are no conditions or additional sanctions imposed.340 A warning is 
intended to be a direct and immediate response to low-level offending by children,341 and does not 
require the child to admit the offence. 

Police can only issue warnings for summary offences covered by the YOA (other than a graffiti 
offence or any other offence prescribed by the Young Offenders Regulation 2016 (none are 
currently prescribed).342 Warnings cannot be given for violent offences or where the police officer 
considers it is not in the interests of justice for the matter to be dealt with by warning.343 

5.3.1.2 Cautions 
For eligible matters that are too serious for a warning, police can give a caution.344 This option is 
available to police for any offence covered by the YOA (other than a graffiti offence or any other 
offence prescribed by the Young Offenders Regulation 2016 (none are currently prescribed)).345 

Cautions are usually given by a police officer at a police station.346 A caution must be given 10–21 
days after the decision to give a caution has been made, and the child has been given notice of the 
caution.347 Cautions may also be given by a court, for any offence (including graffiti offences).348 

 
335 Young Offenders Act 1997 (NSW) s 8(1).  
336 Young Offenders Act 1997 (NSW) ss 8(2)–(3).  
337 Legislative Assembly Law and Safety Committee, Parliament of NSW, The Adequacy of Youth Diversionary 
Programs in New South Wales (Report No 2/56, September 2018) [1.12]. 
338 Young Offenders Act 1997 (NSW) s 9(1).  
339 Young Offenders Act 1997 (NSW) s 15(1). 
340 Young Offenders Act 1997 (NSW) s 15(2). 
341 NSW, Parliamentary Debates, Legislative Council, 21 May 1997, 8959 (Jeff Shaw, Attorney General). 
342 Young Offenders Act 1997 (NSW) s 13. 
343 Young Offenders Act 1997 (NSW) s 14(2). 
344 Young Offenders Act 1997 (NSW) ss 20(1), (3). 
345 Young Offenders Act 1997 (NSW) s 18. 
346 Young Offenders Act 1997 (NSW) ss 26(2)–(3). 
347 Young Offenders Act 1997 (NSW) s 26(1). 
348 Young Offenders Act 1997 (NSW) s 31(1)(a). 

https://www.legislation.nsw.gov.au/#/view/act/1986/209


 

Review of the operation of doli incapax in NSW for children under 14 62 

To receive a caution, a child must consent to the caution and admit the offence.349 A child may only 
be cautioned under the YOA on a maximum of three occasions.350  

We note that cautions can also be given by the court under the Children (Criminal Proceedings) Act 
1987 in certain circumstances; where an offence is proven, the court may direct that the charge be 
dismissed and may issue a caution.351 

5.3.1.3 Youth Justice Conferences 
For offences covered by the YOA that are too serious for a warning or caution, or where the child has 
already been cautioned on three previous occasions, police and courts can refer a person to a YJC. 
The child must admit the offence and, in the case of a police referral, consent to the YJC.352  

YJCs are administrated by Youth Justice NSW and involve bringing together the child and their 
family or an adult of their choosing, the child’s legal practitioner, the investigating official, a 
specialist youth officer, and the victims and their support persons.353 YJCs result in an outcome plan 
being developed for the child,354 which may provide for participation by the child in an appropriate 
program (such as counselling and educational programs).355  

5.3.2 Diversion under mental health legislation  
The MHCIFP Act sets out the framework for criminal proceedings involving people, including 
children, with mental health or cognitive impairment. Under section 14 of the MHCIFP Act, a 
magistrate may dismiss a charge against a defendant with a mental health impairment or cognitive 
impairment and: 

• discharge them into the care of a responsible person 

• discharge them on the condition that they attend on a person or at a place for assessment, 
treatment or support, or 

• discharge them unconditionally. 

In determining whether to make a section 14 order, the magistrate must consider matters outlined in 
section 15, including: the nature, seriousness and circumstances of the alleged offence, the 
defendant’s criminal history, and whether the defendant has previously received a mental health 
diversion.356  

Section 14 orders operate for 12 months, with the court exercising oversight during this period: 

• If a magistrate suspects that a defendant has not complied with a condition of the order, the 
magistrate may, within 12 months of the order being made, order the defendant to appear before 
the court.357 

• If the defendant was conditionally discharged and fails to comply with the condition within 12 
months of the order, the magistrate may then deal with the original charge.358  

 
349 Young Offenders Act 1997 (NSW) ss 19(b)–(c), 31(1)(b). 
350 Young Offenders Act 1997 (NSW) ss 20(7), 31(5). 
351 Children (Criminal Proceedings) Act 1987 (NSW) s 33(1)(a)(i). 
352 Young Offenders Act 1997 (NSW) ss 36(b)–(c), 40(1A)(b). 
353 Young Offenders Act 1997 (NSW) s 47(1). 
354 Young Offenders Act 1997 (NSW) s 52(1).  
355 Young Offenders Act 1997 (NSW) ss 52(5)(c), (5A). 
356 Mental Health and Cognitive Impairment Forensic Provisions Act 2020 (NSW) ss 15(b), (e), (f). 
357 Mental Health and Cognitive Impairment Forensic Provisions Act 2020 (NSW) s 16(1). 
358 Mental Health and Cognitive Impairment Forensic Provisions Act 2020 (NSW) s 16(4). 
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The NSW Adolescent Court and Community Teams, administered by Justice Health NSW, operate at 
some Children’s Court locations and assess young people who have been referred to the service to 
determine if they are eligible for diversion under the MHCIFP Act.  

5.4 Stakeholder perspectives on the diversion schemes 

5.4.1 Interaction between doli incapax and diversion schemes 
We heard a range of views from stakeholders about the interaction between the doli incapax 
presumption and diversion under the YOA and the MHCIFP Act.  

Some stakeholders considered that doli incapax poses barriers to 10–13 year olds engaging in 
diversion. Views in submissions included:  

• Following legal advice, children may choose to contest charges rather than engaging in YOA 
diversions on the basis that doli incapax is unlikely to be rebutted.359  

• There is uncertainty about how doli incapax applies in relation to YJCs, particularly regarding 
whether the presumption must be rebutted beforehand, who is responsible for confirming this — 
police at referral or Youth Justice NSW managers during eligibility assessment — and how to 
respond when a child shows limited understanding of their actions during a YJC.360 YJCs require 
the child to take accountability, which conflicts with the (unrebutted) doli incapax presumption 
that the child lacks capacity to understand their behaviour.361  

• Orders under section 14 of the MHCIFP Act are generally made on application by the defence. 
The defence may be more likely to enter a ‘not guilty’ plea and seek withdrawal or dismissal of 
the matter on the basis of doli incapax.362  

• Section 14 orders can involve onerous treatment plans. These may be inappropriate if the child 
could otherwise be found not criminally responsible due to doli incapax.363  

Other views expressed in submissions included: 

• Doli incapax can operate harmoniously with diversion.364  

• Children aged 10–13 years typically choose diversion,365 even when they receive legal advice that 
the prosecution may be unable to rebut doli incapax.366 Diversion ensures faster resolution of 
proceedings.367 

• Cases that proceed to court often involve offences excluded from the YOA, police exercising 
discretion to charge rather than divert, or the child contesting the charge (on the basis of doli 
incapax or on other bases).368 

 
359 Police Association of NSW, Submission 1 (27 June 2025); NSW Police Force, Submission 5 (27 June 2025); 
Youth Justice NSW, Submission 12 (29 June 2025). 
360 Youth Justice NSW, Submission 12 (29 June 2025). 
361 Youth Justice NSW, Submission 12 (29 June 2025). 
362 NSW Police Force, Submission 5 (27 June 2025). 
363 The Law Society of NSW, Submission 9 (27 June 2025). 
364 Legal Aid NSW, Submission 2 (27 June 2025); The Public Defenders, Submission 8 (27 June 2025); AbSec, 
Submission 25 (4 July 2025). 
365 The Law Society of NSW, Submission 9 (27 June 2025); The Shopfront Youth Legal Centre, Submission 10 
(27 June 2025). 
366 Legal Aid NSW, Submission 2 (27 June 2025). 
367 Legal Aid NSW, Submission 2 (27 June 2025); The Law Society of NSW, Submission 9 (27 June 2025). 
368 The Shopfront Youth Legal Centre, Submission 10 (27 June 2025). 
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• Children may attend court for various reasons, including to receive comprehensive, in-person 
legal advice (following initial advice received via the Legal Aid NSW or Aboriginal Legal Service 
(NSW/ACT) hotline), and because they can access the same YOA diversions as they could access 
from police.369  

5.4.2 Barriers to diversions under the YOA 
While stakeholders held different views about the compatibility of doli incapax with diversion, there 
was strong support across a range of stakeholders for the need to improve access to diversion 
under the YOA. As noted by the Children’s Court, the benefit of cautions and YJCs include holding 
the child accountable for their behaviour and inviting them to acknowledge and repair the harm.370  

The Aboriginal Legal Service (NSW/ACT) noted that YOA diversions, in particular YJCs, are under-
utilised.371 This feedback was also provided by other stakeholders during our consultations.  

Stakeholders highlighted particular constraints on diversion under the YOA, which are outlined 
below.  

5.4.2.1 The admission requirement 
A child is required to admit the offence to be eligible for a caution or YJC. Submissions from many 
stakeholders identified the admission requirement as a key barrier to diversion.372 

The Public Defenders observed that, while the law distinguishes criminal responsibility by age, the 
YOA applies the same rules to children aged 10–13 years as it does to young people aged over 14 
years.373 This may justify adopting a more flexible or lower threshold for diversion for the younger 
age group. 

In submissions374 and in consultations, some stakeholders supported a requirement to ‘not deny’ the 
offence, rather than make a formal admission.  

5.4.2.2 Three caution limit 
A maximum of three cautions are available under the YOA. Submissions from several stakeholders 
supported removing or increasing the limit on cautions.375 Similar views were expressed in 
roundtables and individual consultations.  

The Children’s Court supported removing the limit, because lawyers will advise children to attend 
court if diversionary options are finite and the alternative is likely an acquittal.376 Conversely, the 
Police Association of NSW expressed concerns that unlimited cautions may undermine 
accountability.377  

 
369 Children’s Court of NSW, Submission 24 (2 July 2025). 
370 Children’s Court of NSW, Submission 24 (2 July 2025). 
371 The Aboriginal Legal Service (NSW/ACT), Submission 22 (2 July 2025).  
372 NSW Police Force, Submission 5 (27 June 2025); The Public Defenders, Submission 8 (27 June 2025); The 
Law Society of NSW, Submission 9 (27 June 2025); The Shopfront Youth Legal Centre, Submission 10 (27 June 
2025); Youth Justice NSW, Submission 12 (29 June 2025); The Aboriginal Legal Service (NSW/ACT), Submission 
22 (2 July 2025). 
373 The Public Defenders, Submission 8 (27 June 2025). 
374 Legal Aid NSW, Submission 2 (27 June 2025); NSW Police Force, Submission 5 (27 June 2025); The Law 
Society of NSW, Submission 9 (27 June 2025). 
375 Legal Aid NSW, Submission 2 (27 June 2025); The Public Defenders, Submission 8 (27 June 2025); The Law 
Society of NSW, Submission 9 (27 June 2025); The Aboriginal Legal Service (NSW/ACT), Submission 22 (2 July 
2025); Children’s Court of NSW, Submission 24 (2 July 2025); AbSec, Submission 25 (4 July 2025). 
376 Children’s Court of NSW, Submission 24 (2 July 2025). 
377 Police Association of NSW, Submission 1 (27 June 2025). 
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The NSW Police Force supported retaining the current cap of three cautions but introducing a three-
year expiry period. This approach was seen as enhancing diversion opportunities without weakening 
the deterrent effect of a cap, and signalling when more intensive interventions are needed to 
address offending behaviour.378 

5.4.2.3 Offence exclusions 
Several submissions highlighted the exclusion of certain offences from the YOA as a key barrier to 
diversion.379  

Some submissions considered that the list of excluded offences is arbitrary and unjustified.380 It was 
noted that there are other checks and balances within the YOA, including the factors for police and 
courts to consider when exercising discretion to divert the child.381 Similar views were expressed 
during consultations.  

5.4.2.4 Uncertainty about the admissibility of diversion-related evidence 
Section 67 of the YOA provides that ‘any statement, confession, admission or information made or 
given by a child during the giving of a caution or a conference under this Act is not to be admitted in 
evidence in any subsequent criminal or civil proceedings’.  

Some submissions noted that police and prosecutors may seek to use diversion-related evidence 
(for example, warnings issued by police or statements made during YJCs) to rebut doli incapax.382 
Concerns about use of diversion-related evidence in future legal matters may deter children from 
engaging in diversions.383  

Several submissions supported clarifying or strengthening protections for disclosures made during 
diversion or therapeutic processes.384 Conversely, some submissions supported permitting 
diversion-related evidence to be admissible to rebut doli incapax where the child disengages or fails 
to comply with diversion.385  

5.4.2.5 Inconsistent awareness or use of diversion by police 
Some stakeholders raised concerns about inconsistent awareness or use of the YOA diversionary 
options by police. Views in submissions included: 

• Some police are unaware of, or otherwise do not use, these diversionary options and will persist 
in charging a child aged 10–13 years with a criminal offence.386  

 
378 NSW Police Force, Submission 5 (27 June 2025). 
379 Legal Aid NSW, Submission 2 (27 June 2025); The Public Defenders, Submission 8 (27 June 2025); The Law 
Society of NSW, Submission 9 (27 June 2025); The Shopfront Youth Legal Centre, Submission 10 (27 June 
2025); The Aboriginal Legal Service (NSW/ACT), Submission 22 (2 July 2025). 
380 The Shopfront Youth Legal Centre, Submission 10 (27 June 2025); The Aboriginal Legal Service (NSW/ACT), 
Submission 22 (2 July 2025). 
381 The Shopfront Youth Legal Centre, Submission 10 (27 June 2025). 
382 Youth Justice NSW, Submission 12 (29 June 2025); The Aboriginal Legal Service (NSW/ACT), Submission 22 
(2 July 2025). 
383 NSW Advocate for Children and Young People, Submission 7 (27 June 2025); The Aboriginal Legal Service 
(NSW/ACT), Submission 22 (2 July 2025).  
384 Legal Aid NSW, Submission 2 (27 June 2025); The Law Society of NSW, Submission 9 (27 June 2025); The 
Aboriginal Legal Service (NSW/ACT), Submission 22 (2 July 2025); Children’s Court of NSW, Submission 24 (2 
July 2025). 
385 Police Association of NSW, Submission 1 (27 June 2025); NSW Police Force, Submission 5 (27 June 2025). 
386 The Law Society of NSW, Submission 9 (27 June 2025). 
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• There may be different attitudes towards diversion among police officers in different regions of 
NSW.387  

• In some areas, there may be community expectations or pressure to pursue a criminal justice 
response rather than using diversion.388  

• YOA diversions are used less often for First Nations children.389 

• There should be additional training for police to promote awareness and use of diversionary 
options in appropriate matters.390 

An alternative view raised during consultations was that police are willing to use diversionary 
processes where they are available.  

5.4.3 Barriers to mental health diversions 
The Children’s Court advised that diversions under the MHCIFP Act are rare for 10–13 year olds.391 
This is also reflected in data from the NSW Bureau of Crime Statistics and Research (BOCSAR). 

In 2023, there were 719 finalised Children’s Court appearances involving defendants who were 
under 14 years of age at the time of the offence.392 Of the 718 court appearances with a known 
outcome, 3.2% were diversions under the MHCIFP Act.393  

Stakeholders identified a range of barriers to, or limitations of, orders under section 14 of the 
MHCIFP Act for 10–13 year olds. Views in submissions included: 

• There may be insufficient evidence of a diagnosis to support applications for a section 14 order. 
This may be due to limited availability of assessments,394 particularly in regional areas and for 
First Nations children.395  

• Some children may be unsuitable for, or unable to engage in, a 12-month court-mandated 
treatment plan.396  

• Previous diversion under section 14 may prejudice a child in future section 14 applications, given 
section 15(f) allows a magistrate to consider whether a defendant has previously been diverted 
in this way.397  

• In practice, there can be a lack of follow-up or oversight of a child’s compliance with a section 14 
order.398  

 
387 Legal Aid NSW, Submission 2 (27 June 2025). 
388 The Public Defenders, Submission 8 (27 June 2025). 
389 The Shopfront Youth Legal Centre, Submission 10 (27 June 2025); NSW Council for Civil Liberties, 
Submission 13 (30 June 2025).  
390 The Law Society of NSW, Submission 9 (27 June 2025).  
391 Children’s Court of NSW, Submission 24 (2 July 2025). 
392 Karen Freeman and Neil Donnelly, The involvement of young people aged 10 to 13 years in the NSW criminal 
justice system (Bureau Brief No 171, NSW Bureau of Crime Statistics and Research, October 2024) 2. 
393 Ibid, 13. 
394 Legal Aid NSW, Submission 2 (27 June 2025); Youth Justice NSW, Submission 12 (29 June 2025); The 
Aboriginal Legal Service (NSW/ACT), Submission 22 (2 July 2025). 
395 The Aboriginal Legal Service (NSW/ACT), Submission 22 (2 July 2025). 
396 The Aboriginal Legal Service (NSW/ACT), Submission 22 (2 July 2025). 
397 The Law Society of NSW, Submission 9 (27 June 2025); The Aboriginal Legal Service (NSW/ACT), 
Submission 22 (2 July 2025); Children’s Court of NSW, Submission 24 (2 July 2025). 
398 Youth Justice NSW, Submission 12 (29 June 2025); Children’s Court of NSW, Submission 24 (2 July 2025). 
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• There may be limited availability of community-based mental health services to support 
compliance with section 14 orders — especially in regional areas, or where the child has complex 
diagnoses.399  

5.5 Our recommended approach 

5.5.1 Improving access to YOA diversions by 10–13 year olds 
For less serious offending by 10–13 year olds, diversion under the YOA is likely to be the most 
suitable response and, appropriately, this cohort are frequently diverted under the YOA.  

A 2024 report by BOCSAR found that the majority (63.4%) of police-initiated legal proceedings 
against 10–13 year olds in 2023 were formal court diversions under the YOA.400 The most common 
method of diversion was a caution (36.3%), followed by a warning (20.9%) and then a YJC (6.2%).401  

The BOCSAR research also indicates that the likelihood of diversion under the YOA decreases as 
children get older. For instance, court diversions were the outcome in: 

• 74.8% of legal proceedings against 10 year olds 

• 65.2% of legal proceedings against 12 year olds 

• 51.4% of legal proceedings against 14 year olds, and  

• 31.8% of legal proceedings against 17 year olds.402 

This may suggest that factors other than the presumption of doli incapax may influence the level of 
engagement in YOA diversions by 10–13 year olds.  

Notwithstanding that YOA diversions are frequently used for the 10–13 year old cohort, we agree 
with stakeholders in our Review that access to YOA diversions should be improved where possible.  

As noted in Chapter 1, we understand that a review of the YOA remains under consideration by the 
NSW Government.403 In light of strong stakeholder feedback, we recommend that the NSW 
Government facilitates greater access to diversion by 10–13 year olds through amendments to the 
YOA directed at this cohort. We consider that addressing these constraints may better meet the 
objectives of the YOA, including addressing the over-representation of Aboriginal and Torres Strait 
Islander children in the criminal justice system through the use of YJCs, cautions and warnings.404 

First, we recommend that the admission requirement be revised for 10–13 year olds 
(Recommendation 4(1)). While this current requirement may hinder diversion opportunities for young 
people generally, it may present particular challenges for 10–13 year olds, given their developmental 
stage and level of understanding. Lowering the threshold so that a 10–13 year old can be diverted 
where they do not deny the offence may be a more balanced approach: the child may acknowledge 
involvement without having to agree to every aspect of the alleged conduct. 

Second, we recommend that the YOA include three-year expiration date for cautions received by 10–
13 year olds (Recommendation 4(2)), as suggested by the NSW Police Force.405 While many 

 
399 Legal Aid NSW, Submission 2 (27 June 2025); Intellectual Disability Rights Service, Submission 14 (30 June 
2025); Children’s Court of NSW, Submission 24 (2 July 2025). 
400 Karen Freeman and Neil Donnelly, The involvement of young people aged 10 to 13 years in the NSW criminal 
justice system (Bureau Brief No 171, NSW Bureau of Crime Statistics and Research, October 2024) 1. 
401 Ibid. 
402 Ibid, 7. 
403 Evidence to Portfolio Committee No 5 — Justice and Communities, Legislative Council, Parliament of NSW, 
Sydney, 6 March 2024, 71 (Paul McKnight). 
404 Young Offenders Act 1997 (NSW) s 3(d).  
405 NSW Police Force, Submission 5 (27 June 2025). 
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stakeholders supported removing the current cap on cautions, unlimited cautions may not 
effectively address underlying causes of the child’s behaviour. Repeated offending may indicate 
that a more intensive response, such as a YJC, is required. Cautions do not include any conditions, 
whereas outcome plans from a YJC can facilitate engagement by the child in appropriate programs 
and services. 

We therefore support keeping the three-caution limit, but allowing cautions to expire after a period 
of three years. This approach may reduce the likelihood of 10–13 year olds choosing to go to court 
simply to preserve their remaining cautions, as they would regain access to cautions after a period 
without reoffending.  

Third, we recommend expanding the offences for which 10–13 year olds can be diverted under the 
YOA (Recommendation 4(3)) to include less serious breaches of Apprehended Violence Orders and 
stalking or intimidation offences. This reflects stakeholder feedback.406  

We heard in consultations that domestic violence offending by young children is often less serious 
or involves complexities better addressed through alternatives to the criminal justice process. We 
agree that existing safeguards — such as the factors for police and courts to consider in 
determining whether to divert the child by way of caution or YJC, including the seriousness of the 
offence and the harm caused to any victim407 — would provide an appropriate fetter on the use of 
cautions or YJCs for unsuitable matters. 

The NSW Government may also consider stakeholder suggestions to broaden the scope of the YOA 
to include less serious sexual offences,408 traffic offences,409 graffiti offences,410 and additional 
drug offences.411 

Finally, we recommend strengthening protections for diversion-related evidence (Recommendation 
4(4)). This may go some way to addressing concerns about children preferring to contest charges on 
the basis of doli incapax rather than engaging in YOA diversions. A clear, legislative prohibition on 
diversion-related evidence being relied on to rebut doli incapax may provide an additional incentive 
for 10–13 year olds to engage in diversionary processes. We also note that the new legislation in 
Victoria includes comprehensive admissibility protections.412 

The reforms outlined in Recommendation 4 — particularly the departure from the admission 
requirement — constitute a significant shift in the approach to diversion under the YOA. Successful 
implementation will depend on active engagement and consistent application by all criminal justice 
system participants. Further efforts will be needed by criminal justice agencies and practitioners — 
including these who provide legal representation to children — to foster a shared commitment to 
the new approach, and to develop a sound understanding of how it operates. 

 

 

 

 

 
406 NSW Police Force, Submission 5 (27 June 2025); The Law Society of NSW, Submission 9 (27 June 2025); 
Children’s Court of NSW, Submission 24 (2 July 2025). 
407 Young Offenders Act 1997 (NSW) ss 20(3), 37(3).  
408 Children’s Court of NSW, Submission 24 (2 July 2025). 
409 Legal Aid NSW, Submission 2 (27 June 2025); Children’s Court of NSW, Submission 24 (2 July 2025). 
410 Legal Aid NSW, Submission 2 (27 June 2025); The Aboriginal Legal Service (NSW/ACT), Submission 22 (2 
July 2025). 
411 Legal Aid NSW, Submission 2 (27 June 2025); The Aboriginal Legal Service (NSW/ACT), Submission 22 (2 July 
2025); Children’s Court of NSW, Submission 24 (2 July 2025). 
412 Youth Justice Act 2024 (Vic) ss 142–144. 
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Recommendation 4: Addressing constraints on diversion under the Young Offenders Act 1997 

The Young Offenders Act 1997 should be amended to: 

(1) Change the threshold requirement for 10–13 year olds to be eligible for a caution or Youth 
Justice Conference, such that the child need not ‘admit’ the offence, but instead may ‘not 
deny’ the offence.  

(2) Introduce a three-year expiry period for cautions received by 10–13 year olds.  

(3) Expand the offences for which 10–13 year olds can access diversion under the Act.  

(4) Clarify that evidence relating to diversion, including any non-denial, cannot be used to rebut 
the presumption of doli incapax. 

5.5.1.1 Illustrative case study: Application of Recommendation 4 
This case study indicates how Recommendation 4 could work in practice. It is an example of a less 
serious matter involving a child who does not have especially complex needs and where diversion 
under the YOA may be appropriate.  

The child is aged 11 and shoplifts from a local shop. They are a frequent cannabis user and steal to 
fund cannabis use. 

At present, the outcome may be as follows: 

• Police determine that a YJC may be suitable, but the child declines to participate following legal 
advice that: 

o evidence of their participation in the YJC may be used against them in subsequent 
proceedings, given the current admission requirement and the uncertainty around the 
admissibility of diversion-related evidence, and 

o if the matter proceeds to court, the child is likely to be acquitted due to doli incapax. 

• The child proceeds to court and is found doli incapax. The matter is dismissed with no further 
intervention or support.  

• The child reoffends as underlying causes of their behaviour are not addressed.  

In line with Recommendation 4, the outcomes could be as follows: 

• The child agrees to participate in the YJC, as they are not required to formally admit the offence 
and their participation cannot be used against them in subsequent proceedings. 

• The child participates in the YJC, which involves meeting face-to-face with the shop owner and 
respected community members. This prompts reflection, and the young person provides an 
apology. 

• The outcome plan from the YJC includes a referral to alcohol and other drug counselling, which 
supports the child in ceasing cannabis use. By addressing the underlying cause of the offending, 
the child does not reoffend. 

5.5.2 Improving access to mental health diversions by 10–13 year olds 
For many 10–13 year olds with mental health needs, diversion under the MHCIFP Act may be an 
appropriate and effective response. This provides an avenue for children to access individualised 
mental health support, which may reduce their risk of further contact with the criminal justice 
system.413  

 
413 Claire Gaskin et al, ‘Youth Mental Health Diversion at Court: Barriers to Diversion and Impact on 
Reoffending’ (2022) 70(6–7) Crime & Delinquency 1726, 1729. 
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We consider that access to mental health diversions under section 14 of the MHCIFP Act should be 
improved where possible. A 2022 study found that young people who were granted a diversion 
under the MHCIFP Act were significantly less likely to reoffend within 12 months (56% reoffending 
rate), compared to those who were eligible but not granted diversion (65% reoffending rate).414 

We recommend that the NSW Government consider ways to ensure that any previous order made 
under section 14 of the MHCIFP Act before a person turns 14 years of age does not limit the 
availability of section 14 orders once a child is over 14 years of age (Recommendation 5). This is to 
encourage greater engagement in mental health diversions by 10–13 year olds by alleviating 
concerns that such engagement could affect future diversion opportunities.  

Further consideration could be given to the suggestion, made in submissions, that section 15 of the 
MHCIFP Act be amended to ensure that, when considering whether to make a section 14 order, the 
court cannot consider any previous orders made before a person turned 14 years old.415 We note this 
restriction may impact on the court’s ability to undertake the required balancing exercise in section 
15. For example, section 15(e) requires consideration of the person’s criminal history, which includes 
any prior diversion under section 14, and section 15(h) requires consideration of community and 
victim safety, which may be informed by the defendant’s conduct when subject to a previous section 
14 order. An alternative option that could be considered is for section 15 to specify that a section 14 
order made before the person turned 14 is not determinative when deciding whether to make a new 
order.  

There was also support in submissions for increased funding for diagnostic and support services for 
children with disabilities and mental health issues.416 In consultations, we heard the Justice Health 
NSW Safeguards Service, which provides mental health assessment and treatment for young 
people at risk of entering the criminal justice system, is seeing promising results. We understand the 
NSW Government is investing almost $110 million over four years to expand the Safeguards 
program to regional NSW.417  

To better support applications for section 14 orders for 10–13 year olds, and facilitate effective 
compliance with those orders, the NSW Government could consider enhancing the availability and 
accessibility of mental health services for this age group specifically. 

Recommendation 5: Limiting impact of previous orders under section 14 of the Mental Health and 
Cognitive Impairment Forensic Provisions Act 2020 

The NSW Government should consider ways to ensure that any previous order made under section 
14 of the Mental Health and Cognitive Impairment Forensic Provisions Act 2020 before a person 
turns 14 years of age does not limit the availability of section 14 orders once the person is over 14 
years of age. 

5.6 Other diversionary programs 
This Review focuses on how doli incapax interacts with diversion schemes under the YOA and the 
MHCIFP Act, consistent with our Terms of Reference.  

 
414 Ibid, 1749, 1751. 
415 The Law Society of NSW, Submission 9 (27 June 2025); The Aboriginal Legal Service (NSW/ACT), Submission 
22 (2 July 2025). 
416 Legal Aid NSW, Submission 2 (27 June 2025); The Law Society of NSW, Submission 9 (27 June 2025). 
417 Justice Health NSW, ‘Justice Health Safeguards program expands to regional NSW’ NSW Government (Web 
Page, 18 December 2024) <https://www.nsw.gov.au/health/justicehealth/news-events/justice-health-
safeguards-program-expands-to-regional-nsw>. 
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We note that in NSW there are various diversionary and intervention programs available for children 
and young people that aim to prevent contact with, or divert them from, the criminal justice system. 
As recently summarised by the Legislative Assembly Committee on Law and Safety, these include: 

• primary prevention programs, which aim to address factors impacting children and young people 
before they start engaging in offending behaviour 

• early intervention programs, which aim to address offending behaviour at early stages or before 
serious offences are committed, and 

• diversionary programs that focus on diverting children and young people away from criminal 
justice responses after an offence has been committed.418  

Some of the available programs and services are outlined below.  

5.6.1 Existing programs and services 

5.6.1.1 Youth on Track  
The Youth on Track program is an early intervention service, delivered by community organisations 
in partnership with Youth Justice NSW, that provides a range of flexible and culturally appropriate 
supports to 10–17 year olds who are involved, or who are at risk of involvement, with the criminal 
justice system. The NSW Government has focused on partnering with Aboriginal Community-
Controlled Organisations (ACCOs) to deliver the program.419 Youth on Track is delivered in nine 
locations: Dubbo, Orange, Blacktown, Hunter, Coffs Harbour, Mid North Coast, Taree, New England 
and Riverina.420  

Some stakeholders expressed support for the Youth on Track program in written submissions.421 We 
also heard strong support for Youth on Track during our consultations. We understand that it is 
primarily targeted at older children.  

5.6.1.2 NSW Police Force initiatives 
The NSW Police Force delivers various programs aimed at identifying and supporting at-risk 
children and young people and encouraging their engagement with diversionary approaches:422 

• Youth Action Meetings (YAMs) are led by NSW Police and provide a coordinated approach across 
several services for identified vulnerable young people.  

• The NSW Police Force partners with Police Citizens Youth Clubs NSW to work with at-risk young 
people and young offenders to break the cycle of disadvantage through crime prevention, 
occupational education, youth capacity building and social responsibility programs. 

• The Joint Protocol to Reduce the Criminalisation of Children and Young People in Out-of-Home Care 
(Joint Protocol) is a multi-agency agreement, co-led by the NSW Police Force and the 
Department of Communities and Justice, which covers all young people who are residing in out-
of-home care (OOHC) facilities in NSW. The agreement provides police with the discretionary 
power to proceed in matters without undertaking legal action, with the aim of decreasing the 
over-representation of OOHC youth in the criminal justice system. 

 
418 Legislative Assembly Committee on Law and Safety, Parliament of NSW, Community safety in regional and 
rural communities – Interim Report: Addressing the drivers of youth crime through early intervention (Report No 
2/58, May 2025) [3.9]. 
419 NSW Government, Submission No 195 to Legislative Assembly Committee on Law and Safety, Parliament of 
NSW, Community safety in regional and rural communities (2 July 2024) 9. 
420 Ibid. 
421 The Law Society of NSW, Submission 9 (27 June 2025); The Shopfront Youth Legal Centre, Submission 10 (27 
June 2025); Youth Justice NSW, Submission 12 (29 June 2025). 
422 See NSW Police Force, Youth Strategy 2023-2025 (2023) 11. 
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5.6.1.3 New Street Services 
New Street Services is an early intervention and prevention program that offers therapeutic support 
to children and young people aged 10–17 years who have engaged in harmful sexual behaviour 
towards others, their families and caregivers. The program works with the child to understand, 
acknowledge and take responsibility for their behaviour.423  

The service model includes: 

• a whole-of-family and interagency approach to sustain support and intervention, and 

• a strong emphasis on safety for both the child victim and the young person who engaged in the 
behaviour, recognising that they may also be victims of abuse or neglect.424 

We received support for New Street Services in some submissions425 and during our consultations.  

5.6.1.4 BackTrack 
BackTrack was founded in 2006 in Armidale to support vulnerable young people whose complex 
needs could not be met by mainstream services. It aims to break cycles of disadvantage and 
incarceration through holistic, long-term support.426 

BackTrack helps vulnerable young people to develop work and life skills, participate in learning and 
training, prepare for employment and connect with wider community. The program is nationally 
recognised and supports similar initiatives through the BackTrack Network.427  

We heard strong support for BackTrack during consultations. It is primarily targeted at older 
children.  

5.6.1.5 Yilaan.gaal Dhina (Fresh Footprints)  
Yilaan.gaal Dhina (meaning ‘Fresh Footprints’ in the Gamilaraay language) is a youth diversion 
program developed and delivered by the Tamworth Local Aboriginal Land Council, the Tamworth 
Justice Collaborative, and local stakeholders. The program has seen success in working intensively 
with five high-risk young people over a 16-week trial, which resulted in reduced police interactions, 
one participant gaining full-time employment, two participants securing stable housing, and others 
obtaining life documents, work skills, and meaningful engagement.428 

We heard about the positive results of the program during our visits to Tamworth and Moree. We 
understand that a specific program for under 14 year olds is under consideration.  

5.6.1.6 Youth Koori Court 
The Youth Koori Court is an alternative sentencing process for Aboriginal and Torres Strait Islander 
young people. It is available at Parramatta, Surry Hills and Dubbo Children’s Courts.429 

To be referred to the Youth Koori Court, the young person must: 

• have pleaded guilty, indicated they will enter a guilty plea, or had an offence proven  

 
423 Legislative Assembly Law and Safety Committee, Parliament of NSW, The Adequacy of Youth Diversionary 
Programs in New South Wales (Report No 2/56, September 2018) [1.56]. 
424 Ibid, [1.57]. 
425 The Law Society of NSW, Submission 9 (27 June 2025); The Aboriginal Legal Service (NSW/ACT), 
Submission 22 (2 July 2025).  
426 BackTrack, Submission No 176 to Legislative Assembly Committee on Law and Safety, Parliament of NSW, 
Community safety in regional and rural communities (7 June 2024) 1. 
427 Ibid. 
428 NSW, Parliamentary Debates, Legislative Council, 3 June 2025, 1 (Aileen MacDonald). 
429 Children’s Court of NSW, Practice Note 11: Youth Koori Court, 17 March 2023, [2.1]. 
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• be Aboriginal or Torres Strait Islander (by descent, self-identification, and community 
acceptance) 

• be charged with an offence that will be finalised by the Children’s Court 

• be likely to receive a sentence that is either a community-based order with Youth Justice 
supervision or a control order  

• be 10–17 years of age at the time of the offence and under 19 years old when proceedings 
commenced, and 

• be willing to participate.430 

At a Youth Koori Court Conference, participants include the young person, their family, Elders, 
support services, and legal representatives.431 An Action and Support Plan is developed, to address 
matters such as cultural connection, education or employment, stable accommodation, and any 
health, drug, or alcohol issues.432 This plan is approved by the Court.433  

The Court reviews the young person’s progress with the plan every 2–4 weeks. The final sentence 
imposed considers the young person’s engagement and progress with the plan.434 

5.6.1.7 The Cockatoo Initiative and My Path  
The Cockatoo Initiative and My Path are pilot programs for young people in the Riverina and 
Western Sydney at risk of interacting with the youth justice system. They have been developed with 
community groups to identify and provide support at times when early intervention is required, such 
as where a young person is disengaging from school, being to domestic violence, or is engaging in 
alcohol and drug use.435 

The Cockatoo Initiative has been operating in the Riverina since November 2024, delivering targeted 
intervention and support to young people aged 8-17 years, and My Path has been operating in 
Penrith since January 2025, supporting young people aged 8-12 years. So far, around 200 young 
people and their families have been involved in the diversionary efforts, with another 488 supported 
through groupwork or community events during school holidays.436 

The programs are designed to be youth-friendly and culturally safe, offering Aboriginal children and 
young people the opportunity to spend time with local elders, First Nations mentors and First 
Nations youth workers who provide leadership, development and cultural support.437 

5.6.2 Further improvements to diversion programs and services 
Stakeholders made a range of suggestions for further improvement to diversion programs and 
services in NSW, including: 

 
430 Ibid, [4.1]. 
431 Ibid, [7.3]. 
432 ‘Youth Koori Court Factsheet’ Children’s Court of NSW (Web Page) 1 
<https://childrenscourt.nsw.gov.au/documents/factsheets/Youth_Koori_Court_Factsheet_2024.pdf>. 
433 Children’s Court of NSW, Practice Note 11: Youth Koori Court, 17 March 2023, [8.1]. 
434 Ibid, [9.1], [12.1]. 
435 The Premier of NSW and NSW Minister for Youth Justice, ‘Ministerial media release: Funding boost for 
leading-edge youth justice programs in the Riverina and Western Sydney’ (Media Release, NSW Government, 
28 August 2025) <https://www.nsw.gov.au/ministerial-releases/funding-boost-for-leading-edge-youth-justice-
programs-riverina-and-western-sydney>. 
436 Ibid. 
437 Ibid. 
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• Increased investment in, and expanded availability of, Youth on Track and Keep on Track,438 
YAMs,439 BackTrack,440 and the Youth Koori Court.441 

• Broadened eligibility for Youth on Track, noting it is not available for children previously subject 
to court-ordered supervision by Youth Justice NSW.442 

• Improved training on, or implementation of, the Joint Protocol.443 

• Increased investment in, and engagement with, ACCOs to design and deliver culturally 
appropriate diversion and intervention programs.444 

As noted above, we are limited by our Terms of Reference to considering statutory diversion 
schemes. However, we understand that improvements to early intervention and diversion programs 
for young people in contact, or at risk of contact, with the criminal justice system may be underway 
or under consideration by the NSW Government. For example, the 2025–26 NSW Budget includes: 

• $5.1 million in 2025–26 as part of the $20.8 million commitment for the NSW Police Force to 
deliver YAMs 

• $1.3 million to continue the Keep on Track Program for a further two years in Moree, Narrabri, 
Armidale and Tamworth, and 

• $830,000 for the Down the Track Program for young people in Lake Cargelligo and Murrin 
Bridge.445  

Additionally, on 28 August 2025, the NSW Government announced it is investing $4.2 million over 
two years to extend the Cockatoo Initiative and My Path pilot programs.446  

In implementing these commitments, it is open to the NSW Government to have regard to the issues 
and suggestions raised by stakeholders in this Review.  

  

 
438 Legal Aid NSW, Submission 2 (27 June 2025); The Law Society of NSW, Submission 9 (27 June 2025); Youth 
Justice NSW, Submission 12 (29 June 2025). 
439 Youth Justice NSW, Submission 12 (29 June 2025). 
440 Legal Aid NSW, Submission 2 (27 June 2025).  
441 Legal Aid NSW, Submission 2 (27 June 2025); Aboriginal Affairs NSW, Premier’s Department, Submission 18 
(2 July 2025); Youth Justice NSW, Submission 12 (29 June 2025). 
442 The Law Society of NSW, Submission 9 (27 June 2025). 
443 Legal Aid NSW, Submission 2 (27 June 2025); The Law Society of NSW, Submission 9 (27 June 2025); Office 
of the Senior Practitioner, Child Protection and Permanency, Department of Communities and Justice, 
Submission 19 (2 July 2025).  
444 Legal Aid NSW, Submission 2 (27 June 2025); Community Restorative Centre, Submission 3 (27 June 2025); 
Youth Justice NSW, Department of Communities and Justice, Submission 12 (29 June 2025); Aboriginal Affairs 
NSW, Premier’s Department, Submission 18 (2 July 2025); SNAICC, Submission 16 (1 July 2025); Aboriginal Legal 
Service (NSW/ACT), Submission 22 (2 July 2025). 
445 NSW Government, NSW Budget 2025–26: Our Plan for Regional New South Wales (June 2025) 13, 31, 39. 
446 The Premier of NSW and NSW Minister for Youth Justice, ‘Ministerial media release: Funding boost for 
leading-edge youth justice programs in the Riverina and Western Sydney’ (Media Release, NSW Government, 
28 August 2025) <https://www.nsw.gov.au/ministerial-releases/funding-boost-for-leading-edge-youth-justice-
programs-riverina-and-western-sydney>. 



 

Review of the operation of doli incapax in NSW for children under 14 75 

6 Addressing underlying causes of 
behaviour by 10–13 year olds 

At a glance 

Stakeholder feedback received during this Review conveys a clear and consistent message: 
current responses to offending behaviour by children aged 10–13 years are falling short, and 
meaningful change is needed. While stakeholders differed on the appropriate way forward, our 
view is that focusing reform efforts solely on doli incapax will not deliver the necessary 
improvements.  

More effective outcomes for children and the broader community are likely to come from 
alternative, therapeutic interventions that are specifically directed to addressing underlying 
drivers of behaviour. Accordingly, we recommend that the NSW Government consider introducing 
a voluntary alternative intervention pathway for high-needs or high-risk children who require 
intensive support. We also recommend that the NSW Government consider new court orders to 
mandate engagement in therapeutic treatment in appropriate circumstances. 

6.1 Introduction 
In this Chapter, we explore how the presumption of doli incapax impacts on available responses to 
address underlying causes of behaviour by 10–13 year olds. In line with our Terms of Reference, we 
also consider alternative options for intervention that can better meet the interests of children and 
the broader community.  

6.2 The impact of the presumption of doli incapax  
While the presumption of doli incapax is intended to protect young children from punitive criminal 
justice responses, it is not specifically directed to addressing root causes of offending behaviour or 
facilitating long-term behavioural change. Throughout our Review, we heard a range of views about 
the impact of the operation of the doli incapax presumption, including that it: 

• fails to prevent the child’s exposure to criminal justice processes, which can further entrench 
children in the criminal justice system or contribute to reoffending 

• prevents accountability or consequences for negative behaviour and fails to provide reassurance 
to victims and the community, and 

• fails to facilitate any impactful or long-term intervention. 

These issues have also been identified in research.447 

6.2.1 Failing to prevent exposure to criminal justice processes 
Several submissions observed that, although doli incapax is intended to serve a protective function, 
in practice it does not shield children from involvement in criminal justice processes.448 Stakeholders 

 
447 Susan Baidawi et al, ‘Children aged 10 to 13 in the justice system: Characteristics, alleged offending and 
legal outcomes’, Report to the Criminology Research Advisory Council Grant: CRG 41/20–21 (Australian Institute 
of Criminology, January 2024) xi, 57–58. 
448 Legal Aid NSW, Submission 2 (27 June 2025); Just Reinvest NSW, Submission 4 (27 June 2025); The Law 
Society of NSW, Submission 9 (27 June 2025); The Shopfront Youth Legal Centre, Submission 10 (27 June 
2025); Law Council of Australia, Submission 17 (1 July 2025). 
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attributed this to delayed consideration of doli incapax by criminal justice system actors — a 
concern which is explored in detail in Chapters 3 and 4. 

Issues highlighted in submissions included: 

• Children aged 10–13 years often experience prolonged and repeated contact with the criminal 
justice system, including extended periods on bail or remand, multiple arrests for bail breaches, 
and numerous court appearances.449  

• Although charges are often withdrawn or dismissed due to the presumption of doli incapax, 
children aged 10–13 years may experience months of criminal justice system involvement, often 
in circumstances where they have been refused bail and are held in custody, which can be 
disruptive and harmful.450  

• Impacts can include interference with routine and relationships, disengagement from school, 
sports and community,451 and prolonged uncertainty and stress.452 For Aboriginal children, the 
impacts also include disruption to or loss of cultural connections and support.453  

• Exposure to criminal justice system processes can also have criminogenic effects and contribute 
to further offending.454  

6.2.2 Preventing accountability for behaviour 
A recurrent issue raised in stakeholder consultations was the importance of accountability on the 
part of the child and recognition of the harm caused to the community. Views expressed in 
submissions included that: 

• The current operation of doli incapax results in repeated offending without consequences,455 
which produces fear and frustration among victims and the community, particularly in regional 
areas.456  

• Repeated engagement in the criminal justice system, without any outcome or consequence, can 
entrench cycles of offending and reinforce a lack of accountability.457 

• It can create perverse incentives — children may recognise the limited consequences for 
offending before age 14, contributing to increased offending within the 10–13 year old cohort in 
some communities.458  

 
449 The Shopfront Youth Legal Centre, Submission 10 (27 June 2025); SNAICC, Submission 16 (1 July 2025). 
450 Community Restorative Centre, Submission 3 (27 June 2025); NSW Council for Civil Liberties, Submission 13 
(30 June 2025). 
451 Legal Aid NSW, Submission 2 (27 June 2025); The Aboriginal Legal Service (NSW/ACT), Submission 22 (2 
July 2025); Children’s Court of NSW, Submission 24 (2 July 2025). 
452 Aboriginal Culture in Practice, Child Protection and Permanency, Department of Communities and Justice, 
Submission 20 (2 July 2025). 
453 Just Reinvest NSW, Submission 4 (27 June 2025); SNAICC, Submission 16 (1 July 2025); Aboriginal Culture in 
Practice, Child Protection and Permanency, Department of Communities and Justice, Submission 20 (2 July 
2025). 
454 Legal Aid NSW, Submission 2 (27 June 2025); The Shopfront Youth Legal Centre, Submission 10 (27 June 
2025); Youth Justice NSW, Department of Communities and Justice, Submission 12 (4 July 2025); The Aboriginal 
Legal Service (NSW/ACT), Submission 22 (2 July 2025); AbSec, Submission 25 (4 July 2025). 
455 Police Association of NSW, Submission 1 (27 June 2025). 
456 NSW Police Force, Submission 5 (27 June 2025). 
457 Police Association of NSW, Submission 1 (27 June 2025); Children’s Court of NSW, Submission 24 (2 July 
2025). 
458 Youth Justice NSW, Department of Communities and Justice, Submission 12 (29 June 2025); Children’s Court 
of NSW, Submission 24 (2 July 2025). 
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6.2.3 Failing to result in impactful intervention 
A consistent concern raised by stakeholders is that, in seeking to prevent inappropriate 
criminalisation of children, the doli incapax presumption can also prevent children from receiving the 
interventions necessary to steer them away from re-engagement with the criminal justice system. 
Views expressed in submissions included: 

• The doli incapax presumption often results in short-term interventions — for example, while the 
child is on bail or remanded in custody — without long-term impact.459 Youth Justice NSW can 
offer voluntary bail support to children in the absence of a plea or finding of guilt, but uptake 
among children is low.460 

• Doli incapax creates barriers to therapeutic services, as children may choose not to engage in 
these services while awaiting a justice outcome461 or to preserve their ability to rely on the 
presumption.462 There may be risks that a child's participation in therapeutic programs could be 
used as evidence to rebut the presumption.463 

• Children found not criminally responsible due to doli incapax lose access to support services tied 
to formal justice outcomes.464 There is also insufficient support available to help children 
transition successfully back into the community.465 

In consultations, we heard that Youth Justice NSW’s ability to work with 10–13 year olds while 
proceedings are ongoing is limited, as any support must avoid offence-specific discussions to 
prevent interfering with the proceedings. 

6.3 The need for an alternative response 
The stakeholder feedback outlined above indicates that the criminal justice system is currently 
relied upon to both respond to offending behaviour by 10–13 year olds — providing reassurance to 
victims and the broader community — and to facilitate access to interventions to address 
underlying causes of such behaviour. However, in our view, the response which is actually provided 
is often inadequate in each of those respects. Our engagement with many community 
representatives indicated a general feeling of concern rather than reassurance.  

Moreover, the comments of the Magistrate in Harry466 tend expressly against the proposition that 
the system facilitates access to interventions to address underlying causes of behaviour. It is 
therefore open to conclude that responses provided by the criminal justice system are not 
necessarily the most suitable or effective mechanisms for achieving the outcomes which are 
intended. This view was also expressed in several submissions.467 

 
459 Youth Justice NSW, Department of Communities and Justice, Submission 12 (29 June 2025); Children’s Court 
of NSW, Submission 24 (2 July 2025). 
460 NSW Police Force, Submission 5 (27 June 2025). 
461 NSW Health, Submission 27 (7 July 2025).  
462 Youth Justice NSW, Department of Communities and Justice, Submission 12 (29 June 2025). 
463 The Law Society of NSW, Submission 9 (27 June 2025); The Aboriginal Legal Service (NSW/ACT), 
Submission 22 (2 July 2025). 
464 NSW Advocate for Children and Young People, Submission 7 (27 June 2025); The Shopfront Youth Legal 
Centre, Submission 10 (27 June 2025).  
465 Just Reinvest NSW, Submission 4 (27 June 2025).  
466 See Chapter 2. 
467 Legal Aid NSW, Submission 2 (27 June 2025); NSW Bar Association, Submission 15 (30 June 2025); The 
Shopfront Youth Legal Centre, Submission 10 (27 June 2025); Australian Lawyers for Human Rights, 
Submission 11 (27 June 2025); Youth Justice NSW, Department of Communities and Justice, Submission 12 (29 
June 2025); Law Council of Australia, Submission 17 (1 July 2025); The Aboriginal Legal Service (NSW/ACT), 
Submission 22 (2 July 2025). 
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While stakeholders differed on what an alternative approach should look like, there was broad 
consensus that therapeutic interventions outside the criminal justice system offer a more 
appropriate and effective way to address offending behaviours by 10–13 year olds. Views in 
submissions included: 

• Early access to therapeutic services can better address underlying causes of offending, such as 
underlying mental health issues, disability and trauma.468 

• Early intervention by Aboriginal and Torres Strait Islander community-led services is essential to 
reducing the over-representation of Aboriginal children in youth detention.469 

• Increased therapeutic supports would be most effective in addressing the needs of children, 
reducing offending and protecting victims and the community.470  

• Access to such supports should be de-coupled from the criminal justice system and not be 
contingent on a finding or admission of guilt.471  

• The criminal justice system should only be used as a last resort,472 when all other interventions 
have failed to effectively protect the community from the child’s harmful behaviour.473 

6.4 Our recommended approach  
We understand that the NSW Government is considering ways to identify alternative and additional 
responses needed to maintain community safety while supporting children aged 14 years and under 
who are demonstrating problematic and harmful behaviours to be diverted from the criminal justice 
system. We consider such children to be a priority cohort for an alternative, targeted response. This 
is because: 

• The consistent message from stakeholders is that only a small number of 10–13 year olds 
engage in serious or persistent offending.  

• Intensive therapeutic interventions for high-needs or high-risk young children may present a 
more cost-effective and impactful alternative to formal justice responses,474 which impose 
greater cost to the State,475 and which in many cases produce no, or no satisfactory, outcome, be 
it for the child or the broader community. 

• Therapeutic intervention for the 10–13 year age group is needed to prevent those children 
becoming further entrenched along the criminal justice pathway. Interactions with police and the 
courts can set them on a downward trajectory and increase the likelihood of reoffending, which 
could be avoided through earlier intervention.  

 
468 Aboriginal Culture in Practice, Child Protection and Permanency, Department of Communities and Justice (2 
July 2025); NSW Health, Submission 27 (7 July 2025). 
469 Wirringa Baiya Aboriginal Women’s Legal Centre, Submission 6 (27 June 2025).  
470 NSW Police Force, Submission 5 (27 June 2025). 
471 Legal Aid NSW, Submission 2 (27 June 2025); NSW Police Force, Submission 5 (27 June 2025); NSW 
Advocate for Children and Young People, Submission 7 (27 June 2025); The Aboriginal Legal Service 
(NSW/ACT), Submission 22 (2 July 2025); NSW Health, Submission 27 (7 July 2025); Aboriginal Culture in 
Practice, Child Protection and Permanency, Department of Communities and Justice (2 July 2025); Children’s 
Court of NSW, Submission 24 (2 July 2025). 
472 NSW Advocate for Children and Young People, Submission 7 (27 June 2025); Aboriginal Culture in Practice, 
Child Protection and Permanency, Department of Communities and Justice (2 July 2025). 
473 Children’s Court of NSW, Submission 24 (2 July 2025). 
474 The Law Society of NSW, Submission 9 (27 June 2025); The Aboriginal Legal Service (NSW/ACT), 
Submission 22 (2 July 2025). 
475 Children’s Court of NSW, Submission 24 (2 July 2025). 
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• Children in this age range are particularly vulnerable, often have significant and compounding 
needs, and may require intensive, individualised support.  

• Diversion under current statutory schemes may not always be feasible or appropriate — for 
example, due to the seriousness of the child’s behaviour. A formal justice response may be 
unlikely to lead to a resolution, noting charges may likely be withdrawn or dismissed due to doli 
incapax. 

We are driven to the conclusion that consideration must be given, as a matter of some urgency, to 
the formulation and implementation of a new therapeutic intervention pathway for offenders 
between the age of 10–13 years. The overwhelming consensus between the majority of stakeholders 
is that such a pathway is likely to produce outcomes which are more satisfactory, for both the child 
and the broader community, than those which are presently available. 

We therefore recommend that the NSW Government explore the introduction of a voluntary 
alternative intervention pathway (Recommendation 6), as well as a mandatory treatment order 
scheme to direct engagement with therapeutic interventions in appropriate cases (Recommendation 
7). In respect of these measures, we use the term ‘intervention’ — rather than 'diversion' — to 
highlight that they represent a more intensive and tailored approach than existing diversionary 
processes under the Young Offenders Act 1997 (YOA); that is, warnings, cautions and Youth Justice 
Conferences (YJCs). 

To ensure clarity and accessibility, we suggest these intervention measures be established in 
legislation — for example, via inclusion in the YOA476 or the Children and Young Persons (Care and 
Protection) Act 1998. In this regard, we think it of some significance that such measures would be 
entirely consistent with the objects of the YOA in particular. Those objects include: 

• To establish a scheme that provides an alternative process to court proceedings for dealing with 
children who commit certain offences through the use of YJCs, cautions and warnings. 

• To establish a scheme for the purpose of providing an efficient and direct response to the 
commission by children of certain offences. 

• To establish and use YJCs to deal with alleged offenders in a way that: 

o enables a community-based negotiated response to offences involving all the affected 
parties 

o emphasises restitution by the offender and the acceptance of responsibility by the 
offender for their behaviour, and 

o meets the needs of victims and offenders. 

• To address the over-representation of Aboriginal and Torres Strait Islander children in the 
criminal justice system through the use of YJCs, cautions and warnings. 

While the timeframes for our Review did not allow for the development of a detailed model, our 
general recommended approach is outlined below. The specific design could be further developed 
by the NSW Government.  

6.4.1 A new referral, assessment and case management pathway 
During consultations, stakeholders highlighted the need for additional options to be available to 
police and the courts that support timely and appropriate interventions for 10–13 year olds, while 
also ensuring community safety.  

We recommend that the NSW Government explore introducing a new referral, assessment and case 
management pathway or scheme for children aged 10–13 years who exhibit concerning or harmful 
behaviours (Recommendation 6). This approach meets the needs of children and the community by 
proactively targeting the underlying causes of young children's behaviours, without the need for a 

 
476 The Law Society of NSW, Submission 9 (27 June 2025); NSW Bar Association, Submission 15 (30 June 2025). 
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plea or finding of guilt.477 It would operate on a voluntary basis and independently of criminal 
proceedings.  

This scheme could include a multidisciplinary body or panel that can receive and coordinate 
referrals (Recommendation 6(2)(a)). This reflects a suggestion made in submissions.478 Introducing 
such a panel may address concerns raised in consultations that, in the absence of clear referral 
pathways to appropriate services, young children may be unnecessarily drawn into the formal 
criminal justice system. Some submissions similarly highlighted the need for improved referral 
processes.479 

Matters warranting further, detailed consideration include: 

• The diversity of expertise required: For example, some submissions suggested that the panel 
could comprise multiple government agencies, practitioners and service providers, including 
Aboriginal Community-Controlled Organisations (ACCOs).480  

• The stage at which referrals can be made: For example, the NSW Police Force strongly 
supported the availability of therapeutic interventions at all stages of engagement with the 
criminal justice system.481 

• The threshold for making referrals: For example, it was suggested that referrals could be made 
where a child presents with certain risk factors, such as disengagement from education, 
unstable housing, or substance use or mental health issues.482 

• The appropriate referring entities: For example, the Police Association of NSW highlighted the 
need for frontline police to be able to refer children to programs or interventions.483 Other 
submissions suggested that referrals to the multidisciplinary body could be made by police, 
health practitioners, other NSW Government agencies, and community-based services.484 

Referrals could also be made by services that provide legal representation to children. 

We would observe that however this pathway might be implemented, its success is likely to be 
dependent upon a collaborative approach between all relevant agencies and practitioners. In 
particular, whilst we acknowledge that legal representatives of children have a fundamental duty to 
act in the best interests of their client, a pathway of the kind which we are recommending is directed 
towards, amongst other things, diverting children away from the criminal justice system and 
enhancing community safety. For the pathway to be successful, fundamental objectives of that kind 
must be a primary focus of all concerned. 

We recommend that the new scheme enable assessments of the child and their needs, and 
development of tailored and holistic support plans to address those needs (Recommendation 
6(2)(a)). This reflects suggestions made in submissions.485 Further consideration may also be given 
to additional functions that may be appropriate. 

 
477 The Aboriginal Legal Service (NSW/ACT), Submission 22 (2 July 2025). 
478 The Law Society of NSW, Submission 9 (27 June 2025); Youth Justice NSW, Department of Communities and 
Justice, Submission 12 (29 June 2025); The Aboriginal Legal Service (NSW/ACT), Submission 22 (2 July 2025); 
Children’s Court of NSW, Submission 24 (2 July 2025). 
479 Legal Aid NSW, Submission 2 (27 June 2025), Submission 2 (27 June 2025); NSW Police Force, Submission 5 
(27 June 2025). 
480 The Law Society of NSW, Submission 9 (27 June 2025); The Aboriginal Legal Service (NSW/ACT), 
Submission 22 (2 July 2025); Children’s Court of NSW, Submission 24 (2 July 2025). 
481 NSW Police Force, Submission 5 (27 June 2025). 
482 The Law Society of NSW, Submission 9 (27 June 2025). 
483 Police Association of NSW, Submission 1 (27 June 2025).  
484 The Law Society of NSW, Submission 9 (27 June 2025); Children’s Court of NSW, Submission 24 (2 July 
2025). 
485 The Law Society of NSW, Submission 9 (27 June 2025); The Aboriginal Legal Service (NSW/ACT), 
Submission 22 (2 July 2025). 
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We also recommend that the new scheme include a dedicated case management function or service 
to support implementation of the child’s support plan and coordinate service delivery 
(Recommendation 6(2)(b)). This service could operate alongside, or be integrated into, the body or 
panel referred to above. 

Recommendation 6(2)(b) responds to feedback received in consultations about the need for holistic, 
wraparound support for children who are engaging, or who are at risk of engaging, in offending 
behaviour. In consultations, we heard about the need for a whole-of-family approach, considering 
the needs of the family unit holistically and addressing family needs that can drive offending (such 
as disadvantage and dysfunction).  

Consultations also highlighted the need for a whole-of-government or whole-of-community 
response, rather than different service systems operating in isolation. Similarly, some submissions 
raised the need for improved multi-agency collaboration.486  

Further consideration could be given to any necessary information-sharing arrangements between 
agencies, noting Chapter 16A of the Children and Young Persons (Care and Protection) Act 1998 
already allows for the exchange of information and coordination of services between agencies that 
have a responsibility for the safety, welfare or wellbeing of children. 

The alternative pathway outlined in Recommendation 6 would be available on a voluntary basis. To 
incentivise participation, we recommend legislative restrictions on the admissibility, in criminal 
proceedings against a child, of statements or disclosures made by the child while engaging in this 
scheme (Recommendation 6(2)(c)).  

This reflects a suggestion made in submissions.487 Such protections may prevent potential barriers 
to engagement in the scheme, such as legal representatives advising children and families not to 
participate due to risks that information shared could be subpoenaed and used as evidence against 
the child.488 

Introducing these protections would require careful consideration of the complex legal and 
practical issues involved. For example, the desirability of an absolute prohibition on admissibility 
warrants further examination, including whether certain limited exceptions may be necessary to 
enable admissibility of evidence in appropriate circumstances (for example, where the child 
discloses victimisation by or of another person). 

Recommendation 6: Voluntary alternative intervention pathway for at-risk children aged 10–13 
years 

The NSW Government should consider introducing, by any legislation necessary, a voluntary 
alternative intervention pathway for 10–13 year olds who are in contact, or who are at risk of 
contact, with the criminal justice system which: 
(1) Operates independently of criminal justice proceedings or outcomes. 
(2) Includes the following features: 

(a) A scheme that can receive referrals, conduct assessments and develop support plans for 
children who have complex needs, for example through a multidisciplinary body or panel. 

(b) A case management function to enable implementation of the support plan and coordinate 
service delivery. 

(c) Restrictions on the admissibility in criminal proceedings against a child of statements 
made by the child while engaging in this pathway. 

 
486 Legal Aid NSW, Submission 2 (27 June 2025); NSW Police Force, Submission 5 (27 June 2025). 
487 The Law Society of NSW, Submission 9 (27 June 2025); NSW Bar Association, Submission 15 (30 June 2025); 
The Aboriginal Legal Service (NSW/ACT), Submission 22 (2 July 2025); Children’s Court of NSW, Submission 24 
(2 July 2025). 
488 NSW Health, Submission 27 (7 July 2025). 
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6.4.1.1 Illustrative case study: Application of Recommendation 6 
This case study indicates how Recommendation 6 could work in practice. It is an example of a more 
serious matter involving a child with complex needs, based on an amalgam of accounts we have 
heard.  

A child aged 13 years, ‘B’, is charged with aggravated break and enter and motor vehicle theft. The 
child is disengaged from education due to learning difficulties or potential undiagnosed intellectual 
disability, which manifests in disruptive behaviour. B has a history of reoffending linked to boredom 
and lack of parental oversight (due to substance misuse).  

At present, the outcomes may be as follows: 

• Police arrest B and refuse bail due to B’s significant criminal history and risk to community 
safety. B is remanded in custody, in a Youth Justice Centre that is far from their community. B is 
also exposed to more serious offenders while in custody.  

• B proceeds to court and the matter is dismissed due to doli incapax, without any further 
intervention. B struggles to reintegrate into community after time spent in custody and 
reoffends, as the underlying causes of their behaviour are not addressed.  

• B’s offending becomes more serious due to the criminogenic effects of their exposure to the 
justice system and a further escalation of unmet needs.  

In line with Recommendation 6, the response could be as follows: 

• Before proceeding to charge, police consider that there is insufficient evidence to rebut doli 
incapax.  

• Police instead refer B to the alternative intervention pathway which involves:  

o Multidisciplinary assessment of the B’s needs, including health needs (learning 
difficulties or potential undiagnosed intellectual disability) or educational needs (such as 
a need for alternative education options). 

o Development of a therapeutic action plan to address those needs, such as: 

 prioritisation for health assessment/diagnosis and related treatment 

 connection to alternative education options  

 whole-of-family support (including parental support), and 

 connection with community programs or role models.  

o Intensive case management to support engagement with the plan (for example, assisting 
B with attending appointments).  

6.4.2 New court orders to mandate engagement with therapeutic 
treatment 

In consultations, we heard that some high-risk or high-needs children may be unwilling to voluntarily 
engage in therapeutic supports. Similarly, some submissions highlighted the need for mandatory 
interventions to be available in certain circumstances.489 

We recommend that the NSW Government explore introducing court orders that can direct 
engagement by a child aged 10–13 years in therapeutic treatment in appropriate circumstances 
(Recommendation 7). Such orders could meet the interests of the child in facilitating engagement in 
therapeutic treatment and ensuring compliance through ongoing supervision.490 They may also 

 
489 Police Association of NSW, Submission 1 (27 June 2025); NSW Police Force, Submission 5 (27 June 2025); 
NSW Health, Submission 27 (7 July 2025). 
490 NSW Police Force, Submission 5 (27 June 2025). 
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serve the interests of victims and the community, by providing formal recognition that harm has 
occurred, and a response is required.491  

6.4.2.1 Proposed models 
We note stakeholders held differing views about the preferred model. Models proposed included:  

• A model where the court receives evidence about whether doli incapax is rebutted prior to 
commencing the prosecution of the substantive offence. If the presumption is not rebutted, but 
the court is satisfied the child had engaged or was engaging in behaviour that presented a 
significant risk to themselves or others, the court would be empowered to refer the child to 
therapeutic, education, child protection and/or cultural services.492 

• An ‘inquisitorial’ model for 10–13 year olds who are charged with offences other than a ‘serious 
children’s indictable offence’ (SCIO)493 and are dealt with summarily in the Children’s Court: 

o Whether the presumption of doli incapax is rebutted is not initially assessed. Rather, the 
Court determines whether the child committed the offence based on the police fact sheet. 
If so, the Court can issue a temporary Therapeutic Intervention Order requiring the child to 
engage in treatment or pro-social activities. 

o If the young person continues offending or breaches the order, the matter escalates to a 
criminal proceeding. However, the processes are different: the Court determines whether 
the physical elements of the offence are proven on the balance of probabilities, the rules of 
evidence do not apply, and admissions are not required. 

o If the charge is proven on this basis, the Court can make a temporary Therapeutic 
Intervention Order. No conviction is recorded, and if treatment is effective the proceedings 
are dismissed. However, if treatment is ineffective, the matter escalates to the normal 
criminal justice process, where doli incapax is assessed.  

o In proceedings where the prosecution is unable to rebut doli incapax, but the physical 
elements of the offence are proven on the balance of probabilities, the court can impose a 
final Therapeutic Intervention Order.  

o Final orders are also available to be made for 10–13 year olds charged with a SCIO.494 

• A model where a special verdict of ‘not criminally responsible because of doli incapax’ is 
available — for example, when the physical elements of the offence are proven but the 
presumption is not rebutted. This is similar to the special verdict of ‘act proven but not criminally 
responsible because of mental health impairment or cognitive impairment’ that is available in 
indictable criminal proceedings before the District or Supreme Court.495 Upon such a verdict, the 
orders available to the court include an order for the conditional or unconditional release of the 
defendant from custody.496 

6.4.2.2 Consideration of proposed models and recommended inclusions 
A key drawback of all the above proposed models is that they necessarily require the initiation of 
criminal proceedings and the child’s engagement in criminal justice processes. A recurring theme 

 
491 NSW Health, Submission 27 (7 July 2025). 
492 Children’s Court of NSW, Submission 24 (2 July 2025) 
493 A ‘serious children’s indictable offence’ (SCIO) is defined in section 3 of the Children (Criminal Proceedings) 
Act 1987 (NSW) and includes offences such as homicide, offences with a maximum penalty of 25 years or life 
imprisonment, serious sexual assault offences and certain firearms offences. SCIOs must be committed to the 
District or Supreme Court: at s 28(1).  
494 NSW Police Force, Submission 5 (27 June 2025). 
495 Mental Health and Cognitive Impairment Forensic Provisions Act 2020 (NSW) ss 30–31. 
496 Mental Health and Cognitive Impairment Forensic Provisions Act 2020 (NSW) s 33. 
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throughout this Review was the need to avoid prolonged exposure to criminal justice processes 
where possible, to reduce the likelihood of children becoming entrenched in the system.  

Rather than being contingent on criminal proceedings, our preferred approach is for treatment 
orders to be available where other avenues have been considered or attempted but were unsuitable 
or ineffective (Recommendation 7(2)(a)). For example, orders could be sought where the child has 
proceeded through the alternative pathway (referred to in Recommendation 6) without success, or 
where criminal proceedings are not pursued due to insufficient evidence. 

Given the young age and heightened vulnerability of children aged 10–13 years, and the application 
of the doli incapax presumption to this cohort, it is essential to approach treatment orders — which 
are a coercive measure — with caution. Accordingly, a high threshold should apply to the making of 
such orders, such as where there is significant risk of harm to the child or someone else, and the 
order would be in the child’s best interests (Recommendation 7(2)(a)).  

To ensure appropriate use of such orders, we recommend a requirement for multidisciplinary advice 
to be provided about whether a treatment order is warranted (Recommendation 7(2)(b)). For 
example, the multidisciplinary body referred to in Recommendation 6 could be tasked with this 
responsibility. One submission specifically supported such an approach.497  

We also recommend that the new order scheme include legal safeguards for statements or 
disclosures made by children participating in treatment pursuant to an order (Recommendation 
7(2)(c)). This reflects stakeholder feedback about the need to ensure information shared in 
therapeutic settings is not used against children in current or future criminal proceedings.498 

Further consideration could be given to whether orders should be able to require residential 
confinement to support treatment and, if so, how this would work in practice. For instance, it was 
suggested in consultations that youth bail accommodation centres could serve as a model. We 
understand a new bail accommodation centre, co-designed with community stakeholders, is being 
established in Moree.499 

Other matters that may be considered further in developing a treatment order scheme include: 

• Who is authorised to apply for an order.  

• The implications of both successful completion and non-compliance with an order.  

• Mechanisms for variation or revocation of, and appeals against, an order. 

While we strongly support the availability of treatment orders independently of criminal 
proceedings, we also recognise the potential utility of orders also being available where a child has 
proceeded through the criminal justice process. Similar to the suggestion made in a submission,500 
the outcomes could be that no conviction is recorded and the proceedings are dismissed upon 
successful completion of treatment pursuant to the order. Such an approach may help to avoid the 
harmful consequences of a conviction and promote engagement with therapeutic support. Although 
we did not have sufficient information to make formal recommendations in this area, we note this 
proposal for further consideration by the NSW Government. 

 
497 NSW Health, Submission 27 (7 July 2025). 
498 Legal Aid NSW, Submission 2 (27 June 2025); The Law Society of NSW, Submission 9 (27 June 2025); NSW 
Health, Submission 27 (7 July 2025); The Aboriginal Legal Service (NSW/ACT), Submission 22 (2 July 2025); 
Children’s Court of NSW, Submission 24 (2 July 2025). 
499 The Premier of NSW and NSW Minister for Youth Justice, ‘Ministerial media release: More than $2 million in 
additional funding for Moree as Youth Justice NSW marks milestones’ (Media Release, NSW Government, 7 
February 2025) <https://www.nsw.gov.au/ministerial-releases/more-than-2-million-additional-funding-for-
moree-as-youth-justice-nsw-marks-milestones>. 
500 NSW Police Force, Submission 5 (27 June 2025).  
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Recommendation 7: Mandatory court orders for at-risk 10–13 year olds to engage in therapeutic 
treatment 

(1) The NSW Government should explore introducing mandatory court orders that can direct 
engagement by a child aged 10–13 years in therapeutic treatment in appropriate 
circumstances. 

(2) The new treatment order scheme should include: 

(a) A high threshold for the making of such orders, such as where: other measures have been 
considered or attempted but were unsuccessful or inappropriate; there is a significant risk 
of harm to the child or another person; and the order would be in the child’s best interests.  

(b) A requirement for multidisciplinary advice to be provided about whether a treatment order 
is needed in a particular case. 

(c) Restrictions on the admissibility in criminal proceedings of statements made by the child 
while participating in treatment pursuant to an order. 

6.4.2.3 Illustrative case study: Application of Recommendation 7 
This case study illustrates the practical application of Recommendation 7, continuing from the 
earlier case of B.  

After initially engaging with the alternative intervention pathway (outlined in Recommendation 6), B 
experiences a deterioration in their home environment and withdraws from voluntary participation. 
Still assessed as high-risk and high-needs, B is subject to a treatment order issued by the Children's 
Court, based on advice from a multidisciplinary panel.  

The order requires B to participate in an intensive treatment program targeting the underlying 
causes of their behaviour. The treatment program is delivered in the community, allowing B to 
maintain community connections and avoid exposure to the criminal justice system. 

6.5 Implementation of our recommended approach 

6.5.1 Existing models in NSW that could be considered 
The referral, assessment and case management pathway envisaged by Recommendation 6 is not 
new. Existing models in NSW could be adapted or expanded to support its implementation.  

For example: 

• Youth Action Meetings involve NSW Government and non-government agencies coming 
together, in a structured forum, to share information, develop multi-agency action plans and 
implement strategies to support the referred young person (see Chapter 5).501 

• The Youth Koori Court is an alternative court process for sentencing Aboriginal and Torres Strait 
Islander children which involves NSW Government agencies and Elders developing an action 
plan to assist children to address the identified risk factors (see Chapter 5). Several submissions 
supported a model similar to the Youth Koori Court.502 

• Youth Justice NSW’s Bail Support service, which is available on a voluntary basis, can include 
connecting the young person with local community-based services, cultural groups or mentors, 

 
501 NSW Police Force, Youth Strategy 2023-2025 (2023) 11. 
502 The Law Society of NSW, Submission 9 (27 June 2025); Youth Justice NSW, Department of Communities and 
Justice, Submission 12 (29 June 2025); Aboriginal Affairs NSW, Premier’s Department, Submission 18 (2 July 
2025); Office of the Deputy Secretary, Child Protection and Permanency, Department of Communities and 
Justice, Submission 21 (2 July 2025); The Aboriginal Legal Service (NSW/ACT), Submission 22 (2 July 2025). 
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and liaising with the Department of Education about school attendance.503 In consultations, we 
received support for expanding the availability of this model to a broader range of 
circumstances. 

There are also existing mechanisms in NSW to compel access to treatment, which could be 
considered in implementing Recommendation 7. For example, under section 75 of the Children and 
Young Persons (Care and Protection) Act 1998, the Children’s Court can order a child aged under 14 
years who is before the Court as part of care and protection proceedings, and is exhibiting sexually 
abusive behaviour, to attend a therapeutic program relating to such behaviour.  

The order can also require the parents of the child to take whatever steps are necessary to enable a 
child to participate in a treatment program.504 A treatment plan must be presented to the Court 
before such an order is made.505  

6.5.2 Models in other jurisdictions that could be considered 
There are models in other jurisdictions that could be considered in implementing Recommendation 
6. For example, some submissions referred to the Therapeutic Support Panel for Children and Young 
People (TSP) in the Australian Capital Territory (ACT).506  

The TSP is a statutory body that delivers, oversees, and coordinates therapeutic supports for 
children and young people who are at risk of, or who are engaging in, serious harmful behaviours. 
Although introduced as part of reforms to raise the minimum age of criminal responsibility in the 
ACT, the measure is not limited to children below that age.507  

The TSP works with children and their families to address unmet needs and the underlying causes of 
harmful behaviours, with the aim of reducing harm and improving positive outcomes, including 
enhanced community safety.508 It has been operating since 27 March 2024.509 

There are three overlapping components of the TSP:510 

1. The Chair, who presides over and manages matters before the TSP.511 The Chair is a statutory 
position appointed by the ACT Minister for Children, Youth and Family Services.512 

2. The Panel, which comprises the Chair and other statutory members with expertise in areas such 
as child protection, mental health, disability, education, and Aboriginal and Torres Strait Islander 
services.513 The functions of the Panel include receiving referrals, assessing needs of referred 
children, advising on appropriate therapeutic treatment and support, and assisting to develop 
therapy plans.514  

3. The Therapeutic Case Management Team, which operationalises and delivers the supports 
provided to children and their families referred to the TSP. Its functions include assessments, 

 
503 NSW, Department of Communities and Justice, ‘Youth Justice Remand Intervention and Bail Services 
Factsheet’ NSW Government (Web Page, June 2024) 3 <https://www.nsw.gov.au/sites/default/files/2024-
06/Youth%20Justice%20Remand%20Intervention%20and%20Bail%20Services%20Factsheet.pdf>. 
504 Children and Young Persons (Care and Protection) Act 1998 (NSW) s 75(1)(b). 
505 Children and Young Persons (Care and Protection) Act 1998 (NSW) s 75(3).  
506 The Law Society of NSW, Submission 9 (27 June 2025); The Aboriginal Legal Service (NSW/ACT), 
Submission 22 (2 July 2025). 
507 Justin Barker, Therapeutic Support Panel for Children and Young People: 2024 Report (December 2024) 10. 
508 Ibid, 11. 
509 Ibid, 9. 
510 Ibid 11–13. 
511 Children and Young People Act 2008 (ACT) s 501G. 
512 Children and Young People Act 2008 (ACT) s 501F(1).  
513 Children and Young People Act 2008 (ACT) s 501E. 
514 Children and Young People Act 2008 (ACT) s 501C(1). 
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developing therapy plans, case coordination and casework, individual advocacy, transition 
planning, and collaborating with key stakeholders.515  

Referrals to the TSP can be made by a range of entities, including police, education providers, health 
practitioners, and judges or magistrates.516 A referring entity can make a referral if they believe on 
reasonable grounds that the child has a genuine need and is at risk of engaging, or has engaged, in 
harm to themselves or others, serious damage to property, the environment, or cruelty to animals, or 
other serious or destructive behaviours.517  

A recent report on the TSP indicates that, although the program is still in its development and 
implementation phase, there are early signs of positive impacts. The report noted that demographic 
data shows the TSP is successfully reaching its intended target group — children and young people 
with complex needs who are, or who are at risk of, engaging in harmful behaviours — and that its 
practice model aligns well with the needs of this cohort.518 

There are also mandatory order schemes in other jurisdictions which could be considered or adapted 
in implementing Recommendation 7 — such as the Intensive Therapy Order (ITO) scheme in the ACT 
or the Therapeutic Treatment Order (TTO) scheme in Victoria. 

In the ACT, the Director-General (of the Community Services Directorate) can apply to the ACT 
Children’s Court for a ITO in respect of a child or young person aged 10–17 years, which directs them 
to undergo an assessment of their behaviour, needs, and/or treatment in accordance with a therapy 
plan.519 ITOs can also authorise the Director-General to issue a ‘confinement direction’ — allowing 
the child to be confined from time to time while the order is in effect — if deemed reasonably 
necessary as a last resort to support assessment or treatment.520  

The TSP (outlined above) can recommend whether applications for an ITO should be made.521 The 
Court can make an ITO if satisfied of certain matters, including that: 

• if the order is not made, there will be a significant risk of harm to the child or someone else, and 
the risk of harm arises from the child’s conduct 

• less restrictive responses have been tried or considered, but were not successful or not 
appropriate, and 

• making the order is in the best interests of the child.522 

If the order includes a confinement direction, the order must state: 

• that the child may be confined as a last resort while the order is in force 

• the place and purpose of confinement, and 

• any further conditions of the authorisation.523 

In Victoria, the Secretary of Child Protection Services can apply for a TTO where a child aged 10–17 
years has displayed problematic or abusive sexual behaviours and is in need of therapeutic 

 
515 Justin Barker, Therapeutic Support Panel for Children and Young People: 2024 Report (December 2024) 13. 
516 Children and Young People Act 2008 (ACT) s 501A(1) (definition of ‘referring entity’). 
517 Children and Young People Act 2008 (ACT) s 501Q(1). 
518 Justin Barker, Therapeutic Support Panel for Children and Young People: 2024 Report (December 2024) 33. 
519 Children and Young People Act 2008 (ACT) ss 532(a), 539. 
520 Children and Young People Act 2008 (ACT) s 532(b). 
521 Children and Young People Act 2008 (ACT) s 501C(1)(e). 
522 Children and Young People Act 2008 (ACT) s 549.  
523 Children and Young People Act 2008 (ACT) s 550. 
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treatment.524 The Victorian Therapeutic Treatment Board, which is a specialised multidisciplinary 
panel, provides advice about whether it is appropriate to seek a TTO.525  

The Victorian Children’s Court may make an order if satisfied that the child has exhibited sexually 
abusive behaviours and that the order is necessary to ensure the child's access to, or attendance at, 
an appropriate therapeutic treatment program.526 TTOs may require the child to attend a treatment 
program, and/or the child’s parent or guardian to take any necessary steps to enable the child to 
attend the treatment.527 Statements made by a child during participation in a therapeutic treatment 
program — whether under a TTO or voluntarily — are not admissible in any criminal proceedings 
involving that child.528  

One submission observed that TTOs have been implemented effectively in Victoria, with families 
recognising their benefits and, in some cases, actively seeking them out to support their child’s 
treatment.529  

6.5.3 The critical role of accessible and effective therapeutic services  
Effective implementation of Recommendations 6 and 7 will rely significantly on the availability, 
accessibility and quality of relevant therapeutic services. In submissions, stakeholders highlighted 
issues with the current service system, including: 

• A lack of available services, particularly in regional and remote areas, to assess and address risk 
factors including disability, mental health, and alcohol and other drug use.530 For many children, 
detention in Youth Justice Centres is often the first opportunity for comprehensive 
assessment.531 

• Service capacity issues, including limited operating hours, staffing and training.532 Police often 
take on roles more appropriately suited to other service providers, due to gaps in service 
availability.533  

• Significant reliance on ACCOs to provide psychological and support services to children, when 
these organisations are not resourced to meet demand.534 

Feedback received during stakeholder consultations indicated that investment in therapeutic 
services and programs is low, sporadic and short-term, and that a systemic and strategic approach 
to funding services is needed. Similarly, the interim report of the Legislative Assembly Committee 
on Law and Safety’s inquiry into community safety in regional areas found that service delivery is 

 
524 Children, Youth and Families Act 2005 (Vic) ss 244–246. 
525 Children, Youth and Families Act 2005 (Vic) s 245(6). 
526 Children, Youth and Families Act 2005 (Vic) s 248(1). 
527 Children, Youth and Families Act 2005 (Vic) ss 249(1), (2)(a). 
528 Children, Youth and Families Act 2005 (Vic) s 251. 
529 NSW Health, Submission 27 (7 July 2025). 
530 Legal Aid NSW, Submission 2 (27 June 2025); The Aboriginal Legal Service (NSW/ACT), Submission 22 (2 
July 2025; NSW Health, Submission 27 (7 July 2025). 
531 Office of the Senior Practitioner, Child Protection and Permanency, Department of Communities and 
Justice, Submission 19 (2 July 2025). 
532 NSW Police Force, Submission 5 (27 June 2025); Youth Justice NSW, Department of Communities and 
Justice, Submission 12 (29 June 2025). 
533 NSW Police Force, Submission 5 (27 June 2025). 
534 Aboriginal Affairs NSW, Premier’s Department, Submission 18 (2 July 2025). 
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often siloed and there is limited coordination, which may be due to the competitive nature of grant 
funding.535  

We recognise that implementing Recommendations 6 and 7 would require additional investment in, 
and development of, the current therapeutic service system. In doing so, the NSW Government may 
have regard to the suggestions made by stakeholders during this Review, including: 

• Increased funding for diagnostic and support services for children with disabilities and mental 
health issues.536 

• Increased investment in alcohol and other drug supports in regional areas.537 

• Introducing specialised services for children who use violence.538 

• Enhanced investment in ACCO-led supports and services.539 

  

 
535 Legislative Assembly Committee on Law and Safety, Parliament of NSW, Community safety in regional and 
rural communities – Interim Report: Addressing the drivers of youth crime through early intervention (Report No 
2/58, May 2025) 76. 
536 Legal Aid NSW, Submission 2 (27 June 2025); The Law Society of NSW, Submission 9 (27 June 2025). 
537 The Aboriginal Legal Service (NSW/ACT), Submission 22 (2 July 2025). 
538 The Law Society of NSW, Submission 9 (27 June 2025).  
539 Legal Aid NSW, Submission 2 (27 June 2025); Community Restorative Centre, Submission 3 (27 June 2025); 
NSW Council for Civil Liberties, Submission 13 (30 June 2025); SNAICC, Submission 16 (1 July 2025); Aboriginal 
Affairs NSW, Premier’s Department, Submission 18 (2 July 2025); The Aboriginal Legal Service (NSW/ACT), 
Submission 22 (2 July 2025); AbSec, Submission 25 (4 July 2025); Aboriginal Women’s Advisory Network, 
Submission 26 (4 July 2025). 
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Appendix A: Regional visits 

Tamworth 
On 18 June 2025, meetings were held with the following individuals and groups: 

1. The Aboriginal Legal Service (NSW/ACT). 

2. Jeff Budd, Deputy Mayor, Tamworth Local Council. 

3. Legal Aid NSW. 

4. NSW Police Force. 

5. Tamworth Aboriginal Community-Controlled Organisations. 

6. Tamworth Justice Collective. 

7. Tamworth Local Aboriginal Land Council and the Fresh Footprints Program. 

Moree 
On 19 June 2025, meetings were held with the following individuals and groups: 

1. Aboriginal Elders Group. 

2. The Aboriginal Legal Service (NSW/ACT). 

3. Brendan Moylan MP, Member for Northern Tablelands. 

4. Legal Aid NSW. 

5. Magistrate Paul Hayes. 

6. Moree for Change Action Group. 

7. Moree Mothers and Grandmothers Group. 

8. Moree Plains Shire Council. 

9. NSW Police Force. 
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Appendix B: Focus questions 
Legal operation of doli incapax 

1. How is the presumption of doli incapax operating in practice? Do you have any comments in 
relation to:  

a. the nature and extent of the evidentiary burden on the prosecution, and/or 

b. the evidence available to the court in doli incapax matters, including what improvements 
could be made to improve the available evidence? 

2. Are there potential evidentiary or operational reforms (for example, improved training) that 
should be considered to improve the evidence available to the court in doli incapax matters?  

Approaches to doli incapax in Australian jurisdictions 

3. How should the principle of doli incapax be legislated in NSW?  

4. Should legislation require consideration of doli incapax at early or multiple stages of the 
criminal justice process?  

Impact of doli incapax 

5. How does the operation of the presumption of doli incapax impact on: 

a. criminal justice responses to offending behaviour by children aged 10 to 13, and/or 

b. the affected children themselves?  

6. Are there any ways to facilitate access by accused children aged 10 to 13 to relevant services 
or support, without undermining the operation of doli incapax? If so, what changes should be 
made to enable this? 

Interaction between doli incapax and diversion schemes 

7. How does the operation of doli incapax interact with: 

a. diversion under the Young Offenders Act 1997? 

b. mental health diversions under the Mental Health and Cognitive Impairment Forensic 
Provisions Act 2020? 

8. Are there any ways to facilitate engagement in diversion by children aged 10 to 13 in contact 
with the criminal justice system? If so, what changes should be made to enable this? 

Regional issues 

9. Are there particular issues in regional or rural areas that may affect the operation of doli 
incapax? 

Addressing offending by 10 to 13 year olds 

10. Are there are other matters that you wish to raise about the appropriate response to offending 
behaviours by 10 to 13 year olds?  
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Appendix C: Written submissions 
Note that submissions were assigned numbers based on the order in which they were received. 

Submission 
No. Stakeholder Date 

received 

1 Police Association of NSW 27-Jun-25 

2 Legal Aid NSW 27-Jun-25 

3 Community Restorative Centre 27-Jun-25 

4 Just Reinvest NSW 27-Jun-25 

5 NSW Police Force 27-Jun-25 

6 Wirringa Baiya Aboriginal Women’s Legal Centre 27-Jun-25 

7 Office of the Advocate for Children and Young People 27-Jun-25 

8 The Public Defenders  27-Jun-25 

9 Law Society  27-Jun-25 

10 The Shopfront Youth Legal Centre  27-Jun-25 

11 Australian Lawyers for Human Rights 27-Jun-25 

12 Youth Justice NSW, System Reform, Department of Communities and 
Justice (DCJ) 

29-Jun-25 

13 NSW Council for Civil Liberties 30-Jun-25 

14 Intellectual Disability Rights Service  30-Jun-25 

15 NSW Bar Association  30-Jun-25 

16 SNAICC – National Voice for Our Children  30-Jun-25 

17 The Law Council of Australia  1-Jul-25 

18 Aboriginal Affairs NSW, Premier’s Department 2-Jul-25 

19 Office of the Senior Practitioner, Child Protection and Permanency 
(CPP), DCJ 

2-Jul-25 

20 Aboriginal Culture in Practice, CPP, DCJ 2-Jul-25 

21 Office of the Deputy Secretary, CPP, DCJ 2-Jul-25 

22 The Aboriginal Legal Service (NSW/ACT) 2-Jul-25 
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23 Kristie Morris  2-Jul-25 

24 Children’s Court of NSW 2-Jul-25 

25 AbSec NSW 4-Jul-25 

26 Aboriginal Women’s Advisory Network 4-Jul-25 

27 NSW Health 7-Jul-25 

28 Office of the Director of Public Prosecutions 11-Jul-25 
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Appendix D: Consultations  

Individual meetings 
Over June–August 2025, individual meetings were held with the following stakeholders: 

1. The Aboriginal Legal Service (NSW/ACT). 

2. Chief Magistrate of the Local Court. 

3. The Honourable Kevin Anderson MP, Member for Tamworth. 

4. Legal Aid NSW. 

5. Magistrates of the Children’s Court. 

6. The McNamara Family. 

7. NSW Police Force. 

8. The Office of the Director of Public Prosecutions. 

9. The President of the Children’s Court. 

10. Youth Justice NSW, System Reform, Department of Communities and Justice (DCJ). 

Group roundtables 

Roundtable 1 — 3 July 2025 
This roundtable was attended by representatives from: 

1. The Aboriginal Legal Service (NSW/ACT). 

2. Bureau of Crime Statistics and Research, Strategy, Policy and Commissioning (SPC), DCJ.  

3. Justice Health NSW. 

4. Legal Aid NSW. 

5. NSW Police Force. 

6. Office of the Advocate for Children and Young People. 

7. Policy Reform and Legislation, Law Reform and Legal Services (LRLS), DCJ. 

8. System Reform, DCJ. 

9. Women, Family and Community Services, SPC, DCJ. 

Roundtable 2 — 9 July 2025 
This roundtable was attended by representatives from: 

1. Aboriginal Affairs NSW, Premier’s Department. 

2. Community Services Statewide Services, DCJ. 

3. Department of Education 

4. Moree Place-based Coordination Team, Premier’s Department. 

5. Policy Reform and Legislation, LRLS, DCJ. 

6. Regional Youth. 



 

 

  

 


	Executive summary
	The common law presumption of doli incapax
	The Review
	Our conclusions
	The operation of the presumption of doli incapax
	Related considerations

	Our recommendations

	Recommendations
	1 Background and context
	1.1 Introduction
	1.2 The presumption of doli incapax
	1.3 This Review
	1.4 Context underpinning this Review
	1.4.1 The minimum age of criminal responsibility in NSW
	1.4.2 The High Court decision of RP v The Queen
	1.4.3 The BOCSAR study on the impact of RP
	1.4.4 The Young Offenders Act 1997
	1.4.5 Closing the Gap targets
	1.4.6 Broader considerations relating to youth crime
	1.4.6.1 Community concerns
	1.4.6.2 Recent inquiries into youth crime and justice
	1.4.6.3 Recent initiatives in NSW


	1.5 Matters outside our Terms of Reference
	1.5.1 Offending by 14–17 year olds
	1.5.2 Reform to the minimum age of criminal responsibility
	1.5.3 Reforms to other service systems

	1.6 Review approach and stakeholder engagement
	1.6.1 Regional visits
	1.6.2 Written submissions
	1.6.3 Individual meetings and group roundtables
	1.6.4 Limitations of a targeted consultation method


	2 Balancing the interests of children and community safety
	2.1 Introduction
	2.2 The rationale for the presumption of doli incapax
	2.2.1 Doli incapax reflects developmental limitations of young children
	2.2.2 Trauma and other vulnerabilities impact child development

	2.3 Recent data on youth crime in NSW
	2.3.1 Legal proceedings against children generally
	2.3.2 Legal proceedings against 10–13 year olds
	2.3.2.1 Interactions with police
	2.3.2.2 Court appearances and outcomes
	2.3.2.3 Experiences in custody
	2.3.2.4 Demographic characteristics
	2.3.2.5 Geographical differences
	2.3.2.6 Complex needs


	2.4 Recent data on crime in regional and rural NSW
	2.5 Stakeholder perspectives
	2.6 Case studies
	2.6.1 R v Harry
	2.6.2 A’s case
	2.6.3 Comments


	3 The operation of doli incapax
	3.1 Introduction
	3.2 The legal principle of doli incapax
	3.3 RP v The Queen
	3.3.1 Principles which emerge from RP
	3.3.1.1 The requirement for proof of knowledge that the act is seriously wrong
	3.3.1.2 The nature of evidence to rebut the presumption

	3.3.2 The outcome in RP
	3.3.3 The presumption following RP
	3.3.4 Types of evidence relied on

	3.4 Process for dealing with doli incapax in criminal proceedings
	3.4.1 Consideration at the charge stage
	3.4.2 Consideration by the prosecution
	3.4.3 Consideration at the court stage
	3.4.3.1 Bail determinations
	3.4.3.2 Preliminary hearings


	3.5 Stakeholder perspectives on the operation of doli incapax
	3.5.1 The nature and extent of the burden on the prosecution
	3.5.1.1 Evidence in doli incapax matters is often limited and non-specific
	3.5.1.2 Evidence to rebut doli incapax may be sought from support figures

	3.5.2 Consideration of doli incapax by those engaged in the criminal Justice system
	3.5.2.1 Doli incapax is often considered at a late stage
	3.5.2.2 Understanding and application of doli incapax is inconsistent

	3.5.3 Training and guidance for criminal justice system participants

	3.6 Our recommended approach

	4 Legislating the presumption of doli incapax
	4.1 Introduction
	4.2 Different approaches to legislating doli incapax
	4.2.1 Elements of the test across Australia jurisdictions
	4.2.2 ‘Capacity to know’ requirement and BDO v The Queen
	4.2.3 Differences in data trends
	4.2.4 The Victorian approach to legislating doli incapax

	4.3 Stakeholder perspectives on legislating doli incapax
	4.3.1 Legislating the current common law position
	4.3.2 Adopting a ‘capacity to know’ test
	4.3.3 Clarifying the relevant considerations for rebutting doli incapax
	4.3.4 Legislative requirements to consider doli incapax at early stages
	4.3.5 Legislative arrangements for preliminary doli incapax and/or capacity hearings
	4.3.6 Mandatory requirements for expert assessments
	4.3.7 Mandatory requirements to consider cultural factors

	4.4 Our recommended approach
	4.4.1 Legislation should reflect the current common law position and specify relevant considerations for rebutting doli incapax
	4.4.2 Legislation should include a statutory review mechanism
	4.4.3 Legislation should not mandate early consideration of doli incapax
	4.4.4 Legislation should not mandate expert assessments
	4.4.5 Legislation should not mandate capacity hearings


	5 Interaction between doli incapax and statutory diversion schemes
	5.1 Introduction
	5.2 Importance of diversion
	5.3 Current diversion schemes
	5.3.1 Diversion under the Young Offenders Act 1997
	5.3.1.1 Warnings
	5.3.1.2 Cautions
	5.3.1.3 Youth Justice Conferences

	5.3.2 Diversion under mental health legislation

	5.4 Stakeholder perspectives on the diversion schemes
	5.4.1 Interaction between doli incapax and diversion schemes
	5.4.2 Barriers to diversions under the YOA
	5.4.2.1 The admission requirement
	5.4.2.2 Three caution limit
	5.4.2.3 Offence exclusions
	5.4.2.4 Uncertainty about the admissibility of diversion-related evidence
	5.4.2.5 Inconsistent awareness or use of diversion by police

	5.4.3 Barriers to mental health diversions

	5.5 Our recommended approach
	5.5.1 Improving access to YOA diversions by 10–13 year olds
	5.5.1.1 Illustrative case study: Application of Recommendation 4

	5.5.2 Improving access to mental health diversions by 10–13 year olds

	5.6 Other diversionary programs
	5.6.1 Existing programs and services
	5.6.1.1 Youth on Track
	5.6.1.2 NSW Police Force initiatives
	5.6.1.3 New Street Services
	5.6.1.4 BackTrack
	5.6.1.5 Yilaan.gaal Dhina (Fresh Footprints)
	5.6.1.6 Youth Koori Court
	5.6.1.7 The Cockatoo Initiative and My Path

	5.6.2 Further improvements to diversion programs and services


	6 Addressing underlying causes of behaviour by 10–13 year olds
	6.1 Introduction
	6.2 The impact of the presumption of doli incapax
	6.2.1 Failing to prevent exposure to criminal justice processes
	6.2.2 Preventing accountability for behaviour
	6.2.3 Failing to result in impactful intervention

	6.3 The need for an alternative response
	6.4 Our recommended approach
	6.4.1 A new referral, assessment and case management pathway
	6.4.1.1 Illustrative case study: Application of Recommendation 6

	6.4.2 New court orders to mandate engagement with therapeutic treatment
	6.4.2.1 Proposed models
	6.4.2.2 Consideration of proposed models and recommended inclusions
	6.4.2.3 Illustrative case study: Application of Recommendation 7


	6.5 Implementation of our recommended approach
	6.5.1 Existing models in NSW that could be considered
	6.5.2 Models in other jurisdictions that could be considered
	6.5.3 The critical role of accessible and effective therapeutic services


	Appendix A: Regional visits
	Tamworth
	Moree

	Appendix B: Focus questions
	Appendix C: Written submissions
	Appendix D: Consultations
	Individual meetings
	Group roundtables
	Roundtable 1 — 3 July 2025
	Roundtable 2 — 9 July 2025



