











�

















REGULATORY





IMPACT





STATEMENT











WILLS PROBATE AND ADMINISTRATION REGULATION 2003 



































					July 2003


























REGULATORY IMPACT STATEMENT











TITLE OF REGULATORY			Wills, Probate and Administration	


PROPOSAL:					Regulation 2003








PROPONENT:				Attorney General’s Department








RESPONSIBLE MINISTER:		The Hon RJ Debus, MP


						Attorney General








RELEVANT ACT:				Wills, Probate and Administration


Act 1898











�
Table of Contents





Why is the Regulation being Reviewed?	4


Approach Taken in this Regulatory Impact Statement	4


Objectives of Regulatory Proposal	5


4.	Background	5


5.	Prescribed Threshold Entitlement	5


	5.1  De Facto Spouses	6


	5.2  The ‘Prescribed Amount’	7


	5.3  Examples of how the Rules of Distribution Apply	7


6. 	Prescribed Rate of Interest	10


7.	Options to Achieve Objectives	10


	7.1  Prescribed Threshold Objective	10


	7.1.1  The ‘Do Nothing’ Option	11


	7.1.2  The Proposed Regulation (Preferred Option)	12


	7.1.3  Summary of Cost/Benefit Analysis	15


	7.2  Prescribed Interest Rate Objective	16


	7.2.1  The ‘Do Nothing’ Option	16


	7.2.2  The Proposed Regulation (Preferred Option)	17


	7.2.3  Summary of Cost/Benefit Analysis	18


8.	The Impact of the Proposed Regulation	19


9.	Consultation Program	19





WHY IS THE REGULATION BEING REVIEWED? 


The Subordinate Legislation Act 1989 provides for Regulations to have a limited life.  In most cases, regulations are automatically repealed 5 years after they are made.  When a Regulation is due for repeal, the responsible agency must review the Regulation, its social and economic impacts, and the need for the Regulation, and make a decision about whether the regulation should be remade. The results of this review are required to be published in a Regulatory Impact Statement (RIS) and submissions invited from the public.


The Wills Probate and Administration Regulation 1998 (“the existing Regulation”) prescribes an amount which is the threshold entitlement for surviving spouses in relation to the distribution of intestate estates (currently $150 000); and sets an interest rate for annuities and legacies which are not distributed after a year (currently 6%).  


This RIS proposes that the Regulation be remade under the regulation making power set out in section 153 of the Wills Probate and Administration Act 1898, prescribing a higher threshold amount ($200 000) and the same interest rate as in the existing Regulation.





APPROACH TAKEN IN THIS REGULATORY IMPACT STATEMENT


The RIS first considers the objectives of the Regulation and how it operates in practice.  The RIS examines the options of allowing the Regulation to lapse, and the preferred option of remaking the Regulation with the change referred to above..


Submissions about the proposed Regulation can be made to:


Mr Laurie Glanfield 


Director General 


Attorney General’s Department


GPO Box 6


SYDNEY    2001





or by email to Vicki_Sarfaty@agd.nsw.gov.au   





Submissions must be received by Monday 4 August 2003.
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3.	OBJECTIVES OF THE REGULATORY PROPOSAL





The objectives of the proposed Regulation are:





to prescribe an amount which is the threshold entitlement for surviving spouses in relation to the distribution of intestate estates; and





to prescribe the rate of interest payable in relation to both arrears of annuities and legacies which remain undistributed following expiration of the executor’s year (an executor generally has one year to administer an estate).








4.	BACKGROUND





The proposed Wills, Probate and Administration Regulation 2003 replaces the provisions of the Wills, Probate and Administration Regulation 1998.





The Wills, Probate and Administration Act 1898 (WPA) provides a legislative framework for the making of wills, the granting of probate and the administration of deceased estates.  It is therefore of considerable significance to all people who reside in, or hold property governed by the laws of New South Wales.





The proposed Wills, Probate and Administration Regulation 2003 addresses two matters dealt with by the WPA.  First, it prescribes an amount as the threshold entitlement for surviving spouses in relation to the distribution of intestate estates.  Secondly, it prescribes the rate of interest which is to be payable, in certain circumstances, in relation to both legacies and arrears of annuities.  These two matters are dealt with in greater detail below.





5.	PRESCRIBED THRESHOLD ENTITLEMENT





Where a person dies intestate, the WPA provides that the real and personal estate be distributed or held in trust for the persons specified in the rules of distribution.  Under these rules, where there is a surviving spouse and children, other classes of relatives are excluded as beneficiaries and surviving spouses  take priority over children.   (Note: The WPA uses the term ‘issue’ for children).





The three possible situations are as follows:





The intestate leaves a spouse but no children 





Where the intestate is survived by a spouse but no children, the surviving spouse is absolutely entitled to the whole of the intestate’s estate:  WPA section 61B(2).





The intestate leaves a spouse and children





Where the intestate leaves a spouse and children, the distribution of the estate depends upon its value, excluding any “household chattels”, so that either of two situations may arise:





where the value of the estate, excluding any household chattels, does not exceed the prescribed amount (currently $150 000), in which case the surviving spouse is absolutely entitled to the whole of the intestate’s estate; WPA section 61B(3).





where the value of the estate, excluding any household chattels, exceeds the prescribed amount, in which case the surviving spouse is entitled to receive the household chattels, the prescribed amount, interest on the prescribed amount at the rate stipulated by section 84A of the WPA from the date of death until payment of the prescribed amount (which is the interest rate set by this Regulation for interest on legacies and annuities) and one-half of the balance of the estate; the other half or residue of the estate is held upon statutory trust for the children:  WPA section 61B(3) and (12).





Furthermore, where the estate includes a shared home the surviving spouse is also entitled to exercise the right conferred by section 61D of the WPA and require the appropriation of the deceased’s interest in the shared home at a proper valuation in satisfaction or partial satisfaction of the spouse’s share in the intestacy.  Therefore, even where the value of the deceased’s interest in the shared home exceeds the value of the share that the surviving spouse would otherwise be entitled to under section 61B(3) of the WPA, the spouse may require the appropriation of the shared home in which event the share of the children in the intestacy is thereby reduced.





The intestate leaves children but no spouse





Where the intestate leaves children but no surviving spouse, the whole estate is held upon statutory trust for the children: WPA section 61B(4).





5.1	De facto spouses





From 1 July 1985, the WPA has also provided for a surviving de facto spouse to be considered as an eligible next-of-kin on intestacy.  A de facto spouse is a de facto spouse of the opposite sex in the period from 1 July 1985 to 23 September 1999.  Thereafter, a de facto spouse may be of either the opposite or the same sex.  The rights of a surviving de facto spouse on intestacy depend upon the existence of competing claims from another spouse and/or children.





For instance, where the intestate leaves a de facto spouse but no other spouse or children, then the de facto spouse is entitled to the whole estate: WPA section 32G(2).





Where the intestate leaves both a de facto and another spouse, the de facto spouse, in order to override and take in substitution of the other spouse, must have been the de facto spouse of the intestate for a continuous period of not less than two years prior to the death of the intestate and the intestate must not, during the whole or any part of that period, have lived with the other spouse: WPA section 61B(3A).





Finally, where the intestate leaves children and a de facto but not another spouse, the de facto spouse is treated the same way as any other surviving spouse, provided  he or she was the de facto spouse of the intestate for a continuous period of not less than two years prior to the death of the intestate: WPA section 61B(3B)(a).  Otherwise, the children are solely entitled: WPA section 61B(3B)(b)(i).   





In circumstances where the de facto spouse fails to satisfy this time requirement (that is, they have not lived with the intestate for a continuous period of two years or more), the de facto spouse nevertheless remains entitled to the same interest in the estate as another spouse if the children do not include children of the intestate, or the children of the intestate are also children of the de facto spouse: WPA section 61B(3B)(b)(ii).





Where a de facto spouse becomes entitled on intestacy, such spouse may, like any other spouse, exercise the right of election given by section 61D of the WPA in respect of the shared home.





5.2	The ‘prescribed amount’





Section 61A of the WPA provides that the ‘prescribed amount’ means $50,000 or such other amount as is set by regulation.  The ‘prescribed amount’ has been increased previously by Regulation on two occasions.  The first was in 1982 when it was increased from $50,000 to $100,000.  The second occasion was in 1993 when it was increased from $100,000 to $150,000.





5.3	Examples of how the rules of distribution apply when there is a surviving spouse and/or children 





The following examples illustrate how the distribution rules would work in particular circumstances.  The examples do not take into account how an estate might, in practice, be distributed if a child or another relative makes a successful application under the Family Provision Act 1982.





Example 1





A husband dies aged 47, leaving a 45 year old wife and two children.





The family home, in the husband’s name, is worth $300,000.  The husband also leaves $50,000 in cash and a car worth $10,000.  The wife has no significant financial assets.








Excluding household chattels, the estate is worth $360,000.  The widow receives $150,00 (the prescribed amount) and out of the remaining amount she receives $105,000.  The children each receive $52,500.





The widow may exercise her right under section 61D to call for the transfer of the family home.  However, if she does she will not be entitled to make a claim on the car or the cash.








Example 2





A husband dies aged 42 leaving a wife of a second marriage together with three children from his first marriage.   





The family home, worth $200,000, is in the husband’s name.  He leaves cash of $75,000 and a car worth $25,000.





The combined value of the assets is $300,000.  The wife of the second marriage receives the household chattels and $150,000 (the prescribed amount), together with half of the remaining assets, $75,000, amounting to a total of $225,000.  The three children of the first marriage share the remaining $75,000, that is they each receive $25,000.





The wife of the second marriage may also exercise her right under section 61D to call for transfer of the family home.  However, if she does, she will not be entitled to make a claim for the car or the cash.








Example 3





A de facto wife aged 50 dies, leaving her 52 year old de facto husband and four children.





The family home, worth $200,000, is jointly owned.  The de facto wife leaves cash of $60,000 and an investment property worth $160,000.





Under property law, where property is in joint names, and one owner dies, the right of survivorship applies.  The family home passes automatically to the de facto husband and it does not form part of the estate.





The remaining assets are worth $220,000. The de facto husband receives the first $150,000 (the prescribed amount) and half the balance of $70 000, namely $35 000.  





The remaining $35,000 is divided among the four children.








�
Example 4.





A husband aged 49 dies, leaving a wife aged 48 years, a de facto wife, aged 35 years, with whom he has been living continuously for 3 years, and two children from his marriage.





The husband’s home, which is in his name only, is worth $300,000.  The husband also leaves $10,000 in cash and a car worth $20,000.  The de facto wife has no significant financial assets.





Excluding household chattels, the estate is worth $330,000.  The wife receives nothing, the de facto wife receives $150,000 (the prescribed amount) and out of the remaining amount she receives $90,000.  The children of the marriage each receive $45,000.





The de facto wife may exercise her right under section 61D to call for the transfer of the family home.  If the de facto wife exercises this right, the amount available to the children of the intestate will be reduced to $30,000, or $15,000 each.








Example 5





A wife dies aged 55 leaving a husband aged 53 and three children. 





Her only asset (apart from the shared home owned jointly with her husband -which passes to her husband by survivorship and does not form part of her estate) is superannuation monies of $300,000, paid to her estate by the trustees of the superannuation fund.





The husband receives the first $150,000 and one half of the balance, a total of $225,000. The children receive $25,000 each.








Example 6





A man dies aged 46 leaving a male de facto aged 44 (with whom he has been living for seven years) and 2 children of a marriage (he is divorced).  





His assets comprise an investment unit valued at $300,00, shares valued at $100,000 and a motor vehicle worth $30,000 (all in his own name).  His total estate is therefore worth $430,000.





His de facto receives the first $150,000 and one half the balance, a total of $290,000, and the children receive $70,000 each.








�
Example 7 





A woman dies aged 43 leaving a female de facto aged 41 (with whom she has been living for five years) and two children.





Her assets comprise the property she lived in (which is in her name only)  valued at $300,000 and bank accounts totaling $100,000.





Her de facto would be entitled to the first $150,000 plus one - half the balance, which makes a total of $275,000.  The children would be entitled to $62,500 each.





However, her defacto could elect under s.61D to take the home and if she does elect, the children would share the $100,00 ($50,000 each).








6.	PRESCRIBED RATE OF INTEREST





Section 84A(1) of the WPA provides that, where interest is payable on any legacy or any arrears of an annuity, such interest shall, unless the will or instrument otherwise provides or the Court otherwise orders, be payable at the rate as may be prescribed in a regulation.





However, a will may provide for a different interest rate and the Supreme Court can order that a different rate be paid.





The effect of such a regulation is to set the rate of interest payable in relation to both arrears of annuities and legacies which remain undistributed following expiration of the executor’s year.  The executor’s year refers to the general law rule which allows executors a period of one year following a testator’s death within which to distribute an estate.  It is considered that the payment of interest in these circumstances encourages the timely administration of estates.





Further, where the prescribed amount is held in trust for the spouse or de facto of an intestate, then the spouse is entitled to interest on the amount from the date of death of the intestate until the amount is paid or appropriated to the spouse or de facto (S.61B)(12))








7.	OPTIONS TO ACHIEVE OBJECTIVES





7.1	Prescribed threshold objective





To prescribe an amount so as to set a threshold entitlement for surviving spouses in relation to the distribution of intestate estates.





The two options selected for achieving this objective are:








The ‘do nothing’ option


The proposed Regulation (the preferred option)








The ‘do nothing’ option 





Sections 61A-61F were inserted in the Act in 1977, setting out a revised order of entitlement under intestacy.





The Second Reading Speech in the Legislative Council indicated that section 61B “introduces into the law the widely held and highly practical view that the intestate’s first obligation is to make adequate provision for the welfare of his or her spouse” (Hansard, 28 November 1977, p. 10323).





The prescribed amount was increased in 1982 to $100,000.  The 1982 amendment to the Regulations coincided with amendments to the Act and in the Second Reading Speech to the Wills, Probate and Administration Bill 1981 the then Attorney General, stated that:





	“the statutory legacy is to be increased from $50,000 to $100,000.  This increase will apply from 1 January 1982, and is called for in view of the rapid escalation of prices, especially the price of real estate, that has taken place over the past few years.”  (Hansard, 24 November 1981, p. 650).





It therefore appears that the philosophy behind the statutory legacy was first to ensure that a spouse was adequately provided for on intestacy, and second that it should bear some relationship to the value of real estate and other household costs.  It is apparent that it is the intention of the legislation also to protect the interest of any children  of the intestate (including both adult and minor children).  Therefore, regard will need to be given to these two competing interests when determining what the prescribed amount should be.





If no Regulation is introduced, the prescribed amount will revert to the amount of $50,000 which is the amount prescribed in the Act itself.  This amount would be inadequate as it would revert the position of surviving spouses to that which existed prior to 1982 which would bear no direct relationship to current property values or increases in personal wealth, thus undermining the interests of surviving spouses.





It would also leave many surviving spouses in a financially vulnerable position at a time when they may be elderly with increasing health problems.  According to the Australian Bureau of Statistics, in December 2002 the average life expectancy for men was 77 years, and for women it was 82.4 years.


�



The proposed Regulation (the preferred option)





So that the interests of surviving spouses are adequately protected, it is apparent that a Regulation will need to be re-introduced prescribing an amount greater than $50,000, the amount currently referred to in section 61A(2) of the WPA.  It is also apparent, for the reasons outlined below, that an increase in the amount currently prescribed by the Regulation, namely $150 000, would be appropriate given increases in the value of real estate and other assets over the past five years.  The amount proposed for the new Regulation is $200 000.  	





Number of intestate matters filed	





The 2002 Annual Review of the Supreme Court provides details of the number of intestate matters filed in the Supreme Court for 2002.  These figures reveal that there were 1,389 administrations and 681 administrations with will annexed, out of a total of 22,828 grants made in the Probate Division of the Supreme Court, which represents 6.1% of total grants (or 9.1% of grants including administrations with will annexed).  From these figures it can therefore be concluded that the intestacy provisions of the WPA are only applied in relation to a small number of all probate matters filed in the Supreme Court.





Current house prices


Figures published by the Department of Housing (and formerly by the Department of Urban Affairs and Planning) in the quarterly publication, ‘Rent & Sales Report NSW’, show the Median Sales over the whole of the state, broken down by statistical subdivisions in NSW�.  The sale statistics are derived from information provided on the ‘Notice of Sale or Transfer of Land’ form that is lodged with Land and Property Information NSW.  Comparing the reports for September quarter 1998 and the March quarter 2003 shows an increase in house prices across the State, vis:





Median Sales – All Dwellings ($000s) – September Quarter 1998





�
Sydney Inner Ring�
SydneyMiddle Ring�
Sydney


Outer Ring�
Sydney SD*�
Rural


NSW�
NSW�
�
Sept Qtr 1998�
$316�
$245�
$185�
$230�
$120�
$185�
�
Qtrly change�
-5.1%�
-3.9%�
-0.8%�
-2.1%�
-4%�
-2.6%�
�
Ann. change�
0.0%�
4.3%�
2.8% �
2.2%�
0%�
-0.5%�
�



*SD=Statistical Division





�
Median Sales – All Dwellings ($000s) – December Quarter 2002





�
Sydney


Inner Ring�
Sydney


Middle Ring�
Sydney


Outer Ring�
Sydney SD�
Rural NSW�
NSW�
�
Dec Qtr 2002�
$490�
$420�
$335�
$388�
$169�
$300�
�
Qtrly change�
0.0%�
2.4%�
4.2%�
4.0%�
5.6%�
2.4%�
�
Ann. change�
10.1%�
18.3%�
20.5% �
16.5%�
17.4%�
15.2%�
�



These figures can be used to show that there has been a percentage increase over the 4 year period from September 1998 to December 2002 in the value of property in the various areas of NSW as follows:





Sydney


Inner Ring�
Sydney


Middle Ring�
Sydney


Outer Ring�
Sydney SD�
Rural NSW�
NSW�
�
55.1%�
71.4%�
81.1%�
68.7%�
40.1%�
62.2%�
�



Using the percentage increase for the whole of NSW in housing costs suggests that the prescribed amount should be increased to $243,300 (in accordance with the calculation $150,000 x 1.622 = $243,300 – which takes into account percentage increase in property costs across NSW, including rural areas).





However, there are a number of other factors that should also be taken into account in considering any increases to the prescribed amount.   These matters are addressed individually below.





Household Wealth


The Australian Bureau of Statistics (ABS) has recently published experimental estimates of the distribution of household wealth for the years 1994 to 2000.  They show that, over the 7 year period of the study the overall net worth of households grew by just over 45%.





The ABS, Newsletters, Age Matters, Issue No 1, December 2002, reports:





	“Dwellings were the most significant asset, representing 46 % of the total at 30 June 2000.  Superannuation has also increased significantly – it accounted for 21% of total assets in 2000, up from 16% in 1994.  In 1994, ownership of shares made up 6% of total assets, whereas in 2000 they accounted for 8%.  Currency and deposits were significant assets through out the seven year period, and accounted for 9% of the total in 2000.”





The ABS reports that, generally speaking, the average net worth of middle aged and older households has clearly risen between 1994 and 2000, with rising dwelling values being a significant factor in increases in net worth for those households.  Superannuation was also a significant asset for this group.





The Treasury Economic Roundup Report of December 2001 reports that “The nominal value of both dwellings and superannuation has grown by around 10% per annum, on average, over the past 5 years.”





The Treasury Report, citing the Australian Stock Exchange Shareownership Survey notes that “Share ownership has increased across all income groups in recent years – at least 14% more households in each income group had direct shareholdings in 2000 compared with 1997 – largely reflecting several high profile privatisations and demutualisations.  …((H)ouseholds with incomes above $70,000 had share ownership rates above 60%, compared with 45% or below for households with lower incomes.”





Furthermore, the Report notes that deregulation of the financial markets has increased access to credit.  This coupled with low inflation has meant that housing affordability has actually increased over the past 5 years.





This information about household wealth suggests that, while a home is still very significant asset, the value of other types of assets is growing and will affect the value of intestate (and other) estates.





Amounts prescribed in comparative jurisdictions





For most other Australian jurisdictions having comparable provisions, the prescribed amount is significantly lower than the $150,000 currently prescribed in New South Wales.  Nor do the amounts in other States appear to reflect housing costs.  In Victoria, the prescribed threshold is $100,000 and the spouse only receives a third of the residue.





In Tasmania the prescribed threshold is $50,000 and, as in Victoria, the surviving spouse receives a third of the residue.  In South Australia the spouse receives $10,000 and half the residue, and in Western Australia, $50,000 and a third of the residue. (Administration & Probate Act 1958 (Vic), s.51; Administration & Probate Act 1935 (Tas) s.44(3); Administration & Probate Act 1919 (SA) s.72G(b)(i)(B); Administration Act 1903 (WA), s.14, Table, Clause 2).  





Queensland is the only other state where the threshold amount payable to a spouse (or spouses) is $150,000, with an additional one half of the estate being payable if there is one surviving eligible child, otherwise one third. (Succession Act 1981 (Qld) Schedule 2, Part 1.)





The amount set in New South Wales is therefore higher than other Australian jurisdictions (except Queensland).  In this regard, it is generally undesirable that there should be wide discrepancies between States and Territories in provisions creating statutory rights.





�
Value of estates 





Whilst the Supreme Court no longer collects statistics relating to the values of grants of probate, anecdotal evidence from the Court suggests that the majority of estates have a value of between $150,000 and $250,000.  There is no significant difference in the value of estates where grants of probate are made, compared with grants of letters of administration.





The Registrar in Probate has also advised that in the majority of intestate cases, the family home is in joint names and therefore it does not form part of the assets.





While superannuation would not normally form part of an estate, the Registrar in Probate reports that where there is an intestacy, it is not uncommon for superannuation death benefits to form part of the assets of the estate.








Interests of children





Children whose parents remarry or who enter into a de facto relationship are likely to be disadvantaged by an increase in the prescribed threshold amount as there will be less of the residue of the estate of the deceased to be shared amongst them.  This is of particular concern where the children of the intestate may still be minors who may otherwise have expected ongoing financial support from the deceased.  These children may, however, institute proceedings under the Family Provisions Act 1982 if the threshold payment affects them detrimentally.





Existing rights of surviving spouse





As section 61D of the WPA provides that the surviving spouse (or an eligible de facto spouse) may elect to take full possession of the shared home in full satisfaction of the spouse’s share in the intestacy, it would appear that the Act currently protects the right of the spouse to the family home; particularly in circumstances where the property may be located in the Sydney region and therefore be of considerably more value than the share the surviving spouse would otherwise have received if he or she had elected to take the prescribed amount and half of the balance of the estate.





7.1.3	Summary of Cost/Benefit Analysis


	





It is apparent from the analysis undertaken above that, to adequately protect the interests of surviving spouses, a Regulation will need to be re-introduced prescribing an amount greater than $50,000, the amount currently referred to in section 61A(2) of the WPA.  





The analysis indicates that the factors that should also be taken into account in considering any threshold amount are:





Property prices across the State have increased by approximately 40% since the date of the regulation was last made.  This increase alone suggests that the prescribed amount should be increased to about $245,000.


Household wealth in Australia over the last 5 years has increased significantly, with increased access to credit and low inflation resulting in increases in housing affordability.


Superannuation and shareholdings are an increasingly significant proportion of household assets.


Section 61D of the WPA currently protects the right of the surviving spouse to the family home by providing that the spouse may elect to take full possession of the shared home in full satisfaction of the spouse’s share in the intestacy.


The amount currently prescribed in New South Wales is higher than the amount prescribed in most Australian jurisdictions.


In the majority of intestate estates, the family home is in joint names and does not form part of the assets to be distributed.


The value of intestate estates reflects the value of estates generally, which are in the vicinity of $150,000-$250,00.


While the interests of children whose parents remarry or who enter into a de facto relationship may be disadvantaged by an increase in threshold amount, in cases where it produces an unjust result the Family Provision Act 1982 offers access to a remedy.





In balancing these competing considerations, it is concluded that it would be appropriate to increase the current amount of $150,000 prescribed for the purposes of section 61A(2) of the WPA to $200,000.





This would provide some additional financial support and protection to surviving spouses, many of whom may be elderly with increasing health problems.  This financial support would not be at the expense of any young and dependent children who would still be entitled to the protection provided by the Family Provision Act 1982.








7.2	Prescribed interest rate objective





To prescribe a rate of interest which is to be payable in certain circumstances on both legacies and arrears of annuities.





The two options selected for achieving this objective are:





The ‘do nothing’ option


The proposed Regulation (the preferred option)





7.2.1	The ‘do nothing’ option





Section 84A(1) of the WPA provides that, where interest is payable on any legacy or on any arrears of an annuity, such interest shall, unless the will or instrument otherwise provides or the Court otherwise orders, be payable at the rate as may be prescribed in a regulation.





When provisions to enable the rate to be set were introduced in 1977, the then Attorney General noted:





	“I am of course aware that 8% is not the current overdraft rate but as against this it must be appreciated that such interest is generally charged against the residuary estate, which bears all the debts - funeral and testamentary expenses as well.  Therefore, I submit that something less than the prevailing lending rate is reasonable and equitable, and the proposed figure of 8 per cent per annum will prove universally acceptable”  (Hansard, 25 October 1977, p.8994).





This speech suggests that the philosophy behind the interest rate was intended to compensate a legatee for late distribution of the estate rather than to penalise residuary beneficiaries.





If no Regulation is introduced, there will be no prescribed interest rate payable which may remove the incentive for the timely distribution of the assets of the deceased which would be to the detriment of individual legatees.  The removal of such an incentive to quickly distribute assets of a deceased person may also undermine the effective administration of deceased estates generally.





The proposed Regulation (the preferred option)





To ensure that deceased estates are administered in a timely way, it is apparent that a Regulation will need to be re-introduced prescribing an interest rate to be payable on any legacy or on any arrears of annuity It is proposed, for the reasons outlined below, to remake the Regulation with the same interest rate as the current Regulation, namely 6%.





It has previously been asserted that the interest rate should be considered to be a penalty of the same type as the interest payable on a judgement debt.  It is, therefore,  appropriate to consider the current interest rate on judgments in the Supreme Court.  From September 1998 to date the rate has varied slightly, with the lowest rate being the current rate of 9% and the highest being 11.5%.





By comparison, the variable home loan interest rates are currently around 6.5% and on 2 July 2003 the official cash rate set by the Reserve Bank of Australia was 4.75%.





Clearly, the rate at which interest is calculated by the Supreme Court on judgement debts exceeds the rate of return that would be available to the public through investments with banks and building societies in the current economic climate.  





In prescribing a rate of interest regard needs to be given to two competing considerations.  On the one hand, the rate must be high enough to act as an incentive for executors and administrators to promptly distribute the property and assets of a deceased estate.  On the other hand, as the interest is generally charged against the residuary estate, it should not be so high that it penalises residuary beneficiaries.





It also needs to be borne in mind that any interest rate set by the Regulation will probably remain unchanged for a further 5 years, when the Regulation is next due for review.  For this reason, it is important to set the rate by reference to relevant and objective economic indicators.





The Civil Liability Act 2002 refers to a ‘relevant interest rate’ when determining the amount of interest which should be payable on damages.  This means the Commonwealth Government 10 year bench mark bond rate as published by the Reserve Bank of Australia in the Reserve Bank of Australia Bulletin.





In May 1998, this rate was 5.38% and in May 2003 this rate was 4.87%.  The rate fluctuated during the intervening five year period with a high of 7.16%, a low of 4.87% and an average rate of 5.8%.





Accordingly, an interest rate of 6% appears to be an appropriate rate and it is maintained in the proposed Regulation.





	


7.2.3	Summary of Cost/Benefit Analysis








It is apparent from the analysis undertaken that if no prescribed interest rate is prescribed there may be little incentive for the timely distribution of the assets of the deceased which would be to the detriment of individual legatees.  The removal of such an incentive may also undermine the effective administration of deceased estates generally.





Furthermore, the analysis indicates that to ensure that the rate is high enough to act as an incentive for executors and administrators to quickly distribute the property and assets of a deceased estate, whilst not so high as to unduly penalise residuary beneficiaries. 





The main options for determining an appropriate interest rate are:





The Supreme Court rate, currently 9%


Current variable home loan rates, which are around 6.5%


The official cash rate set by the Reserve Bank (4.75% on 2 July 2003)


The Commonwealth Government 10 year benchmark bond rate – the average rate in the last 5 years was 5.8%.





Accordingly, the proposal to maintain the current prescribed interest rate of 6% appears to be both reasonable and equitable in the current economic circumstances.








8	THE IMPACT OF THE PROPOSED REGULATION








The proposed Regulation will directly affect the spouses and children of people who die wholly or partially intestate.  There were just over 2000 grants of administration (including grants with will annexed) in 2002, of a total of some 22,800 grants made in the Probate Division of the Supreme Court.  The raising of the threshold to $200 000 will benefit surviving spouses, who will often be elderly with increasing health care needs.  The interests of any dependent children will continue to be protected by the remedies available under the Family Provision Act 1982.





Maintaining the rate of interest payable on any legacy or on any arrears of an annuity at 6% will encourage the timely distribution of estates, without unduly penalising residuary beneficiaries.  








9	CONSULTATION PROGRAMME





Interested members of the public will be invited to make submissions on the proposed Regulation and the Regulatory Impact Statement by way of an advertisement placed in the press.





In addition, both the proposed Regulation and the Regulatory Impact Statement will be available on the Department’s website at: www.lawlink.nsw.gov.au/lpd





It is intended to consult on the making of the Regulation with the following persons/organisations:





The Probate Registrar of the Supreme Court


The Law Society of New South Wales


The Bar Association of New South Wales


The Public Trustee


The Trustee Corporations Association of Australia


NSW Legal Aid Commission


Council on the Ageing


Aged Care Australia


NSW Department of Ageing, Disability and Home Care


NSW Committee on Ageing


Combined Pensioners and Superannuants Association of NSW


Community Legal Centres








ANNEXURES





A draft copy of the Wills, Probate and Administration Regulation 2003.





� It should be noted that these figures were first published in 1997.  Prior to this the published information made available by the Department of Urban Affairs and Planning was limited to rental costs. 
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