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Preface

This Review dispenses with replicating the extensive background information contained in the NSW Ombudsman’s evaluation of the legislation. The Review also dispenses with replicating the extensive qualitative and quantitative research methodologies utilised by the NSW Ombudsman, and instead focuses on exploring and furthering the Ombudsman’s recommendations with a view to determining whether the policy objectives of the Act remain valid, and whether the terms of the Act remain appropriate for securing those objectives.

Throughout this Review, the legislation will be referred to as the Police Powers (Drug Premises) Act 2001, notwithstanding the fact that its provisions have been repealed and are now contained in the Law Enforcement Powers and Responsibilities Act 2002 
 and the Drug Misuse and Trafficking Act 1985.


Summary of Recommendations

	
	Recommendation
	Agreement with Ombudsman’s Report

	Part One Drug Premises
	
	

	1
	That the legislation be amended to allow a police officer in charge of an investigation into a suspected drug premises to apply for a drug premises search warrant.
	Yes



	2
	That legislative amendment of section 11(2) of the Act is unnecessary at this time
	No

	3
	That legislative amendment of the statutory defence in section 12 of the Act is unnecessary at this time. 
	No

	4
	That NSW Police develop definitions of what constitutes various “levels” of drug supply to practically assist them to develop more targeted drug law enforcement initiatives. 
	Yes



	5
	That these definitions be incorporated into the process for evaluating NSW Police performance in relation to drug law enforcement, the ‘Illicit Drug Law Enforcement Performance Indicators”
	Yes

	6
	That it would be inappropriate to insert child endangerment provisions into the Drug Premises Act.
	N/A

	Part Two

Move On Powers
	
	

	7
	That NSW Police incorporate in its guidelines and training materials advice to officers in relation to responsible and appropriate time periods to enforce a direction. 
	Yes

	8
	That the legislation be amended to impose an appropriate limit upon the length of time in which a person can be effectively banned from a particular area (this Recommendation will be referred to the Working Party convened in response to Recommendation 15)

	Yes 

(but taking it further than the

Ombudsman’s recommendation that ‘seven day’ directions be issued in exceptional circumstances only)

	9
	That arrest and charge for disobeying a direction should only be used as a last resort. 
	Yes

	10
	That the revised guidelines on policing in the vicinity of Needle and Syringe Exchange Outlets be finalised, and be made available on the NSW Police Intranet, as soon as is practicable. 
	Yes

	11
	That training on the guidelines relating to policing in the vicinity of Needle and Syringe Exchanges be incorporated into the curriculum for students at the Police College and reinforced at commands in which Needle and Syringe Exchange Programs (NSPs) operate. 
	Yes

	12
	That NSW Police include appropriate guidelines dealing with places other than NSPs (including chemists) in their review of guidelines on policing in the vicinity of NSP outlets. 
	Yes

	13
	That programs and strategies that are directed toward improving the relationship between young people and police in Cabramatta continue to be implemented. 


	Yes

	14
	That NSW Police take steps, including appropriate training, to ensure police officers adhere to the NSW Government Protocol for Homeless People. To the extent, in any community, the NSW Police Service does not propose officers adhere to this policy, appropriate consultations on any different approach should be completed before a different protocol is implemented. 


	Yes

	15
	That a Working Party be convened to discuss the form and content of new legislative provisions that enable police to issue directions to people who are involved in the street level drug trade. This Working Party should include appropriate representatives from NSW Police, health providers, drug user advocacy groups and legal service providers.
	Yes

	16
	That the Working Party also consider appropriate forms of consultation between NSW Police and health agencies that could be put in place if intensive and sustained policing strategies aimed at moving on drug users are to be implemented elsewhere in the future. 


	Yes

	17
	The Working Party should also consider the recommendation made in this Review concerning the imposition of an appropriate limit upon the length of time in which a person can be effectively banned from a particular area (Recommendation 8).

Other areas of focus for the Working Party should include:

· Reasons for issuing drug related directions;

· The prescription of limits upon the nature and scope of directions;

· The impact of directions upon young, aboriginal and homeless people;

· The impact of directions on access to public health services;

· Unintended consequences of the current provisions;

· Arresting and charging for breaches of section 28F;

· Application of the move-on directions with respect to vehicles.
	N/A

	18
	If the drug move on powers are to remain in their current form, there is a clear need for specific training on the use of drug move-ons, and the development of Standard Operating Procedures to assist police to implement these powers in an appropriate and lawful manner.
	Yes


Policy objectives of the Police Powers (Drug Premises) Act 2001
The policy objectives of the Act are essentially twofold:

1) to provide police with wider powers to stop the drug trade in premises identified at law as drug premises, with targeted offences flowing from such a declaration; and

2) to provide police with powers to issue reasonable directions to a person in a public place if the police officer has reasonable grounds to believe the person is in the public place for the purpose of unlawfully supplying, or soliciting others to supply, prohibited drugs or to obtain, procure or purchase prohibited drugs that the person could not lawfully possess. 

PART ONE: DRUG PREMISES

1.
Drug premises search warrants

The Police Powers (Drug Premises) Act 2001 (the Drug Premises Act) allows a police officer of or above the rank of sergeant who has reasonable grounds for believing that any premises are being used as drug premises, to apply to an authorised justice for a search warrant.
 “Drug premises” is defined as “any premises that are used for the unlawful supply or manufacture of prohibited drugs”.
 If satisfied that there are reasonable grounds for doing so, the authorised justice may issue a search warrant authorising any police officer to enter and search the premises.

The Drug Premises Act provides eight indicia (which are non-exhaustive) that the court may take into account in considering whether a premises is being used as drug premises.
 These indicia include:

(a) evidence that a police officer authorised by law to enter the premises was wilfully prevented from, or obstructed or delayed in, entering or re-entering those premises or any part of those premises,

(b) evidence of the external or internal construction of the premises, including any external or internal door of, or means of access to, those premises that is found to be likely to have been fitted with a bolt, bar, chain, or any means or device for the purpose of preventing, delaying or obstructing the entry or re-entry into those premises of such a police officer or any other person, or for giving an alarm in case of such entry or re-entry,

(c) evidence of a person acting as a lookout to warn persons on the premises of the approach of police officers or other persons,

(d) evidence that there was found on those premises, or in the possession of a person on those premises, any syringe or other means or device used in the supply, manufacture or use of a prohibited drug,

(e) evidence that there was found on the premises, or in the possession of a person on the premises, a firearm or prohibited weapon the possession of which is unlawful,

(f) evidence that there was found on the premises any documents or other records; including any computer records, that appear to have been kept or used in connection with the unlawful supply or manufacture of a prohibited drug,

(g) evidence that there was found on the premises any large amount of money that is not accounted for by the owner or occupier of the premises.

(h) evidence that there were found on those premises persons who appeared to be affected by a prohibited drug.

2.
Drug premises offences

The three primary offences
 created by the Drug Premises Act include:

· being found on, entering or leaving drug premises [s12],
 

· allowing any premises to be used as drug premises (offence by owner or occupier) [s13],

· organising or conducting, or assist in organising or conducting, a drug premises [s14].

The maximum penalty for each of these offences is:

· for a first offence, 50 penalty units or imprisonment for 12 months or both

· for a second or subsequent offence, 500 penalty units ($55,000) or imprisonment for five years or both. 

Section 10 of the Drug Premises Act provides that in proceedings for any of these offences, it is not necessary to prove that the person had a prohibited drug in his or her possession or that a prohibited drug was found on any premises involved in the offence.

3.
Ombudsman’s recommendations

3.1
Recommendation 1: That Parliament consider replacing the requirement in the Drug Premises Act that sergeants apply for a drug premises search warrant and instead require that a police officer in charge of an investigation into a suspected drug premises apply for a search warrant. 

The Ombudsman’s Report stated that an amendment of this nature would:

· ensure the integrity of information contained in the search warrant application,
· facilitate informed responses to any queries a Magistrate may have in deciding whether to grant the search warrant, and
· surmount a range of practical difficulties arising from the current requirement that a sergeant apply for a drug premises search warrant. 
In acknowledging that the existing requirement serves as an additional safeguard in the legislation, the Ombudsman’s Report suggests that if the legislation were amended in line with its recommendation, NSW Police should ensure appropriate supervision of less senior officers in making applications. In its response to a draft version of the Ombudsman’s Report, NSW Police stated that with the introduction of any legislative amendment giving effect to this recommendation, a new topic would be added to the second year of the Diploma of Policing Practice curriculum which would cover the relevant legislation and its impact on the responsibilities of constables of police. 

Comments received by the Attorney General’s Department

All respondents supported this recommendation, except for the NSW Law Society, stating that it is not appropriate for police officers below the rank of sergeant to make an application for a search warrant, which is “potentially a serious intrusion on an occupier’s rights”.  

While the Law Society’s concern is a valid one, it has to be balanced alongside the practical realities associated with applying for drug premises search warrants, and the desirability of the Magistrate having the best available information on hand when determining these applications.  

Recommendation- that the Ombudsman’s recommendation be supported. 

3.2
Recommendation 2: That Parliament give consideration to the inclusion of “evidence of people coming and going” as an indicator that may be used to define drug premises in the Act. 

The Ombudsman’s Report found that a common characteristic of a drug premises is people coming and going from the premises, and that this “is a common indicator in applications for drug premises search warrants”.

Comments received by the Attorney General’s Department
While there was general support for this recommendation among respondents, persuasive arguments have been advanced by the Aboriginal Justice Advisory Council (AJAC) and the Department of Aboriginal Affairs (DAA) that Aboriginal households may be unfairly targeted by such an amendment. When compared with the current indicia in section 11(2) of the Act, evidence of people coming and going from a premises does not have the same level of connection with the unlawful supply or manufacture of prohibited drugs, and would appear to be indicative of many law abiding activities.

Furthermore, as the NSW Law Society has highlighted, the indicia in section 11(2) are non-exhaustive. 

Recommendation- that legislative amendment of section 11(2) of the Act is unnecessary at this time.  

3.3
Recommendation 3: Consideration be given to the amendment of the statutory defence in section 12 of the Act, to better reflect the circumstances and/or state of mind which a person must prove to make out an adequate defence for being found on, entering or leaving drug premises. 

The Ombudsman’s Report found that the current interpretation of the defence in section 12 of the Act by the courts may not reflect the original intentions of Parliament. While the section is silent on the question of the defendant’s knowledge or lack of knowledge of the use of the premises, this appears to be the court’s main concern when determining whether the statutory defence has been made out in any particular case. The Report found that the task of establishing a lawful purpose or excuse for being on drug premises becomes problematic where premises have a dual function, and that “it is possible to have both a lawful and an unlawful purpose for being on drug premises”.
 


Comments received by the Attorney General’s Department

The NSW Law Society does not believe that knowledge (or lack thereof) should be a consideration when determining whether a person has made out the statutory defence, asserting that no amendment is necessary as the section is clear on its face. The Senior Children’s Magistrate submits that such a focus has the potential to unfairly impact upon young persons who have no choice but to reside on drug premises. 

While it is noted that the small number of case studies cited in the Ombudsman’s Report illustrate that the question of knowledge (or lack thereof) has been taken into account by the courts when determining whether the statutory defence has been made out in particular cases, it does not appear to have been treated as the sole determining factor, or as an element of the offence. Rather, the question of knowledge appears to have been one of a number of factors relied upon by the court as part of establishing matters of fact, in any given case. 

It was not the intention of Parliament to criminalise persons solely on the basis that they have knowledge that a particular premises is being used as a drug premises, such as children forced to live on drug premises, tradesman, couriers and a myriad of others who are on, entering or leaving the premises for a lawful purpose or with a lawful excuse.   

The defence as currently drafted appears to adequately address the issue involved- namely unlawful conduct. If the court is satisfied that a person’s presence on the premises is lawful (and as a corollary, that they are not involved in unlawful conduct), the defence has been successfully made out. The question of knowledge may or may not be relevant to the court’s determination of the issue, depending upon the facts of the case and the nature of the lawful excuse or purpose proffered in defence.   

Recommendation- that legislative amendment of the statutory defence in section 12 of the Act is unnecessary at this time. 

3.4
Recommendations 4 and 5: That NSW Police develop definitions of what constitutes various “levels” of drug supply to practically assist them to develop more targeted drug law enforcement initiatives. 


That these definitions be incorporated into the process for evaluating NSW Police performance in relation to drug law enforcement, the “Illicit Drug Law Enforcement Performance Indicators”.

The Ombudsman’s Report found that some of the people involved in selling drugs from drug premises were doing so in order to support their own addiction, and that this illustrates the inherent difficulty in attempting to isolate the impact of drug legislation on drug suppliers alone. The Report noted a disparity between the aims and practical realities of various initiatives targeted towards major drug suppliers, and suggested that the lack of a clear definition of what constitutes various levels of drug supply is one factor that appears to have perpetuated this phenomenon. 

The Report notes that these performance indicators arose from a recommendation in the NSW Drug Summit, and that they are intended to “evolve to reflect changing circumstances”
.

Comments received by the Attorney General’s Department
The majority of respondents supported both these recommendations.

While supporting the recommendation in principle, the Ministry for Police “questions the value of identifying different levels of drug supply as a means of determining the effectiveness of police activity under this legislation”. The Ministry for Police also asserts that “[W]hile the Act is aimed at targeting major and organised criminals, there is flexibility in the legislation to allow it to be used for lower level dealers..[which]..has a flow on effect at higher levels”.

The NSW Department of Housing expressed a desire to ensure that any categorisation process would not minimise resources in policing drug dealing in residential premises, “even where such drug dealing is categorised as ‘low level drug supply’”. 

While the Ombudsman’s Report provides some support for the Police Ministry’s comments in finding that “although they have not been specifically targeted, our review demonstrates that a number of drug suppliers have been affected by the Act”, the targeting of drug law enforcement initiatives promotes the efficient and effective use of resources. Any measure that promotes the development of such tailored initiatives would therefore appear to be a worthwhile endeavour.    

Recommendation- that the Ombudsman’s recommendations be supported. 

4.
Other issues: Child endangerment provisions 

In its submission to this Review, the Ministry for Police advocated in favour of the insertion of child endangerment provisions in the Drug Premises Act. The suggested provisions would serve as aggravating features of the offences in sections 13 and 14 of the Act- namely, allowing the use of premises as drug premises, and organising, or assisting in organising, or conducting, drug premises. 

The proposal by the Ministry for Police is that the provisions be modelled on those contained in the recent Drug Misuse and Trafficking Amendment Act 2006 [sections 24(1A) and 24(2A)] and the Drug Misuse and Trafficking Amendment (Hydroponic Cultivation) Act 2006 (section 23A). These aggravated offences apply if the offender exposes a child to the manufacturing or cultivation process (or to substances stored for use in that process), and there is a defence available if the defendant can establish that the exposure did not endanger the health or safety of the exposed child. The Police portfolio assert that the insertion of such provisions are necessary “due to the inherent danger of drug premises, particularly to children”.

The proposal by the Ministry for Police poses a number of potential difficulties, especially in light of the Ombudsman’s finding that the majority of drug premises are also domestic residences. 

The child endangerment provisions in the Drug Misuse and Trafficking Amendment Act 2006 and the Drug Misuse and Trafficking Amendment (Hydroponic Cultivation) Act 2006 acknowledge the direct nexus between the manufacture of illicit drugs (and the hydroponic cultivation of prohibited plants) and the risk of harm to the health and safety of children. The dangers inherent in the manufacture of illicit drugs include exposure to volatile and explosive processes (as well as substances which are volatile in themselves), noxious fumes, and chemicals which can be spilt, sprayed around and present in the air. Similarly, the dangers inherent in exposure to the hydroponic cannabis process include fire, electrocution, extreme heat, dangerous chemicals, insecticides and fumes as well as toxic gases and airborne bacteria. 
The risk of harm that drug premises pose to children is far less clear-cut, because of the wide divergence between the characteristics of any one drug premises and another. Manufacturing may occur on some drug premises, while others may be used for supply only. It would therefore not be appropriate to make a person liable to an aggravated offence carrying a reverse onus where there is no direct nexus between the person’s conduct (i.e- that covered by the offences in sections 13 and 14) and the deemed risk of harm.

The commission of an offence without regard for public safety is already one of the aggravating factors that may be taken into account at the time of sentencing pursuant to section 21A of the Crimes (Sentencing Procedure) Act 1999.   

Recommendation- that it would be inappropriate to insert child endangerment provisions into the Drug Premises Act. 

PART TWO: MOVE-ON POWERS

5.
New drug move-on powers

The Drug Premises Act amended section 28F of the Summary Offences Act 1988 by giving police the power to make reasonable directions to a person in a public place, if the police officer has reasonable grounds to believe the person is in the public place for the purpose of unlawfully supplying, or soliciting others to supply, prohibited drugs or to obtain, procure or purchase prohibited drugs that the person could not lawfully possess.

Pursuant to section 28F(4), before giving a move-on direction, a police officer must:

· provide evidence to the person that he or she is a police officer (unless the police officer is in uniform),

· provide his or her name and place of duty,

· inform the person of the reason for the direction, and
· warn the person that failure to comply with the direction may be an offence. 
If the person fails to comply with the direction, police may again give the direction and, in that case, must again warn the person that failure to comply with the direction may be an offence. It is an offence for a person to fail to comply with the second direction “without reasonable excuse” (proof of which lies on the person). The maximum penalty for the offence is two penalty units. 

6.
Ombudsman’s recommendations

6.1
Recommendation 6: That NSW Police incorporate in its guidelines and training materials advice to officers in relation to responsible and appropriate time periods to enforce a direction. 

The Ombudsman’s Report highlighted the issue of timing when applying the move-on direction powers to drug affected people. For example, if a person has just self-administered an illicit drug, “police need to consider if there are reasonable grounds to believe that the person is still in the public place for the purpose of buying drugs”.
  


Comments received by the Attorney General’s Department
Of those respondents who commented, all agreed with the Ombudsman’s recommendation. 

Recommendation- that the Ombudsman’s recommendation be supported. 


6.2
Recommendation 7: That ‘seven day’ directions be issued in exceptional circumstances only and not when the issue of such directions would compromise access to health or other services used by the subject of the direction. 

The Ombudsman’s Report observed that ‘seven day’ directions were being issued with some regularity during the review period. The Ombudsman noted that directions of this scope “effectively also prohibit people from coming to an area for a lawful purpose”
, and that such directions may adversely impact upon drug users’ access to health and related services that assist in reducing the harms associated with illicit drug use.  


Comments received by the Attorney General’s Department

Of those respondents who commented, all agreed with the Ombudsman’s recommendation. 

The NSW Law Society submitted that the use of section 28F to ban persons from an area for seven days far exceeds Parliament’s intention and expressed a preference for a legislative amendment similar to section 39(3) of the Queensland Police Powers and Responsibilities Act 2000 whereby a direction may not be issued for more than 24 hours.  

The Attorney General’s Department (AGD) concurs with the NSW Law Society on this issue, and does not feel that it is appropriate to impose a restriction of this nature upon the liberty of a person who has not been charged. When section 28F was originally introduced, by way of the enactment of the Summary Offences Act 1988, the key purpose of the section, as the Honourable Jeff Shaw, then Attorney General, said in the second reading speech “was to give police power to enable them to disperse people”.  Section 28F was subsequently amended by the Police Powers (Drug Premises) Act 2001 to provide police with the power to direct a person to move on if the officer has reasonable grounds to believe that the person is present for the purpose of unlawful supply or purchase of a prohibited drug.  Such a direction must be reasonable in the circumstances in order to stop the supply or purchase of a prohibited drug. The intention of these additional provisions was clearly stated in the second reading speech as follows:

“This is a feature designed specifically to assist police in places like Cabramatta, where it is known that persons congregate to supply and possess prohibited drugs, to clear an area”


Banning a person from an area for seven days would appear to exceed Parliament’s stated intention that the police be empowered to merely “clear an area” and/or “disperse people”.

Recommendation- that the legislation be amended to impose an appropriate limit upon the length of time in which a person can be effectively banned from a particular area.  

6.3
Recommendation 8: That arrest and charge for disobeying a direction should only be used as a last resort. 

The Report noted that the consequences of a person obtaining a criminal record as a result of disobeying a direction “outweigh the nature of the offence”, and that more appropriate options are open to police such as issuing an infringement notice.
 The Report also recommended that NSW Police monitor the extent of the arrest and charging of persons who disobey directions in order to determine whether such action was appropriate in the circumstances. 

Comments received by the Attorney General’s Department
Of those respondents who commented, all agreed with the Ombudsman’s recommendation. 

Recommendation- that the Ombudsman’s recommendation be supported. 

6.4
Recommendation 9: That the revised guidelines on policing in the vicinity of Needle and Syringe Exchange Outlets be finalised, and be made available on the NSW Police Intranet, as soon as is practicable. 

Recommendation 10: That training on the guidelines relating to policing in the vicinity of Needle and Syringe Exchanges be incorporated into the curriculum for students at the Police College and reinforced at commands in which Needle and Syringe Exchange Programs (NSPs) operate.

Recommendation 11: That NSW Police include appropriate guidelines dealing with places other than NSPs (including chemists) in their review of guidelines on policing in the vicinity of NSP outlets.

These related recommendations arose from concerns raised during the Ombudsman’s Review that police sometimes issued move-on directions in the vicinity (or immediately adjacent thereto) of Needle and Syringe Exchange outlets. An incident was also reported of a direction being issued to a person following their purchase of a syringe from a chemist. 

Comments received by the Attorney General’s Department
Of those respondents who commented, all agreed with the Ombudsman’s recommendations. 

Recommendation- that the Ombudsman’s recommendations be supported. 

6.5
Recommendation 12: That programs and strategies that are directed toward improving the relationship between young people and police in Cabramatta continue to be implemented.

This recommendation arose from the Report’s observation that while the Ombudsman found no evidence that young people are being targeted in the use of drug move-on directions, “it is evident that a perception remains that young people are targeted by police”.

Comments received by the Attorney General’s Department
Of those respondents who commented, all agreed with the Ombudsman’s recommendation. 

Recommendation- that the Ombudsman’s recommendation be supported. 

6.6
Recommendation 13: That NSW Police take steps, including appropriate training, to ensure police officers adhere to the NSW Government Protocol for Homeless People. To the extent, in any community, the NSW Police Service does not propose officers adhere to this policy, appropriate consultations on any different approach should be completed before a different protocol is implemented.

The Report noted that the issuing of drug move-on powers “has had some impact on the homeless”, due to the fact that “street-level drug markets are often made up of some of the most vulnerable sections of the community”.
 


Comments received by the Attorney General’s Department
Of those respondents who commented, all agreed with the Ombudsman’s recommendation. 

Recommendation- that the Ombudsman’s recommendation be supported. 

6.7
Recommendation 14: That a Working Party be convened to discuss the form and content of new legislative provisions that enable police to issue directions to people who are involved in the street level drug trade. This Working Party should include appropriate representatives from NSW Police, health providers, drug user advocacy groups and legal service providers. 

Recommendation 15: That the Working Party also consider appropriate forms of consultation between NSW Police and health agencies that could be put in place if intensive and sustained policing strategies aimed at moving on drug users are to be implemented elsewhere in the future. 

These recommendations arose from the Ombudsman’s finding that there have been a number of implementation difficulties in relation to the drug move-on provisions, such as:

· the nature of the direction to be given, including whether seven day directions are appropriate, and the content of these and other directions,

· the “reasonable belief” test provided by the legislation, and in particular, how police form a belief that a person of interest was engaging in conduct for the purpose of obtaining, procuring or purchasing a prohibited drug,

· the application of the move-on direction, including its application to places other than public places and vehicles,

· the apparent requirement that the same police officer must issue the second direction,

· the nature of the conduct which constitutes a breach of the second direction, that is, whether it is engaging again in the relevant conduct itself (seeking to purchase/sell a prohibited drug), or only a breach of the direction itself (for example, to leave an area for a specified period of time), and

· the impact of directions on persons who have a number of reasons such as to access health or other services because they reside nearby) for being in an area, beyond purely drug related purposes.
The Ombudsman also noted that these difficulties may be due to the fact that the drug move-on powers are “not a comfortable fit with the original move-on powers in the Summary Offences Act”, as the original focus was on observable behaviour rather than on assessing a person’s purpose. 


Comments received by the Attorney General’s Department


The NSW Law Society, NSW Police, NSW Health and the Aboriginal Justice Advisory Council have all expressed a willingness to be represented on any Working Party convened in response to recommendation 14. The AGD concurs with the view of NSW Police that it would be appropriate for the AGD to Chair the Working Party. 


As the Working Party’s discussions are likely to lead to legislative change, it would be appropriate for the Working Party to also consider the recommendation made in this Review concerning the imposition of an appropriate limit upon the length of time in which a person can be effectively banned from a particular area. 

Recommendation- that the Ombudsman’s recommendations be supported. The Working Party should also consider the recommendation made in this Review concerning the imposition of an appropriate limit upon the length of time in which a person can be effectively banned from a particular area. 

Other areas of focus for the Working Party should include:

* Reasons for issuing drug related directions;

* The prescription of limits upon the nature and scope of directions,  

* The impact of directions upon young, aboriginal and homeless people;

* The impact of directions on access to public health services;

* Unintended consequences of the current provisions;

* Arresting and charging for breaches of section 28F;

* Application of the move-on directions with respect to vehicles.

6.8
Recommendation 16: If the drug move-on powers are to remain in their current form, there is a clear need for specific training on the use of drug move-ons, and the development of Standard Operating Procedures to assist police to implement these powers in an appropriate and lawful manner.

This recommendation reflects all of the concerns raised in the Ombudsman’s Report with respect to the move-on powers. 


Comments received by the Attorney General’s Department
Of those respondents who commented, all agreed with the Ombudsman’s recommendation. 

Recommendation- that the Ombudsman’s recommendation be supported. 

PART THREE: CONCLUSION

Neither throughout the Ombudsman’s Report, nor during the present Review, was it suggested that the policy objectives of the Act no longer remain valid. The provision of powers sufficient to enable police to make inroads into the manufacture and supply of illicit drugs remains a laudable policy objective. There is a clear need for continued powers to allow courts to declare certain premises to be “drug premises” after considering a range of evidence of high probative value, and for targeted offences to flow from such a declaration. Likewise, both the Ombudsman’s Report and the present Review have endorsed the desirability of legislative provisions that enable police to issue directions to people who are involved in the street level drug trade.  

While the policy objectives of the Act remain valid, this Review has found that there are a number of areas in which the terms of the legislation can be amended in order to more appropriately secure these policy objectives. This Review has also found that there are a number of operational issues associated with the use of the powers in the Act worthy of consideration.
 

It would appear that the Working Party recommended by the Ombudsman would be an appropriate forum to consider both the legislative and operational issues that have been raised in relation to the drug move-on powers, including furthering the recommendation made in this review concerning the imposition of an appropriate limit upon the length of time in which a person can be effectively banned from a particular area. The Working Party should be chaired by the NSW Attorney General’s Department and include appropriate representatives from NSW Police, NSW Health, drug user advocacy groups, legal service providers (including the NSW Law Society) and the Aboriginal Justice Advisory Council. Particular areas of focus for the Working Party should include:

· Reasons for issuing drug related directions;

· The prescription of limits upon the nature and scope of directions;

· The impact of directions upon young, aboriginal and homeless people;

· The impact of directions on access to public health services;

· Unintended consequences of the current provisions;

· Arresting and charging for breaches of section 28F;

· Application of the move-on directions with respect to vehicles.










� As required by section 22 of the Police Powers (Drug Premises) Act 2001


� The Law Enforcement Powers and Responsibilities Act 2002 commenced on 1 December 2005


� Section 5(1)


� Section 3(1)


� Section 5(2)


� Section 11(2)


� Which are separate from, and in addition to, any other drug related charges such as possession, supply or manufacture of prohibited drugs.


� However, a person is not guilty of this offence is they are able to satisfy the court that they were on, entering or leaving the drug premises for a lawful purpose or with a lawful excuse [s12(2)]. 


� However, a person is not guilty of this offence if they are able to satisfy the court that they did not know, and could not reasonably be expected to have known, that the premises were being organised or conducted as drug premises.


� p 54


� p 93 noting a case study. 


� p 149 at footnote 817


� Submission, NSW Ministry for Police, 11 November 2005. 


� p 202


� p 216


� p 223


� p 236


� p 236


� It is noted that NSW Police are already in the process of implementing a number of the Ombudsman’s non-legislative recommendations, through reforms to Police education programs. 





PAGE  
2

