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Attachment: Proposed Professional Standards Regulation 2004
1.
WHY IS THE REGULATION BEING REVIEWED?

The Professional Standards Regulation 1998 (“the existing Regulation”) contains provisions relating to the following matters:

(a)
Prescribing the fees for applications for the Professional Standards Council’s approval of a scheme, or an amendment to or revocation of a scheme;

(b)
Prescribing the annual fee to be paid to the Professional Standards Council by an occupational association whose members are subject to a scheme in force under the Professional Standards Act 1994;

(c)
Providing for a deadline for the payment of annual fees, and prescribing the interest payable on overdue annual fees;

(d)
Providing the Professional Standards Council with the discretion to remit all or part of an application fee for a replacement scheme where an existing scheme is to expire, an annual fee or interest payable on an overdue annual fee, if it considers that there are special reasons for doing so in a particular case; and

(e)
Prescribing the form of statement for the notification of limitation of liability by people whose occupational liability is limited through a scheme approved under the Professional Standards Act 1994.

The Subordinate Legislation Act 1989 provides for Regulations to have a limited life.  In most cases, Regulations are automatically repealed five years after they are made.  When a Regulation is due for repeal, the responsible agency must review the Regulation, its social and economic impacts, and the need for the Regulation, and decide whether the Regulation should be remade.  The results of this review are required to be published in a Regulatory Impact Statement (RIS) and submissions invited from the public.

This RIS proposes that the existing Regulation be remade, with some minor changes, under the Regulation making powers set out in sections 33(3) and 53 of the Professional Standards Act 1994.

2.
APPROACH TAKEN IN THIS REGULATORY IMPACT STATEMENT

This RIS first provides an overview of the Professional Standards Act 1994.  The RIS then considers the objectives of the Professional Standards Regulation 2004 (“the proposed Regulation”), and the rationale for charging fees, remitting fees and for prescribing the form of notification of limitation of liability.  Finally, the RIS examines the options for the remaking of the Regulation.  These options are allowing the Regulation to lapse, remaking the existing Regulation without any changes, remaking the Regulation with changes to fee levels, and the preferred option of remaking the Regulation with some minor changes to increase flexibility for the remittance of fees and interest.

Submissions about the Professional Standards Regulation 2004 can be made to:

Mr Laurie Glanfield

Director General

Attorney General’s Department

GPO Box 6

SYDNEY  NSW  2001

or by email to kathrina_lo@agd.nsw.gov.au

3.
OVERVIEW OF THE PROFESSIONAL STANDARDS ACT 1994
The Professional Standards Act 1994 provides a means for members of occupational associations to limit (or cap) their occupational liability.  However, the Act currently does not apply to liability for damages arising from a person’s death, personal injury, negligence of a legal practitioner acting in a personal injury claim, breach of trust, fraud or dishonesty.

The Act enables an occupational association to prepare a scheme for approval by the Professional Standards Council, which is established by the Act.  The Council comprises 11 members appointed by the Minister.  The Act contains provisions for public notification of, and consultation on, proposed schemes.

Schemes must be accompanied by the implementation of complaint handling and disciplinary procedures by occupational associations, and by the implementation of risk management procedures by members of occupational associations.  Occupational associations are required to ensure that members have adequate insurance and that members comply with the requirements of the scheme.

The Minister may authorise the publication in the Gazette of a scheme submitted to the Minister by the Professional Standards Council.  Once a scheme commences operation, the occupational liability of those to which it applies is capped in accordance with the scheme.  The Act provides a number of methods by which a scheme may specify the cap on liability.  These include limitation of liability by insurance arrangements, by reference to the amount of business assets, by a multiple of the fee charged, or a combination of these methods.  The Act also provides that the cap on liability cannot be less than $500,000.

There are current schemes in force under the Act for accountants, engineers, solicitors, surveyors and valuers.

4.
OBJECTIVES OF THE REGULATORY PROPOSAL

The objective of the Professional Standards Regulation 2004 is to repeal and remake, with some minor changes, the Professional Standards Regulation 1998.  The proposed Regulation will:

(a)
Prescribe the fees for applications for the Professional Standards Council’s approval of a scheme, or an amendment to or revocation of a scheme;

(b)
Prescribe the annual fee to be paid to the Professional Standards Council by an occupational association whose members are subject to a scheme in force under the Professional Standards Act 1994;

(c)
Provide for a deadline for the payment of annual fees, and prescribe the interest payable on overdue annual fees;

(d)
Provide the Professional Standards Council with the discretion to remit all or part of an application for a new scheme, an application fee for a replacement scheme where an existing scheme is to expire, an annual fee or interest payable on an overdue annual fee, if it considers that there are special reasons for doing so in a particular case;

(e)
Allow the Professional Standards Council to delegate its power to remit all or part of a fee, or interest payable on an overdue fee, to the Secretary of the Council up to a maximum of $250;

(f)
Prescribe the form of statement for the notification of limitation of liability by people whose occupational liability is limited through a scheme approved under the Professional Standards Act 1994.

5.
RATIONALE FOR CHARGING FEES, IMPOSING A DEADLINE ON PAYMENT OF FEES, REMITTING FEES AND PRESCRIBING THE FORM OF NOTIFICATION OF LIMITATION OF LIABILITY

5.1
Charging of Fees

The existing Regulation prescribes the following fees payable to the Professional Standards Council:

(a)
a $5,000 application fee payable by an occupational association when seeking approval from the Council for a scheme under the Professional Standards Act 1994;

(b)
a $2,000 application fee payable by an occupational association when seeking approval from the Council for a replacement scheme where an existing scheme is to expire; and

(c)
an annual fee payable by an occupational association, calculated at the rate of $35 per member to whom the scheme applies.  The annual fee must be paid no later than at the end of the first quarter of the annual fee period concerned.  If the annual fee is more than 30 days overdue, the Regulation prescribes the interest payable on that fee, calculated at the simple interest rate of 0.05% per day.

The fees collected by the Council enable the Council, which is supported by a Secretariat of five staff, to carry out its functions under the Professional Standards Act 1994.  Fees collected by the Council are paid into the Government’s Consolidated Fund, and the Council is provided with funding through the annual budget allocation to the Attorney General’s Department, which employs the Council’s Secretariat.  The Council is presently self-funding i.e. fees collected by the Council are sufficient to cover its operating expenses.

The Council has a broad range of functions which are set out in section 43 of the Act.  These functions include:

(a)
giving advice to the Minister on the publication of schemes in the Gazette, the operation of the Act, and matters relating to the occupational liability of members of occupational associations;

(b)
encouraging and assisting occupational associations to improve standards and to develop self-regulation;

(c)
giving advice to occupational associations on insurance requirements under the Act, codes of ethics/practice, quality and risk management, complaint resolution, disciplinary procedures, membership requirements, and continuing education;

(d)
monitoring the occupational standards of people to whom the Act applies, and compliance by occupational associations with risk management strategies;

(e)
publishing advice and information, and conducting forums on issues of interest to members of occupational groups; and

(f)
instituting proceedings for breaches of the Act or for injunctive or other relief in respect of such offences.

In setting the fees payable to the Council, a number of considerations have been taken into account.  These include:

(a)
that sufficient fees must be charged to enable the Council to properly carry out its functions;

(b)
that fees should be simple to administer; and

(c) that the level of fees should not deter occupational associations from developing schemes under the Act.

The Council has aimed to reduce the fees it charges where possible.  For example, in 2002 the annual fee payable by an occupational association was reduced to $35 per member to whom the scheme applies.  Prior to this, the annual fee payable by an occupational association was $75 per member where participation in the scheme was voluntary, and $40 per member where participation in the scheme was compulsory.  (Note: In 2002, the distinction between voluntary and compulsory participation was removed for the purpose of charging fees).

In order for the regime established by the Professional Standards Act 1994 to work properly, there must be a Council that is adequately funded to carry out its functions.  The regime established by the Act results in benefits for both professionals who participate in schemes and for consumers who transact with those professionals.  On one hand, professionals get the benefit of limited liability.  On the other hand, consumers get the benefit of dealing with professionals who have insurance coverage (or adequate business assets to cover claims made against them), who have implemented quality and risk management strategies, who are required to adhere to a code of ethics/conduct, and who are subject to complaint and disciplinary procedures.

5.2
Deadline for Payment of Annual Fee

The existing Regulation provides that the annual fee must be paid no later than at the end of the first quarter of the annual fee period concerned.  If an additional member of an occupational association joins a scheme during the annual fee period, the annual fee in respect of that member must be paid at the end of the quarter in which the scheme became applicable to that member.

Annual fees received by the Professional Standards Council are the Council’s primary source of revenue and enable the Council to cover its operating costs.  The imposition of a deadline for the payment of annual fees is a machinery provision intended to provide the Council with certainty in terms of its revenue flow.

5.3
Remission of Fees

The existing Regulation provides the Professional Standards Council with the discretion to remit all or part of:

(a)
an application fee for a replacement scheme where an existing scheme is to expire

(b)
an annual fee; or

(c)
interest payable on an overdue annual fee;

if it considers that there are special reasons for doing so in a particular case.

The existence of a discretion to remit fees recognises that there may be some situations where it is considered appropriate that all or part of a fee or interest charge not be imposed.  For example, if a small occupational association is considering not renewing its scheme due to the level of fees involved, the Council may decide to remit part of the fees to encourage renewal.  Another example is where the interest payable on an overdue annual fee is a relatively small amount and the Council considers it more appropriate to remit the amount than to collect it.

5.4
Form of Notification of Limitation of Liability

Section 33 of the Professional Standards Act 1994 requires a person who participates in a scheme to disclose that their liability is limited on all documents given to clients or prospective clients.  The existing Regulation prescribes the form of the disclosure in terms of the wording and font size to be used. 

The disclosure requirement exists to assist consumers in choosing between providers of professional services by enabling them to make more informed decisions.  For some consumers, it will be important to know whether they are dealing with a service provider who has unlimited liability or capped liability.

6.
OPTIONS TO ACHIEVE OBJECTIVES

This RIS examines four options for the remaking of the Professional Standards Regulation 1998:
(a)
Do nothing.  This would mean that no new Regulation is made when the existing Regulation is repealed;

(b)
Remake the existing Regulation without change;

(c)
Remake the existing Regulation with changes to fee levels; and

(d)
Remake the existing Regulation with some minor changes to increase the flexibility for the remittance of fees and interest.

6.1
Option 1: Do Nothing

If the existing Regulation is permitted to lapse without replacement, there will be no legislative basis for prescribing the fees payable to the Professional Standards Council, or for prescribing the form of notification of limitation of liability.

During 2002/03, the Council received $623,629 in fees, and its total expenditure was $594,483.

If no fees are prescribed under the Professional Standards Act 1994, the Council will not be able to collect fees and the revenue from fees will be lost.  The Government would then have to divert funding from other services to the Council in order for the Council to continue carrying out all of its current functions.  Alternatively, the Council could carry out only some, but not all, of its legislative functions.  Neither of these options is a viable alternative.

If no form of notification of limitation of liability is prescribed under the Professional Standards Act 1994, people who participate in schemes could disclose the fact that their liability is capped using any form of words and any format they choose.  The particular words and format they use may not be easily read or understood by consumers.  Consequently, consumers may not be in a position to make properly informed decisions when choosing between providers of professional services.

Costs

The costs of not remaking the Regulation are that:

(a)
the Council’s power to collect fees could be challenged.  This in turn would impact on the Government’s revenue from fees.  If the Council were to continue carrying out all of its legislative functions, the Government would have to divert funding from other services to the Council.  If the Council does not receive this funding, it would only be able to carry out some of its legislative functions; and

(b)
if there are no rules governing the form of notification of limitation of liability, consumers may not obtain the information they need to make properly informed decisions when choosing between providers of professional services.

Benefits

The benefits of not remaking the Regulation are that:

(a)
occupational associations that submit schemes to the Council for approval or that have current schemes, could argue that they are now free of the legal requirement to pay fees to the Council;

(b)
there would also be a saving in the administrative costs of collecting fees; and

(c)
people who participate in schemes could argue that they are now free to disclose the fact that their liability is capped in any manner they choose.

Conclusion

It is considered that the benefits of allowing the Regulation to lapse do not outweigh the costs to the community of allowing this to occur.  If the Council is not able to collect fees, not only would the Government be deprived of revenue, it would have to divert funding from other services to fund the Council.  Additionally, when choosing between providers of professional services, consumers need to have accessible and comprehensible information on whether a professional’s liability is capped, in order to make informed decisions.

6.2
Option 2: Remake the Existing Regulation Without Change

The existing Regulation could be remade without any changes.

Costs

Option 4 (considered below) is for the Regulation to be remade with minor changes to increase the flexibility of the Professional Standards Council in relation to the remittance of fees and interest on overdue fees.  If the existing Regulation were remade without these changes, the cost would be that the Council would not have the flexibility envisaged by Option 4 (the preferred option).

Benefits

The benefit of remaking the existing Regulation without any changes is that it would continue the existing fee structure, provisions for remittance, and disclosure requirements, all of which have worked reasonably well to date.

Conclusion

Remaking the existing Regulation without any changes will enable the Council to continue collecting fees and to remit some fees.  It will also continue the standards set for the disclosure of limitation of liability by scheme participants.  However, this option does not provide the Council with increased flexibility in relation to the remittance of fees and interest on overdue fees.

6.3
Option 3: Remake the Existing Regulation with Changes to Fee Levels

The fees currently prescribed by the existing Regulation are detailed in section 5.1 of this RIS.  The existing Regulation could be remade with increases or decreases to current fee levels.  

Costs

The cost of remaking the existing Regulation with increased fees is that it may deter occupational associations from developing new schemes under the Professional Standards Act 1994 or from renewing existing schemes.  It may also generate criticisms that  fee increases are unnecessary and/or excessive.

The cost of remaking the existing Regulation with decreased fees is that revenue from fees would decrease and would be insufficient to cover the operating costs of the Professional Standards Council.  The Council would no longer be self-funding, and the Government would have to divert resources away from other services to the Council to enable the Council to continue fulfilling its functions.

Benefits

The benefit of remaking the existing Regulation with increased fees is that it would increase the revenue flowing into the Government’s Consolidated Fund.

The benefit of remaking the existing Regulation with decreased fees is that it may encourage occupational associations to develop new schemes under the Professional Standards Act 1994 or to renew existing schemes.

Conclusion

It is considered that the benefits of remaking the existing Regulation with either increased or decreased fees do not outweigh the costs.  Fees currently prescribed by the existing Regulation are at an appropriate level and the proposed Regulation will continue prescribing fees at the same level. 

6.4
Option 4: Remake the Existing Regulation With Minor Changes to Increase Flexibility for Remittance of Fees and Interest

The existing Regulation provides the Professional Standards Council with the discretion to remit all or part of:

(a)
an application fee for a replacement scheme where an existing scheme is to expire

(b)
an annual fee; or

(c)
interest payable on an overdue annual fee;

if it considers that there are special reasons for doing so in a particular case.

The proposed Regulation will give the Council discretion to also remit all or part of an application fee for a new scheme if it considers that there are special reasons for doing so in a particular case.  For example, the Council may consider it appropriate to remit all or part of an application for a new scheme in the case of a small occupational association that would benefit from a scheme but finds the application fee of $5,000 prohibitive.

Currently, decisions to remit fees or interest payable on overdue fees are made by the full Council.  Under the proposed Regulation, the Council will be able to delegate its remittance discretion to the Secretary of the Council up to a maximum of $250.  There are currently cases where the amount of interest on overdue fees is relatively small, and the costs of recovering those amounts outweigh the benefits.  In cases involving relatively small amounts, it would be more efficient for the Secretary of the Council to deal with the matter administratively and to make the decision to remit the amounts in question, rather than taking the matter to the full Council.

Costs

The costs of remaking the existing Regulation with the changes outlined above are:

(a)
the Council may not collect the maximum amount of fees possible, if it has the discretion to remit application fees for new schemes; and

(b)
decisions to remit fees or interest payable on overdue fees up to the amount of $250 would be vested in an individual, rather than being made by the Council as a whole.

Benefits

The benefits of remaking the existing Regulation with the changes outlined above are:

(a)
it increases the flexibility of the Council to remit fees;

(b)
the possibility of an application fee remittance may encourage smaller occupational associations to submit schemes to the Council for approval, particularly where the current $5,000 application fee is considered prohibitive; and

(c)
it will enable the Council to delegate to the Secretary of the Council decision making in relation to remittance where relatively small amounts are involved.  This will enable such matters to be dealt with more efficiently.  To ensure consistency and accountability, the Secretary of the Council has agreed that the Council should prepare guidelines governing remittance decisions made by the Secretary, and that  records should be kept of all remittance decisions made by the Secretary

Conclusion

Option 4 is the preferred option because it provides the Council with flexibility in relation to the remittance of fees and interest on overdue fees, in addition to continuing the aspects of the Regulation that have worked well to date.

7.
CONSULTATION

Copies of this RIS will be forwarded to the following organisations:

· Professional Standards Council

· NSW Council of Professions

· Institute of Chartered Accountants Australia

· CPA Australia

· National Institute of Accountants

· Institute of Consulting Valuers

· College of Investigative and Remedial Consulting Engineers Australia

· Institution of Engineers Australia

· Association of Consulting Engineers Australia

· Institution of Surveyors NSW

· Association of Consulting Surveyors NSW

· Law Society of NSW

· NSW Bar Association

· Office of Fair Trading

· NSW Treasury

The Secretary of the Professional Standards Council will be asked to provide a mailing list with any additional individuals/organisations that should receive a copy of the RIS.

A copy of this RIS is also available on the Department’s website at www.lawlink.nsw.gov.au/lap.nsf/pages/ris_1.
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