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INTRODUCTION

1.1
What is a Regulatory Impact Statement (RIS) ?

The Subordinate Legislation Act provides for Regulations to have a limited life so that their relevance and continued effectiveness can be assessed. In most cases Regulations are automatically repealed 5 years after they are made.  

When a Regulation is due for repeal the responsible agency must review the Regulation, its social and economic impacts and the need for the Regulation, and make a decision about whether the Regulation should be remade. The results of this Review are required to be published in a Regulatory Impact Statement (RIS) and submissions are invited from the public.

The Subordinate Legislation Act 1989 does not require a RIS to be prepared where the regulation deals with matters that are machinery in nature, or it is not likely to impose an appreciable burden, cost or disadvantage on any sector of the public.

If a Regulation is not remade (with or without amendment) it will lapse. 

1.2
The Criminal Records Regulation 1999
The objective of the proposed Criminal Records Regulation 2004 (“the proposed Regulation”) is to repeal and remake the Criminal Records Regulation 1999, with minor amendments. 

This will mean that certain exemptions to the Criminal Records Act 1991 spent convictions regime will continue. That is, the proposed Regulation will:

1. continue to allow a conviction under section 84 of the Casino Control Act 1992 to be spent immediately where it is based on a breach of a voluntary self exclusion order. This has not been an offence under NSW law since 2000.

2. set out specific circumstances where the consequences of a conviction being spent will not apply in relation to applications for employment with prosecution, law enforcement, anti-corruption agencies; or admission as a legal practitioner;

3. mean that spent convictions must be disclosed under section 9D of the Bail Act 1978; and section 7 of the Criminal Records Act 1991; and

4. establish specific circumstances in which the officer in charge of the Criminal Records Section of NSW Police may share information about spent convictions with other relevant government agencies and law enforcement bodies.

For the purposes of this Regulatory Impact Statement (RIS), the four broad objectives of the regulation have been addressed separately. This is due to the disparate nature of each objective. 

The current Regulation will lapse on 1 September 2004.  If the Regulation lapses the current regime of exceptions to the spent convictions scheme will also fail.

This RIS proposes that the Criminal Records Regulation 1999 be remade with minor amendments, under the regulation making powers set out in sections 7, 18, 13 and 25 of the Criminal Records Act 1991.

1.3
Submissions:

Submissions about the proposed Regulation can be made to:

The Director

Legislation and Policy Division

Attorney General’s Department

GPO Box 6

SYDNEY    2001, 

or by email to Edwina_Cowdery@agd.nsw.gov.au or Katherine_McFarlane@agd.nsw.gov.au  

The closing date for submissions is Monday 26 July 2004.

1.4
Additional Information
Copies of this RIS are available from the Attorney General’s Department’s website at www.lawlink.nsw.gov.au/lpd or by telephoning (02) 9228 8103.
Copies of the Criminal Records Act  and the Criminal Records Regulation 1999  are available online at www.legislation.nsw.gov.au.

2.
CONSULTATION PROGRAM
During the redrafting of the Criminal Records Regulation 1999 consultation occurred with the following organisations:

1.  NSW Police

2.  Ministry for Police

3.  Commission for Children and Young People

4.  NSW Anti-Discrimination Board
5.  NSW Privacy

In accordance with section 5(2) of the Subordinate Legislation Act 1989 the proposed Regulation is to be advertised in the Government Gazette and the Sydney Morning Herald. In addition, the Regulatory Impact Statement and the draft Regulation will be circulated to bodies with an identifiable interest in the proposed Regulation, including relevant law enforcement, investigation and prosecution bodies and relevant government departments and agencies. 

These include: -  

· NSW Police

· Ministry for Police

· Commission for Children and Young People

· NSW Anti-Discrimination Board
· NSW Privacy
· Department for Gaming and Racing
· NSW Law Society
· NSW Bar Association
· NSW Legal Aid Commission

· Office of the Director of Public Prosecutions

· Independent Commission Against Corruption

· Police Integrity Commission 

· NSW Crime Commission 

· Department of Corrective Services

· Australian Customs Service

· NSW Bureau of Crime Statistics and Research

· Office of Sheriff 

· Office of Fair Trading, Department of Commerce 

· Casino Control Authority
The RIS and draft regulation is also available on the Attorney General’s Department’s website.

3.
THE REGULATORY PROPOSAL: 

3.1
BACKGROUND

The majority of people who commit crimes only come into contact with the criminal justice system for relatively minor offences, often committed when they were young. Most will never reoffend. It has long been recognised that ‘most people who offend once, or a few times, pay the penalty which the courts impose on them, and then settle down to become hard-working and respectable citizens’.
 

However, the effect of a criminal record can impact on people for many years. Research clearly establishes that many employers are unwilling to hire people who have a prior criminal history. A United States study indicated that up to 60% of employers would not hire an ex-offender.
 This stigma particularly affects indigenous people, whose employment prospects may be significantly eroded by the double discrimination of race and a criminal conviction.
 Ironically, obtaining regular employment is one of the greatest protections against recidivism for ex-offenders.

Despite the fact that significant time may have elapsed since an offence was committed, a person may experience ongoing difficulty in obtaining employment, starting a business or joining a profession, because of their criminal history.             If a person does not disclose their criminal record and an employer later discovers their past, the consequences can include dismissal.

The spent conviction scheme is designed to overcome this problem. Its key objective is to provide people with an opportunity to continue to live productive lives, unimpaired by the consequences of convictions for minor offences which may affect their capacity to obtain employment, insurance contracts, licences etc.  In practical terms, this means that while a person’s criminal record will never be destroyed, in some circumstances a conviction for a relatively minor offence will not be considered as part of a person’s criminal history. The conviction becomes regarded as  ‘spent’. 

Spent conviction regimes have been set up in many western jurisdictions, including the United States, Canada, Japan and most of the European Union.  For example, the United Kingdom’s 1974 Rehabilitation of Offenders Act:

· provides that former offenders are not required to disclose or admit spent convictions 

· places strict limitations on access to information regarding such convictions, with penalties for unlawful disclosure; and

·  prohibits discrimination on the basis of spent convictions.

The desirability of a spent convictions regime was analysed in Australia by (among others) the  South Australian Law Reform Commission (1974), the South Australian Attorney General’s Department (1984), the Australian Law Reform Commission (1985 and 1987),  the Law Reform Commission of Western Australia (1986), the Attorney-General’s Department of Victoria (1987), and the Royal Commission into Aboriginal Deaths in Custody (1991).

Legislation was subsequently enacted by the Commonwealth, Queensland, the Australian Capital Territory, Tasmania, the Northern Territory, Western Australia and New South Wales. Earlier this year the South Australian Government released a discussion paper for public comment.

The lack of a national spent convictions scheme can give rise to uncertainties and inconsistencies. For example, a conviction for a particular offence committed in one jurisdiction may be eligible to be spent, whereas the same conviction in a neighbouring jurisdiction is ineligible for the scheme. A national uniform model for spent convictions is currently being considered by the Standing Committee of Attorneys General.

3.2
The Criminal Records Act 1991 (NSW)

The Criminal Records Act 1991 (“the Act”) limits the effect of a person’s conviction for a relatively minor offence, once the person has completed a period of crime-free behaviour. In the case of adults, this period is ten years and in the case of an order made by the Children’s Court, the period is three years. 

On the completion of the relevant period, the conviction is to be regarded as ‘spent’. Once a conviction is spent a person no longer has to disclose the conviction to other people. For example, when applying for employment, insurance, credit or when completing an application for a statutory licence (for example, licences for commercial agents). He or she is not required to reveal any information about the spent conviction if questions are asked about his or her criminal history. 

The criminal record itself is not destroyed, and if the person is convicted of a subsequent crime his or her criminal history, including any spent convictions, can be referred to in legal proceedings. 

The Act’s spent conviction regime is subject to a number of exceptions  (that is, convictions that cannot be ‘spent’ and may be accessed or disclosed for particular purposes).  

Offences which cannot become spent include: 

· Convictions for which a prison sentence of more than 6 months has been imposed;

· Convictions for sexual offences;

· Convictions against a body corporate; and

· Other convictions prescribed by the regulations.

Traffic offences, apart from more serious offences where injury or death has occurred (and listed in the Crimes Act 1900), are regarded separately from non-traffic offences. This means that convictions for most traffic offences do not interrupt the crime free period required for non-traffic offences. 

Spent convictions must also be disclosed in a range of situations, such as in court proceedings, and matters before law enforcement agencies. Appointments to positions of public responsibility and sensitivity or where vulnerable people are involved, must also be scrutinized. These include judicial and magisterial appointments, and employment as a police officer, prosecutor, prison officer, parole officer, and in teaching or child care. Libraries and archives may also retain records for research or statistical purposes. 

3.3
The Criminal Records Regulation 1999  (“the existing Regulation”)
The Criminal Records Regulation (“the existing Regulation”) has been in operation since 1999. 

To date, the regulation making powers under the Act have generally been used to create exceptions to the general scheme of spent convictions. This has been done in order to ensure:

· an appropriate scrutiny of applicants for employment in certain sensitive government positions; 

· appropriate levels of information exchange can occur between government agencies that monitor, prosecute or investigate crime; and 

· disclosure of a person’s complete criminal record in certain criminal matters. 
The existing Regulation contains provisions relating to the following matters:

(a) a conviction under section 84 of the Casino Control Act 1992 is spent immediately where it is based on a breach of a voluntary self exclusion order. 

(b) the exclusion of applicants for employment with the Office of the Director of Public Prosecutions, the Independent Commission Against Corruption, the Police Integrity Commission and the NSW Crime Commission from the consequences of a conviction being spent; and the exclusion of applicants for admission as legal practitioners from the consequences of a conviction being spent;

(c) the exclusion of the consequences of certain convictions being spent for the purposes of applying section 9D of the Bail Act 1978; and the prescription of certain sexual offences for the purposes of section 7 of the Criminal Records Act 1991;

(d) the disclosure of information concerning a spent conviction by the officer in charge of the Criminal Records Section of NSW Police to employees of the Department of Corrective Services, the Australian Customs Service, the Bureau of Crime Statistics, the Office of the Sheriff, the Department of Fair Trading, the Casino Control Authority or the Director of Liquor and Gaming and prescribed law enforcement agencies.

4.
DISCUSSION:

4.1
CASINO VOLUNTARY SELF-EXCLUSION ORDERS 

To ensure that a conviction under section 84 of the Casino Control Act 1992 is spent immediately where it is based on a breach of a voluntary self exclusion order.   

4.1.1.  BACKGROUND

Under the Casino Control Act 1992, a person can be excluded from a casino either by the Director or the Commissioner of Police, or under a voluntary self-exclusion order.  If a person wishes to exclude him or herself from a casino, he or she must make a voluntary application to the Director of Casino Surveillance or the casino operator, who are empowered to make an order excluding that person from the casino’s premises.

Until 2000, it was a criminal offence for a person subject to a voluntarily self-exclusion order to enter or remain in a casino. A penalty of up to $2,200 could be imposed. However, analysis of Local Court matters involving prosecution of banned persons who re-enter casinos showed that these people often had continuing significant gambling problems, which were only exacerbated by monetary penalties and court costs associated with such prosecutions. It was recognised that while some defendants might benefit from the court process, especially if they agreed to attend counselling, for many others the additional financial pressures outweighed the potential benefits of a criminal sanction.    

In 2000 the Casino Control Act 1992 was amended to remove the criminal penalty for re-entering a casino where a person is the subject of an exclusion order given on the voluntary application of the person. Now, a casino operator is obliged to put a voluntarily excluded person in contact with family or friends, provide information about counselling services and refrain from providing account deposit services.

Section 8(5) of the Criminal Records Act 1991 provides that a conviction in respect of an offence, which has ceased by operation of law to be an offence, is spent immediately, if it is prescribed as an offence to which that subsection applies. Clause 3A of the Criminal Records Regulation 1999 was introduced in 2001 and prescribes the former offence of a self-excluded person entering or remaining in a casino as an offence to which section 8(5) of the Criminal Records Act 1991 applies. 

4.1.2
OPTIONS

There are two options for this part of the Regulation. These are:

1. Do nothing, which would result in this part lapsing; or  

2. Remaking this part of the Regulation with no amendments.

4.1.3
OPTION 1 ‑ Do nothing
The ‘do nothing’ option would mean that the repealed offence of breaching a voluntary self-exclusion order could no longer be regarded as ‘spent’. This means that a person with this offence listed on their criminal record would be obliged to reveal it in circumstances where they are required to make public their criminal record. 

4.1.4
OPTION 2 – Remake Regulation ‘as is’ 

Remaking the Regulation ‘as is’, will mean that a conviction under section 84 of the Casino Control Act 1992 remains able to be spent immediately where it is based on a breach of a voluntary self exclusion order.   

4.1.5 CONCLUSION

While it may be regrettable that a person breaches a self-imposed order not to enter or re-enter a casino, the policy decision to decriminalise the offence also lends weight to the position that a person who had been punished for the offence in the past, should not continue to suffer the potentially adverse consequence of being required to disclose the offence as part of their criminal record.

The potential costs to the community of people being required to reveal former offences relating to entry to a casino are, arguably, far outweighed by the rehabilitative effect of treating gambling addiction as a problem requiring a health and welfare response rather than a criminal justice intervention.  At the heart of the spent convictions scheme is the principle that people should not be disadvantaged by their past behaviour, including the circumstance where the behaviour is no longer regarded as criminal.

4.2
APPLICATIONS FOR EMPLOYMENT, APPOINTMENT, ADMISSION

To prescribe specific circumstances where the consequences of a conviction being spent will not apply in relation to applications for employment with prosecution, law enforcement, anti-corruption agencies; or admission as a legal practitioner.

4.2.1 
BACKGROUND

Section 15 of the Criminal Records Act 1991 excludes from the operation of the spent convictions scheme applicants for employment as a judge, magistrate, justice of the peace, police officer, prison officer, teacher, teacher’s aide, provider of child care services under Part 3 of the Children (Care and Protection) Act 1987, and applicants for child-related employment within the meaning of Part 7 of the Commission for Children and Young People Act 1998.

The Criminal Records Regulation 1999 presently excludes applications for employment with prosecution, law enforcement and anti-corruption agencies, more specifically, the Office of the Director of Public Prosecutions, the Independent Commission Against Corruption, the Police Integrity Commission and the NSW Crime Commission.  

The Regulation also requires people seeking admission as a legal practitioner in NSW (whether as a solicitor or barrister) to disclose all convictions, including spent convictions to the Legal Practitioners Admission Board.
4.2.2
OPTIONS 

There are two options for this part of the Regulation. These are:

1. Do nothing, which would result in this part lapsing; or  

2. Remaking this part of the Regulation with no amendments.

4.2.3
OPTION 1 ‑ Do nothing
The ‘do nothing’ option would result in people not being required to disclose information about spent convictions when seeking appointment or employment in sensitive portfolio areas dealing directly with the investigation and prosecution of criminal matters, or when applying for admission as legal practitioners. 

4.2.4
OPTION 2 – Remake the  Regulation with no amendment 

It is proposed to remake the Regulation with the existing exemptions for applicants for positions in the previously listed prosecution, law enforcement and anti-corruption agencies, and people applying to be a legal practitioner. These people will continue to be required to disclose all convictions, including spent convictions, to prospective employers or admission boards. 

4.2.5
CONCLUSION

The spent convictions regime embodied in the Criminal Records Act 1991 is designed to provide relief in relation to most old, relatively minor, criminal convictions. 

Appointments to positions in investigative and crime fighting bodies such as the Police Integrity Commission and the NSW Crime Commission require disclosure of all convictions, including spent convictions. The functions of these agencies are highly sensitive and their operations involve the handling of highly confidential information. Arguably, appointments to and employees of these agencies should be of unimpeachable integrity. The exemption in this part of the Regulation is designed to ensure that employers in certain sensitive portfolios handling a large volume of highly confidential information make decisions in the full knowledge of the applicant’s or appointee’s entire criminal record.  

The community expects high ethical standards from those who practise law and resolve legal disputes. Therefore, the admission of legal practitioners – from whom the State’s judicial officers are ultimately selected – arguably require the same level of disclosure.

It is quite possible that certain people who pose a minimal risk of reoffending would be discouraged from applying for jobs in these organisations, or practicising as legal practitioners, as a result of these spent convictions exemptions. However, the ability of law enforcement agencies and the Legal Practitioners Admission Board to access spent conviction information does not mean that the existence of a conviction (no matter how old) will necessarily act as a complete bar to employment. 

It merely allows this information to be taken into account when deciding whether to appoint or admit. Concern about the impact of this exemption on individuals must be weighed against the potential benefits to the community in retaining this exemption.  
The ‘do nothing’ option does not provide an acceptable level of ‘risk management’ in relation to potential employees, appointees and legal practitioners and, thus, would be an unacceptable outcome. The costs to individuals in remaking the Regulation are outweighed by the potential benefits of maintaining community confidence in the administration of the NSW justice system. 
4.3
CRIMINAL LAW EXEMPTIONS

To prescribe the exclusion of consequences of certain convictions being spent for the purposes of applying section 9D of the Bail Act 1978; and to prescribe certain sexual offences for the purposes of section 7 of the Criminal Records Act 1991
4.3.1 BACKGROUND

In 2003, section 9D of the Bail Act 1978 was amended so that a repeat offender charged with a serious personal violence offence will not be given bail unless the authorised officer or court is satisfied that exceptional circumstances justify the grant of bail.  A repeat offender is someone who has a previous conviction for a serious personal violence offence. 

In line with these changes, the Criminal Records Regulation 1999 was amended to provide that the consequences of a conviction being spent do not apply, during subsequent bail proceedings, in relation to the person’s conviction for a previous serious personal violence offence. In these circumstances, the alleged offender forfeits  their right to their convictions being regarded as spent. 

Section 7 of the Criminal Records Act 1991 provides that all convictions are capable of being spent, with the exception of certain listed offences, including sexual offences. A definition of the relevant sexual offences is found in section 7. The Act allows for further sexual offences to be prescribed by Regulation. These offences include obscene exposure, sexual or indecent assault, child sex offences, incest, bestiality, procuring and numerous other child pornography and child prostitution-related offences. 

In 2001 the Criminal Records Regulation 1999 was amended to include offences under sections 66EA, 578B and 578C(2A) of the Crimes Act 1900, which relate to persistent sexual abuse of a child, possession of child pornography and publication of child pornography; the offence under section 61JA of the Crimes Act 1900 of aggravated sexual assault in company, and offences under section 11G of the Summary Offences Act 1988, which relate to loitering by convicted child sexual offenders near premises frequented by children.

4.3.2
OPTIONS:

There are two options for this part of the Regulation. These are:

1. Do nothing, which would result in this part lapsing; or  

2. Remaking this part of the Regulation with no amendments.

4.3.3
OPTION 1 ‑ Do nothing

The result of the ‘do nothing’ option would be that an alleged offender who has a serious criminal history of personal violence, and is charged with a serious offence involving personal violence, would not be required to disclose their history of otherwise spent convictions during the bail proceedings.  
Allowing this part of Regulation to lapse would also mean that the prescribed sexual offences listed above could be spent. This would have consequences for child protection employment screening and bail applications. 

4.3.4
OPTION 2 ‑ Proposed Regulation

Remaking this part of the Regulation ‘as is’ means that the current situation whereby certain convictions for the purposes of applying section 9D of the Bail Act 1978, and existing provisions relating to sexual offences, cannot be spent, will continue.  
4.3.5
CONCLUSION

Determining which convictions may be spent involves balancing the principles of equality, fairness, proportionality and the right to privacy, against the protection of the community and the enhancement of public perceptions of safety. 

It has previously been decided that alleged serious repeat offenders should forfeit their right to have their convictions regarded as spent and that there are also practical consequences for child protection and employment screening if sexual offences could be spent. Remaking the Regulation ‘as is’ is likely to enhance community perceptions of safety, particularly in relation to violent offenders. This, in turn, assists in maintaining public confidence in the administration of the criminal justice system.  

It is considered that the benefits of allowing this part of the Regulation to lapse do not outweigh the costs to the community of allowing this to occur.
4.4 
EXCHANGE OF INFORMATION ABOUT SPENT CONVICTIONS

To prescribe the specific circumstances in which the officer in charge of the Criminal Records Section of NSW Police may share information about spent convictions with other relevant government agencies and law enforcement agencies.

4.4.1
 BACKGROUND

Most Government agencies need to apply to the Criminal Records Section of NSW Police if they require information about a person’s criminal history. Under section 13 of the Criminal Records Act 1991 it is an offence to disclose any information concerning a spent conviction. The Criminal Records Section therefore  draws out spent conviction information from the relevant current criminal history, and supplies only the current information to the Government agency.    

However, there are some exceptions to this general rule.  For example, the officer in charge of the Criminal Records Section of NSW Police is able to make information regarding spent convictions available to those Government agencies and to law enforcement agencies prescribed in the Regulations. 

Relevant Government agencies:

Under the Regulation, spent conviction information may be disclosed to certain Government agencies, namely: - 

· The NSW Department of Corrective Services; 

· The Australian Customs Service;

· The NSW Bureau of Crime Statistics and Research;

· The Office of the Sheriff;

· The Department of Fair Trading (now The Office of Fair Trading, Department of Commerce)  

· The Casino Control Authority; and

· The Director of Liquor and Gaming 

The Regulation was initially made to overcome a practical information-sharing problem between the police and other Government agencies. The NSW Police criminal records database cannot, for technical reasons, distinguish between spent and unspent convictions. Therefore certain agencies with access to NSW Police’s on-line checking system automatically receive criminal record histories that include spent, as well as current convictions. Without the Regulation, these agencies would be in breach of the Criminal Records Act 1991, whenever they access the NSW Police database.

The Regulation expressly prohibits these agencies from disclosing, using or taking spent conviction information into account in any way. To ensure this occurs, the officer in charge of the Criminal Records Section of NSW Police must be satisfied that the agency has effective policies and procedures in place to prevent inappropriate disclosure or use of this information. The Regulation also requires conviction information to be made available only with other convictions of a relevant person. 

This Regulation is in keeping with the Criminal Records Act 1991, under which it is an offence for a person to fraudulently or dishonestly obtain, or attempt to obtain, information concerning a spent conviction from records of convictions kept by or on behalf of a public authority.  The maximum penalty is 50 penalty units or imprisonment for 6 months, or both.
The exception to the general rule is the Bureau of Crime Statistics and Research (BOCSAR), which is permitted to access and report on spent information for research and statistical purposes. 

Law Enforcement Agencies:

Under the Act, the officer in charge of the Criminal Records Section of NSW Police is able to make information regarding spent convictions available to law enforcement agencies. These include all State, Territory and Federal Police Services, as well as police monitoring bodies such as the Australian Crime Commission, Australian Bureau of Criminal Intelligence, Independent Commission Against Corruption and the NSW Wales Crime Commission. 

For practical purposes the Act also exempts employees of agencies who work with law enforcement information and whose primary function is the institution or conduct of proceedings for offences. For example, the Office of the Director of Public Prosecutions, the Attorney General’s Department and crown-employed legal practitioners are all designated ‘law enforcement agencies’.   

The Regulation also exempts: - 

· the Ministry for Police; and 

· the Inspector of the Police Integrity Commission appointed under the Police Integrity Commission Act 1996 or any person who is a member of the Inspector’s staff for the purposes of that Act.

4.4.2
OPTIONS

There are three options for this part of the Regulation. These are:

1. Do nothing, which would result in this part lapsing;   

2. Remaking this part of the Regulation with no amendments; or

3. Remaking this part of the Regulation with amendments.

4.4.3
OPTION 1 – Do nothing

If this part of the  Regulation is permitted to lapse without replacement, the officer in charge of the NSW Police’s Criminal Records Section would be committing an offence  under section 13 of the Criminal Records Act 1991 whenever he or she disclosed spent conviction information to government or law enforcement agencies.

4.4.4
OPTION 2 – Remake the Regulation with no amendments

If the Regulation were remade without amendment, the current exemptions to the spent convictions regime would remain in place for the prescribed government agencies and law enforcement agencies.

4.4.5
OPTION 3 – Remake the Regulation with minor amendments 

It is proposed to remake the current Regulation with two minor amendments. This means that the government agencies and law enforcement agencies already prescribed would remain so, and two additional bodies would be recognised as  law enforcement agencies. These are: 

· the Australian Customs Service (ACS); and 

· the CrimTrac Agency (CrimTrac)

The Australian Customs Service:

Since 1988 the ACS has used NSW Police on-line criminal record checks in the exercise of its law enforcement powers, namely the powers of arrest, prosecution, and use of search warrants. Its day-to-day operations include checking the bona fides of suspects and undertaking risk assessments of people and companies involved in the importation of goods. 

The Commonwealth legislation defines ACS as a ‘law enforcement agency’ for the purposes of the Spent Convictions legislation, under Part VII of the Commonwealth Crimes Act 1914.
 Under Commonwealth law the ACS is able to seek criminal histories from a prescribed law enforcement body and use that information for the investigation or prevention of crime.
 

It is proposed to remake the Regulation to recognise ACS as a ‘law enforcement agency’ for the purposes of the Criminal Records Act 1991. This will enable other bodies (such as NSW Police) to disclose information about spent convictions to ACS, without the need for a specific disclosure exemption. 
The CrimTrac Agency

CrimTrac was established in 2000
 to:

i) implement the CrimTrac Initiative – comprising a new National Automated Fingerprint Identification System, a National DNA Criminal Investigation System, A National Child Sex Offenders System, the provision of rapid access to national operational policing and other emerging policing requirements across jurisdictions; and

ii) perform administrative functions regarding the above. 

CrimTrac also provides national criminal history record checks to bodies in certain jurisdictions on a fee for service basis to individuals, government departments, volunteers and the private sector. Applicants receive a National Police Certificate, issued by their local jurisdiction, containing criminal records obtained from each State and Territory.  NSW screening agencies also require access to relevant spent conviction information through CrimTrac, including NSW Police information, for the purposes of child-related employment screening purposes under the Commission for Children and Young People Act 1998.  

Currently CrimTrac is not recognised as a law enforcement agency under the Criminal Records Act 1991. Although it is disbanded, CrimTrac’s predecessor, the National Exchange of Policing Information (NEPI), is still recognised as a law enforcement agency under the Act. CrimTrac is defined as a ‘law enforcement agency’ for the purposes of the Spent Convictions legislation, under Part VII of the Commonwealth Crimes Act 1914.
  

NSW Police and CrimTrac advise that procedures are in place to ensure that no information is released by CrimTrac in breach of the Criminal Records Act.             If someone applies to CrimTrac for a criminal record history check, a search will be conducted of a national database of the names of people who have been convicted of a criminal offence.  It there is a ‘match’ the Police Service of the relevant jurisdiction will be advised of the application.  The relevant Police Service will then determine the criminal records information that can be released to the applicant (the applicant might, for example, be entitled to spent conviction information under the Commission for Children and Young People Act 1998) and will send that information to CrimTrac.  CrimTrac will pass the information onto the applicant.

It is proposed to remake the Regulation to recognise the CrimTrac as a ‘law enforcement agency’ for the purposes of the Criminal Records Act 1991. 

4.4.9
CONCLUSION

The Government agencies currently referred to in the Regulation are required to have on-line access to NSW Police’s database to perform aspects of their day-to-day business.  For example

· the NSW Department of Corrective Services uses criminal record information to determine Leave of Absence applications, prisoner placement, and whether a prisoner is ‘At Risk’ from other prisoners; 

· BOCSAR is permitted to access information for research and statistical purposes; and 

· the Office of the Sheriff and the Department of Fair Trading rely on criminal records checks in the assessment of applications for licences, registrations and renewals under a variety of legislation. 

It is proposed to remake the Regulation so as to retain these current exemptions from the spent conviction regime. 

Prescribing the Ministry for Police as a law enforcement agency has enabled it to facilitate the Minister’s access to spent conviction information whenever necessary.  The Police Intregrity Commission’s  Inspector and his or her staff are also  recognised as law enforcement agencies so that they are able to access the same information as a police officer. Given their role in investigating the conduct of police, this is thought to be appropriate level of access.

The proposed amendments to the Regulation to prescribe the Australian Customs Service and CrimTrac as law enforcement agencies will promote community confidence in the capacity of policing and law enforcement agencies to gather information and intelligence about crime across borders.

It is therefore argued that the costs to individuals in having information about spent convictions disclosed in these circumstances is outweighed by the benefits to the administration of Government in having an efficient and effective capacity to exchange criminal history information for appropriate purposes. The ‘do nothing’ option would prevent appropriate levels of information release for the purposes outline above, and is, therefore, not an acceptable outcome.  

5.
THE REGULATION’S OVERALL ASSESSMENT

It has been proposed to remake the Regulation ‘as is’, with the two minor amendments being to recognise the Australian Customs Service and Crim Trac as law enforcement agencies. 

It was felt necessary to remake the Regulation, as opposed to allowing it to lapse, so as to:

· ensure high risk occupations/purposes may be excluded from spent conviction legislation;

· provide clarity to sections and definitions within the Criminal Records Act 1991;

· enable timely amendments to criminal record release legislation affected by changes to NSW policy and legislation, such as the recent amendments to the Bail Act 1978; and

· assist the development of consistent national release legislation.

There are also significant economic and social benefits that follow from the remaking of the Regulation, such as: 

· reducing the risk of physical and psychological harm to children through the support of effective employment screening;

· increasing community confidence in child related employment procedures;

· providing law enforcement agencies with access to all criminal records to enable effective policing; and

· minimising social and economic impacts of crime linked to the employment of inappropriate persons in high risk industries such as law enforcement, security and gaming. 

� The Howard League for Penal Reform, Living it Down, United Kingdom, 1972 


� Holzer, H. J., Raphael, S., & Stoll, M. A. (2001) “Will Employers Hire Ex-Offenders? Employer Checks, Background Checks & Their Determinants” Institute of Business & Economic Research, Berkley Program on Housing & Urban Policy. Berkley: University of California pp 12


� Pager, D. (2002) “The Mark of a Criminal Record” Paper, Department of Sociology. Madison: University of Wisconsin pp31
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� The Crimes Act 1914 Sec 85ZL ba) the Australian Customs Service.


� Sec 85ZZJ (1)(c)  


� Pursuant to section 65 Public Service Act 1999 (Cth)


� The Crimes Act 1914 Sec 85ZL e) the Australian Customs Service.
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