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EXECUTIVE SUMMARY

Section 24 of the Contractors Debts Act 1997 (CD Ac”) requires the Minister to review the Act five years from the date of assent to determine whether the policy objectives of the legislation remain valid and the terms of the Act remain appropriate for securing those objectives.  In undertaking the review, submissions were invited from major stakeholders in the building industry, various trade associations, the judiciary, legal bodies and interested individuals.

The purpose of the CD Act is to provide effective mechanisms to enable persons such as suppliers, sub-contractors, trade persons, labourers and others to recover debts owed to them for work carried out and materials supplied by them.  The legislation primarily applies to persons working in the building and construction industries, but would also apply to other industries that rely upon sub-contracting arrangements.

The Act establishes a debt recovery procedure under which a person (typically a sub-contractor) who is owed money by a defaulting contractor, can obtain payment from the person who engaged the defaulting contractor, thus avoiding the privity of contract rule.

The legislation provides that, on the application of the unpaid person, the court can make an attachment order against a defaulting contractor.  The effect of an attachment order is that money owed by the principal to the defaulting contractor under the contract will be frozen pending judgment being given in the proceedings between the unpaid person and the defaulting contractor.  Such an order is designed to protect the benefits of any judgment, in the event that the unpaid person should prove successful in such proceedings.

The Building and Construction Industry Security of Payment Act 1999 (the security of payment legislation) applies to all contracts for building and construction work, with the exception of contracts with homeowners and other specified exceptions.  The legislation provides that any person who carries out construction work or supplies related goods or services under a construction contract has a statutory right to receive specified progress payments for completed work.  The legislation also establishes for a system under which the claimant may apply for independent adjudication of the dispute.  

The recent amendments to the security of payments legislation mean that claimants under the security of payment legislation can avail themselves of the debt recovery procedures under the CD Act.  The amendments further add to the nexus between the building industry and the CD Act.  The security of payment legislation is currently under review.

Submissions to the review generally indicated that the legislation is effective in enabling sub-contractors to secure unpaid moneys for work performed or services provided.  

However, a number of suggestions were made to improve the efficiency of the operation of the legislation, including allowing a Registrar to sign a debt certificate issued under s.7 of the CD Act.

Concerns were raised in relation to a number of substantive issues, notably the effect of cross claims and other defences 
on the exercise of the court’s discretion under s.14 of the CD Act to the granting of attachment orders; the need for greater security of payment such as the introduction of a charge on the money payable under the contractor’s contract; as well as the need to clarify the meaning of the reference in the legislation to 120 day’s wages.

A number of the issues raised warrant further consideration and discussion with industry.  Any amendments to the CD Act should be finalised in light of any changes to the security of payments legislation, which is currently also the subject of a review, and following further discussions with the relevant industry groups.  
Recommendations
1.
Consideration be given to revising the approved form to allow a debt certificate issued under s.7 of the Act to be signed by the Registrar.

2.
The operation of the court’s discretion to make an attachment order under s.14(3) of the CD Act be reviewed in light of any changes to security of payments legislation arising from the current review of the legislation and further discussions with industry.

3.
Consideration be given to amending the CD Act to provide for some form of security, such as a charge, over the assets or property of the defaulting contractor or the estate of the person in respect of which the work was undertaken.  

4.
Consideration be given to amending s.7(2) of the Act to make it clear that the reference to 120 days’ wages refers to the wages of an individual and does not include any payments due for other services provided or good supplied. 

1.
INTRODUCTION

1.1
Terms of Reference of the review
Section 24 of the Contractors Debts Act 1997 (“CD Act”) requires the Minister to review the Act to determine whether the policy objectives of the legislation remain valid and the terms of the Act remain appropriate for securing those objectives. 

The review is to be conducted five years after the date of assent to the Act, and the Minister is to table a report on the outcome of the review in each House of Parliament within 12 months of the end of the review period.  The Act is within the administrative responsibility of the Attorney General.

1.2
Conduct of the review
Key stakeholders were consulted and responses were received from the following:

His Honour, Judge D Price, Chief Magistrate

National Electrical and Communications Association (NSW)


NSW Department of Commerce


Law Society of NSW


Australian Business Limited


Peter Merity Building and Construction Lawyers 


Master Plumbers & Mechanical Contractors Association of NSW


Master Painters Australia


Australian Institute of Building

This report is the outcome of the review process and takes into account the submissions received. 

2.
BACKGROUND
The original CD Act was passed in 1897 in the early days of railway construction in New South Wales in response to the problem of workers losing their wages, which contractors had failed to pay.
  The legislation was designed to protect the entitlements of unpaid workers who were not able to obtain a lien
 as security for payment for work they had undertaken.  

The current legislation was introduced following a number of reviews of the 1897 legislation, including the 1992 Royal Commission into Productivity in the Building Industry of NSW.  At the time, the Attorney General’s Department in conjunction with the Department of Public Works and Services convened an interdepartmental working party to examine the issue of security of payment in the building industry and undertook extensive consultation with stakeholders concerning the modernisation of the legislation.  

As noted in the second reading speech introducing the current legislation
, the working party recommended that the Act be retained as part of the Government’s strategy to address the problem of security of payment in the building industry.
  

Together with the CD Act, related statutory schemes under the Building and Construction Industry Security of Payment Act 1999 (the security of payment legislation) and Home Building Act 1989 cover the various areas of the building and construction industry.

3.
OVERVIEW OF THE ACT 

3.1
Policy Objectives of the Act

While the policy objectives of the Act are not separately identified in the legislation, the long title states the legislation is:

“An Act to provide for the recovery of debts owed to persons for work carried out or materials supplied and to repeal the Contractors Debts Act 1897.”

The statement reflects the general practical intent of the legislation.  The purpose of the legislation, as elaborated in the second reading speech, is to provide effective mechanisms to enable persons such as suppliers, sub-contractors, trade persons, labourers and others to recover debts owed to them for work carried out and materials supplied by them
.

3.2
Terms of the Act 

Application of the Act  

The legislation primarily applies to persons working in the building and construction industries, but would also apply to other industries that rely upon sub-contracting arrangements.

Amendments to the CD Act recently introduced by the Building and Construction Industry Security of Payment Amendment Act 2002 are aimed at ensuring that the CD Act covers all debts arising under the security of payment legislation.
  The amendments mean that claimants under the security of payment legislation can avail themselves of the debt recovery procedures under the CD Act.
   

The legislation applies to a debt that is owed either solely for work carried out or for materials supplied, or a combination of both: s. 3(2) of the Act.  

Obtaining payment of a debt  

The Act establishes a debt recovery procedure under which a person (typically a sub-contractor) who has carried out work or supplied material and is owed money by a defaulting contractor, can obtain payment from the person who engaged the defaulting contractor: s.5(1).

For example, a person (“the principal”) may contract with another person (“the contractor”) to carry out certain work.  The contractor may then engage yet another person to complete part or all of the work (“the sub-contractor”).  Even though there is no contract between the principal and the sub-contractor, the provisions of the Act enable the sub-contractor to recover unpaid moneys owed to him or her by the defaulting contractor, from the principal. 

In essence, the Act provides a mechanism to allow unpaid persons or subcontractors to recover outstanding debts from a person further up the chain of contractors, thus avoiding the privity of contract rule.   (Under the rule a person who is not a party to a contract would normally be prevented from recovering a debt from a third party, who was a party to the contract).

Of course, payment can only be obtained if the work carried out or materials supplied are, or are part of or incidental to, the work that the principal engaged the defaulting contractor to carry out: s.5(2). 

There are two steps to the recovery of a debt under the legislation: ss. 6–8 of the Act.  Firstly, the unpaid person must successfully sue the defaulting contractor for the debt that is owed and obtain a debt certificate from a court that certifies the amount owed by the defaulting contractor.
 

Where the debt concerned involves a payment for wages, the amount of wages certified in a debt certificate may not exceed 120 days’ wages: s.7(2).  A court may not issue a debt certificate if it is satisfied that the work was done on a moveable object, thereby enabling the applicant for the certificate to exercise a lien,
 by retaining the object in their possession: s.7(3). 
Once judgment has been given and a debt certificate issued by the court, the unpaid person must take the next step and serve a notice of claim in the specified format on the principal.  Service of the notice operates to assign to the sub-contractor the principal’s obligation to pay the money owed under the contract with the defaulting contractor.  In other words, after the notice of the claim is served, the principal is obliged to pay monies owed directly to the sub-contractor.  

The principal must make the payments to the sub-contractor as they fall due under the agreement with the contractor, unless the principal receives a discharge notice or until the payments are no longer payable under the contract, whichever occurs first: s.9. 

Where there is more than one outstanding debt owed by the defaulting contractor, the Act provides that priority of assignments is determined by the order in which notices of claim are served on the principal.  When more than one notice is served on the principal within seven days of the principal having received the first notice, all other notices served within that period are taken to have been served at the same time and are paid to the claimants on a pro rata basis.  

Payments must continue to be made until the principal is notified of the discharge of the debt or payments are no longer due: s.10.  If the principal fails to pay, the unpaid person can sue and recover the money from the principal as if the debt were owed directly to the unpaid person: s.11.  

The assignment of a debt ceases to operate when the debt is discharged or when the judgment or order that resulted in the issuing of the debt certificate is set aside.  However, the assignment remains in force to the extent that the debt is not discharged.

Where a defaulting contractor or principal makes a payment to an unpaid person in partial or full discharge of the debt, the unpaid person must provide a discharge notice in relation to the payment, if requested to do so.  If the unpaid person fails to provide such a notice, they forfeit, and must pay to the principal or defaulting contractor, an amount equal to that paid by the principal/defaulting contractor.  Such penalty is recoverable as a debt in a court of competent jurisdiction: s.13.

Attachment Orders

The legislation provides that, on the application of the unpaid person, the court can make an attachment order against a defaulting contractor.  

The effect of an attachment order is that money owed by the principal to the defaulting contractor under the contract will be frozen pending judgment being given in the proceedings between the unpaid person and the defaulting contractor.  These orders are designed to protect the benefit of any judgment, in the event that the unpaid person should prove successful in such proceedings.

The application for an attachment order may be brought on the commencement of proceedings or any time prior to judgment: s.14(1).  An application for an attachment order may be heard in the absence of the other party and must be verified by oath or affirmation: s.14(2).    

To protect against frivolous applications the legislation provides that the court may make such an order, only if it is satisfied on the basis of the application, that:

(a)
the defendant owes the unpaid money for work carried out or materials supplied by the unpaid person, and

(b)
the work or materials are, or are part of or incidental to, work or materials for which the defendant is to be paid under a contract with the person against whom the order is sought: s.14(3).

An attachment order may be varied or set aside on the application of any person: s.14(6).

Miscellaneous Provisions

If a debt certificate is issued in respect of a debt owed by a defaulting contractor, the defaulting contractor must provide the unpaid person with the name of any person from whom they may be able to recover the debt.  Failure to comply with the requirement or the giving of knowingly false or misleading information is an offence that may result in a penalty of up to $2200 (20 penalty units): s.15.

Section 16 makes it clear that the Act applies to a series of contractual arrangements, so that there need not be a direct contractual relationship between the unpaid person and the person from whom payment is sought.  In effect, the provision allows an unpaid person to pursue payment of an unpaid debt from any number of defaulting contractors.

The limitation period for proceedings under the legislation is 12 months: s. 17.  

Parties cannot contract out of the provisions of the Act, regardless of whether the contract was entered into before or after the commencement of the legislation: s.18.  However, the legislation does not operate so as to affect any other remedies available to the unpaid person; any contractual or other rights the defaulting contractor or principal may have; or any rights or obligations under s.19 of the Industrial Relations Act 1996, relating to the review of awards. 

4.
RELATED LEGISLATION AND CASE LAW

4.1
Related Legislation in New South Wales
Building and Construction Industry Security of Payment Act 1999

Apart from the CD Act, there are two other principal pieces of legislation in New South Wales relevant to the security of payment in the building and construction industry.  

The NSW Building and Construction Industry Security of Payment Act 1999 Act applies to all contracts for building and construction work, with the exception of contracts with homeowners, certain contracts with financial institutions and contracts where payment is calculated other than by reference to the value of the work.  

The legislation provides that any person who carries out construction work or supplies related goods or services under a construction contract has a statutory right to receive specified progress payments for completed work.  These and other statutory default provisions, such as the time for payment following a progress claim and how to value work for progress payments, come into play when the construction contract does not provide for such matters. 

Interest is payable on the unpaid amount of a progress payment that has become due and payable and the claimant is entitled to exercise a lien in respect of the unpaid amount over any unfixed plant or materials supplied for use in the construction work.
  

The legislation also provides for a system under which the claimant may apply for independent adjudication of the dispute.  The adjudicator may be either a person agreed to by the parties or an adjudicator appointed by an authorised nominating authority.” 
 

The adjudication process arises in the following circumstances
:

(a) the person who claims to be entitled to a progress payment (the claimant) has served a payment claim on the person liable to make the payment under the construction contract (the respondent);

(b) the respondent has issued a payment schedule as required by the legislation, but:

(i) the amount of payment the respondent proposes to make is less than the amount indicated in the payment claim; or

(ii) the respondent fail to pay the whole or part of the amount indicated in the payment schedule by the date due; or

(c)  the respondent fails to provide a payment schedule to the claimant and fails to pay the whole or part of the claimed amount by the due date; and

(d)  the claimant has notified the respondent within 20 days following the due date for payment, of their intention to apply for adjudication of the payment claim, and the respondent has been given an opportunity to provide a payment schedule to the claimant within 5 business days of receiving the claimant’s notice.

In addition to certain specified details, the adjudication application may contain submissions relevant to the application by the claimant.  In determining the adjudication, the adjudicator is to consider only the Act, the contract, the payment claim and payment schedule, submissions and any inspection that may have taken place: s.22.  The adjudication must be in writing and, if either party makes a request prior to the determination, must state the reasons for the determination and the basis on which any amount or date has been decided.  

However, the adjudication process does not finally determine the validity of the disputed claim, but fixes the amount that is to be the subject of the security to be provided, in accordance with the legislation.  

Respondents must pay an adjudicated amount on the date determined by the adjudicator.  If the adjudicated amount is not paid on time, the claimant may apply to the authorised nominated authority for a certificate certifying the amount payable.  The adjudication certificate may be filed as a judgment for a debt in court.  This means that the claimant need not commence proceedings, but automatically obtains judgment for the adjudicated amount.  

Where a respondent commences proceedings to have the judgment set aside, he or she cannot bring any cross-claim against the claimant, raise any defence in relation to matters arising under the construction contract or challenge the adjudicator’s determination.  The respondent is required to pay the unpaid portion of the adjudicated amount into the court as security, pending the final determination of those proceedings: s.25 of the Act.

If the adjudicated amount is not paid promptly, the Act provides that the claimant has a right to suspend work and is indemnified against any loss suffered as a consequence of the work not being completed during the period of suspension.

The Act affords greater protection for contractors and sub-contractors by prohibiting what are commonly known as “pay when paid” provisions in construction contracts.
  Such contractual clauses, which provide that the liability for payment by one party owing money to another is contingent upon a payment by a third party, are unenforceable.

As previously indicated, the CD Act has been amended to cover construction work/contracts within the meaning of the security of payment legislation.  The court is also able to issue a debt certificate where an adjudication certificate has been filed as a judgment for a debt under the security of payment legislation, thus enabling the unpaid person to utilise the procedures under the CD Act to claim the adjudicated amount directly from the principal.

Section 38 of the Building and Construction Industry Security of Payment Act 1999 provides for the review of the legislation.  In addition to a requirement that the legislation be reviewed three years from date of assent, s.38(4) of the Act provides that a further review of the Act is to be undertaken 12 months from the commencement of the amendments introduced by the Building and Construction Industry Security of Payment Amendment Act 2002.
Home Building Act 1989

Contracts with home owners who are occupants are not covered by the security of payment legislation, but are captured by the Home Building Act 1989.
  Briefly, the Act provides for a scheme of licensing for individuals, partnerships or corporations and contractors wishing to engage in residential building work, specialist work (such as plumbing or electrical work), or the supply of kit homes for construction.  

The Home Building Act provides for a dispute resolution process in relation to building goods or services supplied in connection with the carrying out of residential building work, specialist work, or building consultancy work.
  Amongst other things, the Act provides that matters giving rise to a building dispute may be investigated by the Department of Commerce and orders made for rectification.  Persons may apply to the Consumer, Trader and Tenancy Tribunal for the determination of a building claim.  

4.2
Legislation in Other Australian Jurisdictions


Victoria

Building and Construction Industry Security of Payment Act 2002 (Vic) provides for a regime similar to that established under the NSW security of payment Act. 

As occurs under the NSW legislation, the Victorian Act provides for a payment schedule and adjudication of disputed payment claims.  The legislation also provides that the respondent may either pay the claim or provide security for payment pending the final determination of matters in dispute.  Following recent amendments, the NSW legislation no longer provides provision for the payment of security as an alternative in such circumstances. 

The Victorian legislation incorporates provisions for the recovery of unpaid moneys that are similar to those contained in the CD Act.  Under the Victorian Act, the claimant must obtain a debt certificate from a court and serve a notice of claim on the principal.  A court may issue a debt certificate when judgment has been entered for recovery of an adjudicated amount as a debt.  A notice of claim served on a principal operates to assign to the claimant the debt owed by the principal to the respondent, to the extent of the amount of the certified debt.

Queensland

Whereas the NSW legislation provides for a court to make an attachment order against a defaulting contractor, the Queensland Subcontractors’ Charges Act 1974 provides that an unpaid person is entitled to a charge on the money payable under the contractor’s (or superior contractor’s) contract. To the extent that payment cannot be satisfied by such a charge, a subcontractor is also entitled to a charge on any security for the contactor’s contract.
  The effect of these provisions is to put the subcontractor in the position of a secured creditor.  

A subcontractor who intends to claim a charge on money payable under a contract must first give the defaulting contractor notice of the amount and particulars of the claim as certified by a qualified person
.  Notice must also be given that the contractor must take appropriate steps to ensure that the money is paid or secured to the subcontractor.  Similarly, notice of the claim must be given to any other person who holds a security for the contract.

Where a notice of claim of a charge is given, the person to whom it is given must retain sufficient funds to satisfy the claim, until such time as the matter has been determined by the court.  Otherwise, the person is personally liable for the amount of the claim.  The legislation contains similar provisions to the NSW CD Act in respect of requirements to give notice of a charge, time limits in relation disputes concerning liability, and the provision of information. 


Australian Capital Territory

The Contractors Debts Act 1897 (ACT) is in similar terms to the current contractors debts legislation in NSW and provides that the court may issue a certificate of cause of debt where it is satisfied that an amount is owed for work done or materials supplied.  

As is the case with the NSW legislation, the Act provides that the unpaid person may, with the court’s leave, serve an attachment notice freezing the money owed by the principal to the defaulting contractor under the contract.  


South Australia

The Worker’s Liens Act 1893 provides that a worker has a lien for their wages over the estate or interest in land in respect of which the persons undertook work or provided services on behalf of the owner/occupier or a contractor/sub-contractor.  

However, the application of the lien is capped at four weeks wages or a maximum of $200.  Such a lien does not prevail against the title of a bona fide purchaser, mortgagee, pledgee or incumbrance without notice.  A contractor/sub-contractor has a similar lien in respect of the outstanding portion of the contract price.

An unpaid worker also has a charge on any money payable to the defaulting contractor in respect of the contract with the principal.  Similarly, a charge attaches to moneys payable to the defaulting contractor or another sub-contractor for work undertaken by a sub-contractor.  However, any such charge lapses unless action is taken to enforce payment within 28 days of the payments being due.  As for a lien, a charge is also capped. 

The legislation provides for the registration of liens, which are deemed to be caveats forbidding the registration of any dealing with the estate or interest affected by the lien.  An order for the enforcement of a lien or charge is given effect by a writ or warrant of the court for the sale of the estate or interest in land or goods. 

Northern Territory

The Workmen’s Liens Act 1983 is in similar terms to the South Australian legislation, although the maximum amount for a lien is set at four weeks wages and up to a maximum of $3000.
Western Australia 
The Workmen’s Wages Act 1898 covers manual work by persons 21 years or over and provides a statutory requirement for workers to be paid their wages at weekly intervals.  

Upon service or a notice of attachment, the wages due to workers are a first and paramount charge upon the moneys due to the contractor under the contract.  However, a charge or claim is limited to ten pounds.

In the event of a worker obtaining judgment against the contractor for the wages claimed, the worker may obtain an order for the payment by the contractor’s employer of the amount of the judgment.  The employer may be personally sued for non-payment.  Employers or contractors who fail to comply with the legislation are also deemed to be guilty of an offence and liable to a fine of up to twenty-five pounds or, in default of payment, imprisonment of one month. 

Tasmania

The Contractor’s Debts Act 1939 provides for a basic statutory framework for the recovery of unpaid wages or services.  The legislation provides that a person may make application to a court for an attachment order that may be issued on the basis that there is a reasonable doubt that the plaintiff will be able to enforce a judgment for such a claim except by attaching such money, or there are other adequate reasons for issuing the order.

5.
SUBMISSIONS

Nine submissions were received relating to the review of the Act, a number of which raised issues concerning procedures under the Act or more substantive matters regarding the operation of the legislation.  

The Law Society of NSW and the Australian Institute of Building indicated that their organisations had no comments on the legislation at this stage.  The Master Plumbers Association of NSW advised that, while it is too early to ascertain the effectiveness of the recent linkage of the Act to the security of payment legislation, a joint review of both the CD Act and the Building and Construction Industry Security of Payment Act within three years would be a valuable exercise.  The Chief Magistrate, His Honour, Judge D Price, commented that he is unaware of any difficulties being experienced in the operation of the legislation, which appears to be working satisfactorily.  

5.1
Procedural Issues

As indicated above, a number of submissions indicated that the effectiveness of the legislation might be improved in terms of procedure.  

Section 7 of the Act provides that when judgment is given or entered up in any proceedings relating to the recovery of unpaid money, the court may issue a debt certificate in respect of the unpaid moneys in an approved form.  

In its submission, the Department of Commerce noted that the approved form requires a Judge or Magistrate to sign the debt certificate.  Based on feedback provided by sub-contractors, the Department has indicated that this results in a significant delay in issuing a debt certificate.  The Department has therefore suggested that consideration be given to the debt certificate being signed and released by the Registrar of the court.  

The Department also advised that some courts have not recognised that an adjudication certificate filed as a judgment for a debt under s.25
 of the Building and Construction Industry Security of Payment Act also represents a judgment under s.7 of the CD Act.  

Comments provided to the Department of Commerce by one management consultant identified the need for the filing and execution of judgments and attachment orders to be processed quicker by the court system as some respondents are taking advantage of the system and prolonging the payment to the claimant.  Delay may work to the advantage of the respondent if:

· the claimant becomes insolvent in the meantime;

· their own cash flow is preserved;

· it provides an opportunity to open another company (phoenix), and dissolve the current contracting company; and

· the claimant becomes desperate and accepts a lower payment of the claimed amount as part of a final settlement.

It has been suggested that, in the first instance, the prompt recovery of payment might be achieved by allowing the court to process the judgments at the same time as a judgment creditor files their request.  Secondly, the process might be made quicker by allowing the required documents to be processed more efficiently from the court to the Sheriff’s Office and by providing the judgment creditor easier access to the Sheriff’s Office to follow up the process and possibly by allowing approved agencies to execute certain debt recoveries.

The Department of Commerce indicated that sub-contractors have also asked whether an adjudication application under the security of payment legislation can represent the commencement of proceedings for an attachment order under s.14 (1) of the CD Act.   

Other general feedback provided to the Department was to the effect that there is a lack of awareness within industry concerning the scope of the legislation; a need for information on the operation of the legislation; a lack of knowledge of the Act within the court system; and that approved forms are not readily available in the court system or readily available to members of the public.

The NSW Association of the Master Painters Australia advised that many Chamber Magistrates with whom they had dealt were unfamiliar with debt certificates and the Association had experienced difficulties in having such certificates issued.  The Association suggested officers of the court require clearer instructions in this regard.

5.2
Substantive Issues

The submission received from the Department of Commerce notes that the CD Act has received increased exposure recently as a result of the 2003 amendments to the Building and Construction Industry Security of Payment Act.  Under that Act, a claimant can achieve a prompt court judgment for a debt arising from work undertaken on a construction contract.  Accordingly, there is an expectation that the Contractor Debts Act can provide a similar speedy mechanism to obtain payment of money owed by defaulting contractors, directly from the principal.  

The Department of Commerce has advised that while industry considers the intent of the legislation remains attractive, in practice, its operation falls short of adequately meeting the needs and expectations of industry.  

The submission to the review of the Act by Australian Business Limited (“ABL”) indicated general support for the legislation and recent amendments to both the security of payments legislation and the CD Act to improve the orderly payment in the industry down the contracting chain.  ABL noted that it is not aware of any of its members having utilised the amended legislation.  However, two members advised that they would have commenced proceedings, but for the fact that the defaulting contractors were in liquidation or bankrupt.

ABL noted that, putting aside the recent growth in applications to injunct adjudication proceedings or outcomes, they consider the amended security of payment legislation (in relation to which the CD Act must be understood) is operating more effectively and money triggered by the adjudication process is generally flowing.  It appears this can be attributed to the amendment to s.23 of the security of payments legislation, setting out the respondent’s obligations following an adjudicator’s determination, and the fast track access to the CD Act under the amended security of payment legislation.  

In its submission, the National Electrical and Communications Association (NECA NSW) emphasised that the security of money is of paramount importance and suggested a number of amendments to improve the operation of the CD Act, as follows:  

Declaration That Subcontractors Have Been Paid

NECA suggested that compared to s.127 of the Industrial Relations Act 1996 (NSW), the CD Act is not user friendly and is rarely used.  (Section 127 of the Industrial Relations Act sets out the liability of the contractor for remuneration payable to the employees of subcontractors.  The section provides that a contractor is liable for the payment of any remuneration payable to relevant employees for work done in connection with the contract, unless the contractor has a written statement from the subcontractor to the effect that such remuneration has been paid). 

It is proposed by NECA that a similar approach be adopted under the CD Act.  This would mean that, before paying the contractor any progress or final payment, the principal would have to obtain a statement to the effect that subcontractors have been paid.  If such a statement is not provided the money held by the principal for payment of the contractor would be held upon trust for all unpaid subcontractors and suppliers in relation to the project.  The principal could pay the moneys thus held in trust upon receipt of a judgment and an affidavit of debt or at the direction of the contractor.  

Adjudication of Dispute Over Whether Money Owed

Where the contractor has provided such statement, but the subcontractor or supplier gives the principal notice that the moneys owed have not in fact been paid, the principal would continue to hold the moneys for a specified period.  

NECA has suggested that the provisions of the Building and Construction Industry Security of Payments Act could be utilised for the adjudication process.  The claimant and contractor should both have the right to refer the matter to adjudication.  Depending upon the determination of the adjudicator as to whether moneys were owed, the principal would either release the money to the contractor or continue to hold the moneys owed.  

As previously stated, the provisions of the security of payment legislation could be utilised for the adjudication process.  This would mean that an adjudicator, rather than a court, would decide whether an attachment order under s.14 of the CD Act should be made.  In effect, it would also mean that an attachment order would apply unless the contractor issues the statement of payment of subcontractors or, in the event of a dispute, the contactor or the subcontractor/supplier claiming to be unpaid, initiates an adjudication to decide the issue.

Security 

Before a party can call up security, the party [the beneficiary] must give the other party five business days notice.  If, within that time, the other party disputes the claimant’s right to call up security, the beneficiary must not call it up without the concurrence of an adjudicator or pursuant to an award of an arbitrator or an order of a court.

Adjudication Certificate

The service of an adjudication certificate under the security of payment legislation upon the principal should have the same effect as an attachment order under s.14 of the Act.  NECA has suggested that this would eliminate the need for a claimant to appear before the court and apply for an attachment order when filing the adjudication certificate at court.  Similarly, the service upon the principal of a copy of a judgment together with a statutory declaration as to the amount outstanding should be as effective as a debt certificate issued under s.7 of the Act.  This would minimise the need for resort to the court and the associated legal costs.

Peter Merity, Building and Construction Lawyers, has raised a number of concerns in relation to the CD Act.
  

Mr Merity’s submission discusses what he considers is a fundamental flaw in the 1897 version of the legislation that has not been remedied by the 1997 CD Act.  In essence, this defect relates to the fact that an attachment order under s.14 of the CD Act does not protect unpaid sub-contractors in circumstances where an administrator, receiver or liquidator is appointed in respect of the contractor. 

Section 14 provides that a subcontractor who commences proceedings to recover a debt owed by a contractor can apply to a court for an attachment order against a principal holding monies owed to the contractor. That order is intended to have the effect of "freezing" those monies pending judgment being given in the proceedings between the subcontractor and the defaulting contractor. 

Mr Merity is of the view that the security afforded to the subcontractor by an attachment order of that kind is illusory because an attachment of the kind provided for by the provisions was held, as far back as 1905, not to make the subcontractor a secured creditor for the amount of his debt: Re Agost Dossi; Ex Parte The Official Assignee (1905) 5 SR (NSW) 204.

More generally, a claimant for relief under the CD Act does not get any security until he or she obtains judgment and a Notice of Claim and a Debt Certificate is served on the principal.  It is only at that point that an assessment of the debt owed to the contractor occurs and the unpaid contractor obtains some security.

Mr Merity commented that the security afforded to the subcontractor by an attachment order is particularly unreliable in the building and construction industry, where one of the common reasons that a contractor fails to pay a subcontractor, is that the contractor is "going bad".  In contrast the parallel provision in the Queensland Subcontractors Charges Act does not effect an "attachment", but creates a "charge"
 which confers on the subcontractor an interest in the money in the hands of the principal, making the subcontractor a secured creditor within the meaning of the Bankruptcy Act,
 and thereby preserving the subcontractors rights to the money until he can prove his entitlement in court.
  
Accordingly, Mr Merity has suggested an amendment to s.14 providing that, where the claim is based on an assessment under the assessment provisions of the Building and Construction Industry Security of Payments Act 1999, the section creates a charge instead of an attachment.  The CD Act would thus provide a much more effective remedy and would effectively support the Government's intentions in passing the Building and Construction Industry Security of Payments Act.

Despite the concerns outlined above, Mr Merity acknowledged that the updated 1997 CD Act makes the legislation a viable tool for increasing the chances of the subcontractor receiving progress payments.  Once monies are attached, the defaulting contractor is not able to use the money withheld by the principal as working capital.  This encourages early settlement of claims. 
Nevertheless, if the CD Act comes into general use, defaulting contractors may attempt to persuade the court which made the attachment order that they have substantial cross claims against the unpaid person such that it is unjust and oppressive to freeze all or even a part of the monies claimed by the unpaid person.  

The applicant for an attachment order bears the onus of proving that the defendant owes them for work undertaken or materials supplied relating to the contract: s.14(3).  Mr Merity has suggested that, in circumstances where the issues are sufficiently muddied by the allegations of cross claims and set offs for defective work, a court may be persuaded to dissolve the attachment order on the basis that it is not satisfied that monies are payable to the unpaid contractor. 

The unpaid contractor is then left to pursue action in the court while the defaulting contractor gets the money in from the principal and possibly disposes of it.  Similarly, the Act is silent as to whether a Court should give any weight to claims by the defaulting contractor that it has a cross claim for damages for defective work, delay or “back charges” in considering whether it should maintain an attachment order, or in considering the amount of money that should be attached.  

By way of example, Mr Merity referred to De Martin and Gasparini Ex Parte - Energy Australia & Anor.
  In essence, Mr Merity expresses concern that the court accepted the bare assertion by the defaulting contractor that its claim for delays was comprehensively detailed in materials that were not put into evidence.  The court set aside the attachment order basically because the defaulting contractor claimed that it had a cross-claim exceeding the amount claimed by the unpaid contractor.
  

In his submission, Mr Merity also suggested that changes in practices in the building and construction industry, whereby bank guarantees are used in substitution for retention monies, have resulted in the CD Act being of less relevance than before.  In the past there was almost always a retention fund against which could be attached or assigned as ‘money that is payable to or becomes payable to the defaulting contractor' within the meaning of s. 5 of the CD Act.  These monies were available for assignment when the unpaid contractor got judgment.  However, in George Feros Memorial Homes Inc v Hammat Constructions Pty Ltd
, the Supreme Court held that bank guarantees are not monies within the meaning of the Act and were therefore not available to the unpaid contractor.

Recent amendments to the Queensland Subcontractor's Charges Act 1974 have dealt with the problem brought to light by the decision in George Feros and a security of any kind, whether retention or bank guarantee, is now subject to a charging order under Section 11A of the Queensland Act.  

Mr Merity also notes that the legislation does not give any security for payment when all monies owing to the main contractor have been paid or when the unpaid person is the main contractor.  

Mr Merity’s has suggested a number of amendments to the CD Act that would: 

1. Provide that the freezing order is effected by a charge instead of an attachment;

2. Provide that the charge or attachment creates a charge over any security held by the principal;

3. Require that, before making an application to the Court to impose a charge, the unpaid subcontractor’s claim must be certified as fair and reasonable by a registered engineer, architect or other authorised person;

4. Provide the subcontractor with security over real property from the date the work commences; and

5. Provide that cross claims alleged by the defaulting contractor should not be taken into account in determining the amount of money to be attached.

Other issues raised in submissions included a suggestion that the existing one-year limitation period for bringing proceedings under s.17 of the Act be extended to three years, or for whatever period it takes to determine that pursuing the contractor will be fruitless.

While not recommending any specific amendments to the legislation, Australian Business Limited has suggested that a possible area of difficulty with the legislation is the restriction in s.7(2) which caps a debt certificate dealing with unpaid wages at 120 days wages.  There may be questions where the debt comprises a mixture of wages and other supplies, or the wages of a number of employees 
.  

6.
COMMENT 
There are approximately 25,000 enterprises in the construction industry in New South Wales, with 88 percent having an annual turnover less than $500,000.  At present, subcontractor enterprises deliver between 75 and 85 percent of the value of the industry.
  The security of payment legislation and CD Act are clearly important mechanisms in helping to ensure that subcontractors remain viable and the industry operates efficiently. 

Possible changes to the legislation aimed at improving its operation, based upon the submissions set out above, are discussed below.  

Procedural Matters

As outlined in section 5.2, a number of submissions suggested procedural changes to the legislation aimed at improving the efficiency of the operation of the CD Act.  

The suggestion by the Department of Commerce that a debt certificate issued when judgment is given or entered up in proceedings under s. 7 of the CD Act be able to signed by the Registrar, is considered to be a positive suggestion as a means of reducing time delays experienced in relation to obtaining such certificates.  It is considered this would also address the concerns outlined by NECA in this regard.  By way of process, the Registrar could sign the attachment order on the receipt of a notice from the authorised nominating authority
 that an adjudication application had been received and upon receipt of an affidavit from the claimant to the effect that the money had not been paid by the respondent, to the claimant.  

The concerns raised in a various submissions regarding the unfamiliarity in courts with debt certificates and the lack of recognition that a judgment debt under s.25 of the security of payment legislation represents a judgment debt under s. 7 of the CD Act have been noted.  Awareness of these matters might be increased via the issuing of a practice note or bulletin by the courts.  A copy of the review of the CD Act will be forwarded to the Heads of Jurisdiction for information.

As regards the availability of the approved forms under the legislation, it is noted that the forms approved by the Attorney General for the purposes of the CD Act were published in the Government Gazette of Friday, 1 May 1998.
  All of the approved forms under the legislation are now available on the Local Courts website.
 

More generally, it is noted that greater efficiencies in the court system will flow from the CourtLink Project, which was launched by the NSW Attorney General’s Department in January 2002.  The general aim of the project is to develop a multi-jurisdictional computer system to service the information management needs of the NSW Supreme Court, District Court, Local Courts and Sheriff’s Office.

CourtLink will provide NSW courts and Sheriff’s Office with a common case management system, permitting information to be exchanged electronically between each court, justice agencies, the legal profession and court users in general.   It will support the full set of court processes, including case registration, document lodgement, listing of cases for hearing, in-court processing such as the recording of judgement orders and outcomes, and enforcement procedures.  The CourtLink system will assist in the provision of faster processing of court processes.

The Department of Commerce submitted that sub-contractors have requested that an adjudication application under the security of payment legislation should represent the commencement of proceedings for an attachment order under the CD Act.  

Section 14(1) of the CD Act provides that, if proceedings are commenced by an unpaid person against a person for the recovery of money owed for work done or materials supplied, the court may, on the application of the unpaid person, make an attachment order.  An application for an attachment order may be made on the commencement of the proceedings or at any time before judgment is given in the proceedings: s.14(2).  

The term “proceeding” has historically been given a narrow interpretation to mean the “invocation of jurisdiction of the court by process other than a writ” or “an application by a suitor to a court in its civil jurisdiction for its intervention or action”.
  However, in Re Vassal Pty Ltd
Kelly J in the Queensland Supreme Court discussed a number of cases where a broader interpretation has been given to the expression
 and held that the term “civil proceeding” in s.371(2) of the Companies (Queensland) Code includes an arbitration.
  

The adjudication process fixes the amount to be paid or given as security pending the final determination of the matters in dispute but does not finally determine the validity of the disputed claim.  The parties’ civil rights are specifically preserved by s.32, so that the adjudication process does not preclude contract dispute procedures also being pursued.  

The adjudication process is initiated by the claimant and the contractor does not have the right to refer a matter to adjudication and witnesses may be compelled to appear. The process is therefore not directly analogous to arbitration, though it is a recognised statutory process and might, on a broader interpretation, be taken to constitute a proceeding within the meaning of the CD Act.

The effect of the proposal put forward by the Department of Commerce would be to allow the court to make an attachment order on the basis that an application for the adjudication of a payment claim had been made under the security of payment legislation.
  The commencement of the adjudication process by way of an application under s.17 of the security of payment legislation effects the commencement of a statutory dispute resolution process.  (While the claimant initiates the adjudication process, the respondent initiates the dispute by issuing a payment schedule that offers less money to the claimant than claimed).  Under the proposal, the principal would be able to retain/freeze unpaid moneys whilst the adjudication process is being undertaken.  
It has been suggested that the court could be notified with respect to the adjudication application via the introduction of a requirement under the security of payment legislation.  Upon request, the authorised nominating authority would provide the claimant with a notice indicating that an adjudication application had been received and that the claimant seeks an attachment order under the CD Act.

As indicated above, the proposal would have the benefit of freezing the money in the hands of the principal and alert the principal to the dispute.  As a corollary, the principal may also be alerted to the need to preserve the moneys on the basis of other statutory requirements under the Industrial Relations Act, Workers Compensation Act and for the purposes of payroll tax.

Difficulties with the proposal include ensuring that the attachment order is issued in a timely manner, identification of the principal and possible court action to injunct the attachment order.  The proposal is discussed further in the following section, particularly as it relates to moves to injunct the attachment order.
Recommendation

1.
Consideration should be given to revising the approved form to allow a debt certificate issued under s.7 of the Act to be signed by the Registrar.

Substantive Issues

The submissions to the review indicate that the legislation is generally effective in enabling sub-contractors to secure unpaid moneys for work performed or services provided.  However, a number of submissions raised substantive issues, principally concerning the security of payments where the principal contractor has become insolvent.

As previously indicated, NECA submitted that the security of payment is of crucial importance and suggested an amendment to the CD Act akin to that provided for under s.127 of the Industrial Relations Act 1996, whereby the contractor could not be paid unless he or she obtained a statement from subcontractors that they had been paid any moneys owed.  Where such a statement was not provided, or the subcontractors disputed that the moneys had in fact been paid, the principal would hold the unpaid moneys on trust pending judgment.

The scheme suggested by NECA also proposed that both the claimant and the contractor should have the right to refer a matter to adjudication under the security of payment legislation.  An adjudicator, rather than a court, could then decide whether an attachment order under s.14 of the CD Act should be made.

While NECA’s proposal relating to s.127 of the Industrial Relations Act has merit as a means of preserving the moneys payable to subcontractors, the proposed scheme is also tied to proposals that would result in fundamental changes to the security of payments legislation, which falls within the portfolio of the Minister for Commerce.

As it is currently provided for under the Building and Construction Industry Security of Payments Act 1999, the adjudication scheme is designed to ensure persons contracted to undertake work or supply materials receive progress payments under the contract.  The adjudication process is initiated by the claimant and the contractor does not have the right to refer a matter to adjudication.  

Mr Merity’s submission raised concerns that essentially relate to the exercise of the court’s discretion in relation to attachment orders under s.14(3) of the CD Act.
  Concerns have also been expressed by other parties that the Act does not achieve its aim in that a defaulting party may use s.14(3) to try and persuade a court that the money claimed by the unpaid person is subject to substantial cross-claims and that it would be unjust and oppressive to “freeze” the money owed. 

The Court of Appeal in De Martin and Gasparin
 considered the basis upon which the CD Act permits the freezing of assets by an attachment order.
 The Court held that the correct construction of s.14(3) is that there are essentially two stages in order for the court to make an attachment.  First, the court must be satisfied that solely on the basis of the application and the evidence adduced in its support, that the claim is not hopeless on its face.  Second, the court must then exercise its discretion over whether or not to make the order.

The court held that it is at the discretionary stage that the party opposing the attachment order must advance any further matters in opposition to the order.  This further stage necessarily falls short of essaying a final determination of the matters.  Taking into account the complexity of the discretionary factors in the particular case, the court confirmed the finding at first instance, that the attachment order should be set aside.  (The court considered arguments as to whether the amount that was the subject of the attachment application was a statutory debt under ss. 13 and 14 of the security of payments legislation
 and considered that the resolution of this issue ultimately turned upon the contractual position between the parties).

There may be potential for a defaulting contractor to advance cross claims in opposition to the making of an attachment order that may ultimately prove to be unsubstantiated.  This may also mean that the money is disposed of, or the contractor is made insolvent prior to judgment, with the result that the subcontractor may never be paid.  

However, given the complexities that may surround any particular case and the need to balance the protection of both the rights of the unpaid person and the person with whom they have contracted, it is difficult to see how the legislation might be amended to guard against unfair consequences in the exercise of the court’s discretion under s.14(3).

Based upon the case law discussed in this report, there appears to be only a small number of instances where subcontractors have missed out on payment where the main contractor has become bankrupt or gone into liquidation.  Further, the extent of any difficulties surrounding the courts exercise of its discretion as regards the making of an attachment order have arguably not been realised at this stage.

Nevertheless, the use of cross claims and defences under the contract to frustrate attachment orders is potentially very problematic.  It has been suggested that consideration should be given to including provisions similar to ss.15(4)(b) and 16(4)(b) of the security of payments legislation in the CD Act.
  These sections provide that the respondent is not to bring any cross-claim against the claimant or to raise any defence in relation to matters arising under the construction contract.  

This proposal may have merit.  However, the proposal should be considered further in light of any changes flowing from the current review of the security of payments legislation and further discussions with industry.

It is noted that a number of the Acts in other jurisdictions aimed at protecting the entitlements of unpaid workers provide for some form of security over the assets or property of the defaulting contractor or the estate of the person in respect of which the work was undertaken.  

It is considered that the proposal by Mr Merity that a similar approach be adopted to that in the Queensland Subcontractors Charges Act 1974, whereby an unpaid person is entitled to a charge on the money payable under the contractor’s (or superior contractor’s) contract, has merit.  

The proposal by NSW Association of the Master Painters Australia that the one-year limitation period be extended to three years is not supported.  No evidence of difficulties associated with the current limitation period has been presented in any submissions to the review.  It would be inappropriate for the legislation to have an open-ended time frame for the bringing of actions, as suggested by the Association.  Limitation periods are designed to provide a degree of certainty with respect to potential proceedings and should not be extended without a strong case being made out. 

ABL has suggested that the restriction in s.7(2) of the CD Act capping the certificate at 120 days’ wages may cause difficulties where the debt comprises a mixture of wages and other supplies, or the wages of a number of employees.  While it is not clear that this has in fact occurred, the legislation might be amended to make it clear that the reference to 120 days’ wages refers to the wages of an individual and does not include any payments due for other services provided or good supplied. 

Recommendations

2.
The operation of the court’s discretion to make an attachment order under s.14(3) of the CD Act be reviewed in light of any changes to security of payments legislation arising from the current review of the legislation and further discussions with industry.
3.
Consideration be given to amending the CD Act to provide for some form of security, such as a charge, over the assets or property of the defaulting contractor or the estate of the person in respect of which the work was undertaken.  

4.
Consideration be given to amending s.7(2) of the Act to make it clear that the reference to 120 days’ wages refers to the wages of an individual and does not include any payments due for other services provided or good supplied. 
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