16 December 2011

Ms Kathrina Lo

Legislation, Policy and Criminal Law Review
Department of Attorney General and Justice
GPO Box 6

SYDNEY NSW 2001

DX 1227 SYDNEY

Dear Sir/Madam,

Re: Review of thé&Young Offenders Act 19%hd theChildren (Criminal
Proceedings) Act 1987

Thank you for the opportunity to make a submisswthe review of thé/oung
Offenders Act 199¢YOA) and theChildren (Criminal Proceedings) Act 1987
(CCPA).

We address below each of the questions raisecti@dimsultation Paper. The Court
acknowledges the previous reports and evaluatibtieedegislation, specifically the

NSW Attorney General’'s DepartmeReport on the Review of the Young Offenders
Act 1997(AG Report) and th&lSW Reform CommissioReport 104:Young Offenders
(LRC Report) This submission reflects some of the recommendstioait have been
made in those reports. The Children’s Court has ladsl the benefit of reading the
submission for this review by the Chief Magistrateéhe Local Court and reflects
some of his recommendations within our own subrorssi

PART 1: THE YOUNG OFFENDERSACT 1997

Question 1
a) Does the NSW's legislative framework take the giht approach to offending
by children and young people?
b) Are there any other models or approaches taken bytloer jurisdictions that
this review should specifically consider?

The current legislative framework takes the righpr@ach in balancing considerations of
accountability and rehabilitation. However, the l@tgn’s Court recommends placing



more weight on early intervention strategies aradjams to reduce re-offending.

Question 2
a) Are the objects of the YOA valid?
b) Are there any additions or changes to the objestof the YOA needed?
c) Should reducing re-offending be an objective dhe YOA?

The objects of the YOA remain valid.

Question 3
a) Are the principles of the YOA valid?
b) Are any additions or changes to the principlesfahe YOA needed?
c) Should reducing re-offending be addressed in tharinciples of the YOA?

The existing principles of the YOA continue toreéevant howevethere does need
to be an acknowledgement in the principles thatisselating to welfare are often
enlarged in criminal proceedingBherefore a principle of the YOA should be that a
young person should be dealt with in a way thgpiiem avoid engaging in further
criminal activity. There should also be a statut@fjection in the YOA of the
principle in common law that rehabilitation mustthe primary aim in relation to a
young offender.

It is the submission of the Children’s Court tha principles of the YOA and the
CCPA should be the same. The principles governavg young people should be
dealt with should be consistent in terms of proce@und matters of substance. It also
means the concept of alternatives under the YOAMecmore mainstream
propositions for the police and the court.

Question 4
Are the persons covered by the YOA appropriate?

The current provisions regarding persons coverelgutine Act are appropriate.

Question 5
Should the YOA apply to all offences for which theChildren’s Court has
jurisdiction, unless specifically excluded?

The YOA applies to summary offences and indictalflences that are capable of
being dealt with summarillt does not cover strictly indictable offenceseTtRC
Report found that this exclusion was inappropraatehe basis that the classification

of crimes into indictable offences, summary offen(nd if indictable offences, can

be dealt with summarily) was to determine the ssmess of offences for more
general purposes of criminal laWThere is no correlation between the seriousness of
these offences as classified and the appropriatesfébe diversionary options under
the YOA.

1 GDP(1991) 53 ACrimR 112 per Matthews J.
2Young Offenders Act 19%8(1).
¥ NSW Reform Commission (LRCReport 104:Young Offendef®005), para 4.22.



In the Children’s Court’s 2010 submission to thevlReform Commission on Young
Offenders, we argued that the YOA should coveofféinces that may be dealt with
under the CCPA (excluding serious children’s inalié¢ offences). In that submission
we explained that:

It is the experience of the Court that many indrgidoffences could
appropriately be dealt with by conferencing in appriate cases, especially
robbery in company and robbery while armed witho#fiensive weapon:
Crimes Act (NSW) section 97(1), especially wheeeathount taken is below a
certain value'

The Court agrees with Recommendation 4.2 from fR€ Report which indicated
that the YOA should be amended to cover all offesrammmitted or alleged to be
committed by children except serious children’sc¢table offences and except as
otherwise provided under the YOA.

Question 6
a) lIs the current list of offences specifically exaded from the YOA
appropriate?
b) Is there justification for bringing any of theseoffences within the scope of
the YOA?

Section 8(2) of the YOA outlines offences speclficaxcluded from the diversionary
options available under the Act. The Court questithe justification of these
exclusions and believes that it may be appropnaité, regard to a number of these
offences, to refer the young person to the diveisip options under the YOA.

An offence where the person who investigates tFenoé€ is not a police officer

The LRC’s Report concluded that penalty noticesughaot be brought within the
YOA. The main concerns were that extending therdigeary options of the YOA to
cover penalty notice offences would be to net-wided bring a young person further
into the criminal justice system then was warrafitedrthermore, the report had
concerns that if penalty notices were to be indi diee gatekeepers under the YOA
would also need to be expanded to cover investigatioan offence that are not
police officers (ticket inspectors etc). The Comsioa recommended that the
Childr(7en’s Court be given the power to review theant specified in any penalty
notice.

The Court acknowledges these concerns howeverinlettie practical problems
may not be as great as predicted by the Law Refvmmission. The Court would
support legislative amendments that would allowgeoio determine whether the
offence was appropriate for the diversionary oggiander the Act rather than the
investigator.

* The Children’s Court of NSWSubmissiomuoted in NSW Reform Commission (LR®eport
104:Young OffenderR005), para 4.10.

> NSW Reform Commission (LRCReport 104:Young Offendef®005), para 4.27.

® NSW Reform Commission (LRCReport 104:Young Offendef®005), para 4.16.

" NSW Reform Commission (LRCReport 104:Young Offendef®005), para 4.19.



The fact is that the diversionary options may leelibst option for many young
people. There are some young people who receivatgerotices and accumulate
substantial debts and are not able to pay thenseltlebts, if left unpaid, have serious
long-term consequences for the individual. Theitgtdibr a young person to have the
penalty amount reviewed by the Court may not disteryoung person from re-
offending. In these circumstances, options of caustiand conferencing may be
appropriate.

Offences under th€rimes (Domestic and Personal Violence) Act 2007

Many of the AVO matters that come before the Cleilds Court involve young
people being violent or threatening to be violenatparent or parents with siblings
being onlookers but not direct victims. In thessesa the power dynamic is quite
different from adult partner-partner domestic vimde. Parents have direct control of
the finances and other resources, including accahatian. Parents are also in a
position of internal conflict because they usuédigl a sense of responsibility as the
parent or support person to the child and can somstuse Apprehended Domestic
Violence Orders (ADVOSs) as a behaviour managenuait The adversarial court
process and the inflexible consequences of some@®daAn exacerbate the situation
rather than improve it.

The Court agrees with submissions made to the LefwrBh Commission Report,
including those of the New South Wales Legal Aidh@aission and The Law Society
of New South Wales, that diversionary options stidid available for offences under
theCrimes (Domestic and Personal Violence) Act 280@ére it is considered
appropriate® This involves the inclusion of Apprehended Violer@rders (AVOs)
generally, not just breaches of those orders. @&smunder th€rimes (Domestic and
Personal Violence) Act 200¥here there is violence or where the victim isddc

may be excluded from diversionary options.

Drug Offences

The LRC Report had concerns that drug offences dféere ‘unidentified victims’
and therefore the restorative justice objectivesonfferencing may be incapable of
full achievement. It also indicated that the Youth Drug and AlcoBalurt program
demonstrates the government policy to deal witly arffiences in a holistic fashion
and the court program is tailor-made to addressvitie range of young offenders
needs and problems through intensive case managéhfensuch there is an
argument that diversionary options under the YOA mat be able to give the young
person the resources and assistance that the Youthand Alcohol Court program
can.

Whilst the Court acknowledges this opinion, it &grevith previous submissions of
Shopfront Legal Centre and the Law Society of N®¥t the Act should cover all
drug offences being capable of being dealt withrsanily by the Children’s Couft

8 NSW Reform Commission (LRCReport 104:Young Offendef@005), para 4.31

® NSW Reform Commission (LRCReport 104:Young Offendef2005), para 4.45.

1 NSW Reform Commission (LRCReport 104:Young Offendef005), para 4.44.

M New South Wales Attorney General's Departm®efport on the Review of the Young Offenders Act
1997, 40.



Conferencing and cautions could provide an effeatesponse for drug offences,
particularly if the range of persons who can attermnference was extended to
health and drug counselling professiorials.

Question 7
Should warnings be available for the broader rangef offences, a more limited
range of offences, or are the current provisions dhe YOA appropriate?

Warnings may be given for summary offences covareter the YOA except as
otherwise provided by the regulatioiisThe LRC Report had reservations about this
categorisation of offences eligible for warniffgsnd recommended that warnings
may be given in respect of all offences coveredeutite YOA unless specifically
excluded by regulatiolt. The Children’s Court supports this recommendatidris
does not guarantee that warnings will be used otler diversionary options under
the Act but ensures that where appropriate, a wgnmmay be given.

Question 8
Are the current provisions governing children’s enitlement to warnings
appropriate?

The current provisions are adequate.

Question 9
Are the provisions governing the recording of warnngs appropriate? Are there
any concerns with their operation in practice?

The Court does not have any particular knowledgaisiregard but we believe the
provisions are appropriate.

Question 10
Are the provisions governing the recording of warnngs appropriate? Are there
any concerns with their operation in practice?

The Court does not have any particular knowledgkisiregard but we believe the
provisions are appropriate.

Question 11
Are the current provisions governing the conditionsor giving a caution
appropriate? Are there any concerns with their opeation in practice?

The Court does not have any particular knowleddb végard to police cautions.
However, for the wide judicial discretion availaldbethe Children’s Court the current
provisions are appropriate.

12 NSW Reform Commission (LRCReport 104:Young Offendef8005), rec 4.3.
13Young Offenders Act 19913.

14 NSW Reform Commission (LRCRReport 104:Young Offendef005), para 4.50.
15 NSW Reform Commission (LRCRReport 104:Young Offendef005), rec 4.4.



Question 12
Are the provisions that govern the process of arraging and giving cautions
appropriate? Are there any concerns with their opeation in practice?

The Court believes the current provisions goveringgprocess for arranging and
giving of cautions is appropriate.

The Children’s Court does have concern though thighissue raised in the
Consultation Paper for this review that the stadgaactice of NSW Police is to take
the young person into custody before releasing ttueget legal advice on the
offence. If the police are not satisfied regardimg identification of the individual
then the police should take the young person ingbagly. If identification can be
ascertained however, then issuing a notice is @ rappropriate option. This allows
the young person and their parent or approprigipat person to organise to attend
the police station and give them time to obtainieelv

There are valid reasons for taking the young penséo custody. Generally it
requires young people to get legal advice and malesthey understand the offence
and their options. However, being in custody ig@osIs occurrence; not only is it a
deprivation of liberty but it can increase the atenf contamination. It is a last resort
for young people and the procedures of the Act lshailect this principle.

Question 13
Are the provisions that govern the consequences afcaution appropriate? Are
there any concerns with their operation in practic@

The Court takes no issue with the provisions gangrthe consequences of a caution.

Question 14
a) Are the principles that govern conferencing stilvalid?
b) Are any additions or changes needed?

In general, the Court believes the principles gwtern conferences are still valid.

Question 15
Are there any concerns with the comparative rate ofonference referrals from
Police and the Courts? If so, how should those coams be addressed?

The Director of Public Prosecutions or a court mefgr a matter involving a child
who is alleged to have committed an offence tordezence administrator for a
conference. This is subject to a number of conadfitimcluding: 1) the offence being
one for which a conference may be held; 2) thedchdmits to committing the
offence; 3) the child consents to the holding ef tbnference (when referred by
DPP); and 4) the court is of the opinion that afemmnce should be heftf.

The statistics as outlined in the Consultation Papicate that the referral by courts
to conferences have been significantly and congigthigher than those undertaken
by NSW Police. This reflects a trend that we havgeoved in the Children’s Court

%Young Offenders Act 19820.



that matters are brought before the court, whichlmaand should be appropriately
diverted to a conference.

In theory, police referral should be higher consitethey are the first point of
contact with the legal system. However, thesestiesi do not necessarily indicate
that police are refusing diversionary options foung people. We believe that a
significant number of court referrals occur becahgeyoung person does not admit
to the offence when the matters are being congideyehe Specialist Youth Officer
(SYO), such admission being a precondition of alimgl a conference under section
36 of the YOA''

The Court also believes that a lower rate of referby police correlates with
particular local area commands. We would encounagie training for police as to
the diversionary options under the YOA and whert teebe applied.

The Children’s Court recommends that more compr&kerstatistics regarding
warnings, cautions and conferences be obtainedable understanding of reasons
that the police referral rate for cautions and ecerices is lower than that of the court.
This would involve looking at each local area comohand assessing what
competing factors are being used to determine simeary options or lack thereof.

Question 16
Are the above provisions governing conferencing apppriate? Are there any
concerns with their operation in practice?

If the Children’s Court refers a matter for a corfece, the Act requires a conference
convenor to refer any outcome plan agreed to ahgecence to the Couff.The

Court may approve the plan or continue the procegsdiMembers of the Advisory
Committee to this review outlined that becauseGhiédren’s Court is not a party to
the agreement it can make the approval of an owdqaan difficult. It was suggested
in the Consultation Paper that it might be apputprio remove the requirement for
court approval of the outcome plan.

The Children’s Court agrees that approving an autcplan is made more difficult
where the court is not a party to the conferenaavéver, we disagree with the
solution of removing the requirement to approvedbtome plan. Once a matter
comes before a court it should only be finalisecilpydicial determination rather than
an administrative decision.

The Court suggests that it be necessary for thiEepamce convener to provide a
report on the conference. This should include dlewing:

* who attended and their role in the conference;

« if any victims did not attend, the reasons for mttendance; and

» a brief account of the conference.
This would allow the Court to understand the reafonthe agreement of the
outcome plan and to make a determination as tohehéhe plan is too lenient, too
harsh or otherwise appropriate.

" NSW Reform Commission (LRCReport 104:Young Offendef005), para 5.46.
18 Young Offenders Act 198B4(1).



Question 17
Should the YOA specify what constitutes an admissiofor the purposes of the
YOA? If so, what form should an admission take?

Question 18

Are the provisions governing the provision of legaadvice to children under the
YOA appropriate? Are their any concerns with their interpretation, or

operation in practice?

In order for a young person to be diverted to dioawr conference under the YOA,
they must admit to the offence and then conseatdaution being given or
conference being held (except if the matter isaalyan court)'®

The LRC Report recommended that neither an adnmigso consent to a
diversionary process should be valid unless theigglom is made, and consent given,
after the child has received legal advice or hasreasonable opportunity of
receiving legal advic& ‘Reasonable opportunity’ is defined to mean nss lthan
four days between the times an allegation is miaaeat child has committed an
offence and the commencement of diversionary pdings' The Commission was
reluctant to recommend a child be forced into atitaj legal advice. However, the
Children’s Court feels that legal advice shoulchtendatory before an admission is
accepted and a diversionary process consentedhéoe Bre too many opportunities
for police, parents or co-offenders to influenggang person in a vulnerable
situation.

With regard to the Young Offenders Legal Refermaltécol, the Children’s Court
believes this has been successful in ensuring ypaogle receive adequate legal
advice. The Court supports the continuation of théshanism and believes that

provisions should be made to allow the protocdié@art of theroung Offenders

Regulation 2010.

Question 19
Are the provisions that govern the disclosure of iterventions under the YOA
appropriate?

The court believes the current provisions are gmate.

Question 20

a) lIs diversion still a legitimate aim of the YOA?

b) If not, how could court processes and interventins be structured so as to
better address re-offending amongst children?

c) If so, is it still adequate and appropriate to dert children to warning,
cautions and conferences?

d) What changes could be made to the interventionsder the YOA to
better address re-offending amongst children and ymng people?

e) Do the interventions under the YOA adequately dar for the needs of
victims?

¥Young Offenders Act 1988 19(1)(b) and 19(1)(c); 36(1)(b) and 36(1)(c).
20 NSW Reform Commission (LRCReport 104:Young Offendef8005), rec 5.2.
2L NSW Reform Commission (LRCReport 104:Young Offendef8005), rec 5.2.



The Children’s Court believes that diversion if atvalid aim of the YOA. There is
argument though that diversion may not always aatedyaddress the needs of a
young person who is at high risk of further offergland that CCPA options may be
more appropriate. There may be circumstances whexauild be legitimate for a
court to intervene in order to ensure the young@ereceives assistance from
Juvenile Justice or any other agency where thaagasl likelihood of further
offending.

Question 21
a) What changes to the YOA, or its implementationgould be made to
ensure that Aboriginal and Torres Strait Islander diildren have equal
access to diversionary interventions under the YOA?
b) What changes to the YOA, or its implementationgcould be made to better
address the over-representation of Aboriginal and @rres Strait Islander
children in the criminal justice system.

In the Court’s view, comprehensive statistics nielle obtained to analyse the
relevant factors that can be used to determine dikatsionary options are available
to Aboriginal and Torres Strait Islander childrénvould also be helpful in these
instances to have statistics on matters that drdewait with under the YOA where a
lack of parents or other support person was a aekesonsideration. This would assist
in designing programs or training of police to ewsthat Aboriginal and Torres Strait
Islander children with comparable circumstancesdjqaarly nature of offence and
prior criminal history, are being dealt with undlee YOA the same way as others.

Question 22
a) Are the interventions under the YOA adequate anéppropriate for
children with cognitive impairments or mental illness?
b) If not, what changes could be made to better adédss offending by these
children?

Children with cognitive and mental health impairisesre going to find any process
that requires them to express themselves and tpradand what others are saying
difficult. As such, the use of diversionary optidos these children means that
particular assistance is required.

The current procedural protections contained inAbteare appropriate however we
acknowledge that the NSW Law Reform Commission salbn release their report on
People with Cognitive and Mental Health Impairmentghe Criminal Justice
SystemFurther consultation on this issue should ocolioWing this report.

Question 23
Is there a need to reintroduce a body with an ongog role to monitor and
evaluate the implementation of the YOA across theate?

The Young Offenders Advisory Council (YOAC) shollecome a statutory body.
Its responsibilities should be expanded to covemtionitoring and evaluation of the
YOA and its implementation.



PART 2: THE CHILDREN (CRIMINAL PROCEEDINGS) ACT 1987

Question 24
Should the age of criminal responsibility be chang#? If so, why, and to what
age?

The current age of responsibility is 10 ye&r$he Court has no issue with the age of
criminal responsibility however we acknowledge thailst it is the same as it is in
England and Wales, it is young in comparison totrotdser developed countries.
Most European countries, for example, define adchsl being over the age of 14-16
years oldf?

Question 25
Could the structure of the CCPA be improved? If sowhat other structure is
recommended?

The structure of the legislation is a secondarysm@ration once the issues in this
review, and the responses to them, are considéheslis especially the case if there
is a recommendation to amalgamate the YOA and CCPA.

Question 26
a) Are the guiding principles set out in the CCPA4ll valid and are there
any changes needed?
b) Should the principles of the CCPA be the same dke principles of the
YOA
c) Should the CCPA include an objects clause? If sawhat should the objects
be?

See Question 3.

Question 27
a) Are processes for commencing proceedings agairttildren appropriate?
b) Is the different process for serious children’sndictable offences and other
serious offences appropriate?

The intent behind the current section 8 of the C@RA that proceedings should
ordinarily commence with no bail and without arré¥ith theChildren (Criminal
Proceedings) Amendment Act 198é&ction 8 was amended to reflect that criminal
proceedings should be commenced by a Court Atteredidotice (CAN) rather than
by summons. There was no clarification with thissanment that bail should be
dispensed with at the commencement of proceediggast young people. It is
recommend that legislative amendments reflect pivé sf section 8.

In the experience of the Children’s Court, it igerthat an on-the-spot CAN is given
to a child in circumstances where an adult woulteh@ceived a Field CAN. It
should be the usual practice that a police offie®rtake the child into custody but
issue a CAN when they can be satisfied as to the'slidentity (and where there are

22 Children (Criminal Proceedings) Act 19875.
% Neal Hazel (2008Fross National Approaches to Youth Justi¢euth Justice Board. Available
online at: < http://www.yjb.gov.uk/publications/Resces/Downloads/Cross_national_final.pdf>.
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no other good reasons for the child to go intoagf, thereby minimising the need
for the child to be in police custody (see Questigh It is important that procedures
exist which minimise the taking of children intostody.

Question 28
a) Are the provisions for the conduct of hearings jgpropriate?
b) Are the limitations on use of evidence of priooffences, committed as a
child appropriate?
c) Should the wording of section 15 be amended toake it easier to
understand?

a)Yes

b) andc) With respect to section 15, the wording and intantf the section is clear
although the Court does have some reservatiorstas policy itself. Evidence of
prior offending should be available to a court daiaing bail and sentence in all
circumstances. It is questionable why prior offenckguilt, including serious
offences are not admissible purely because twosyeare passed. This is particularly
guestionable when the offence is the same offensamilar circumstances that has
been committed previously.

Question 29
Is it appropriate for courts other than the Children’s Court, when dealing with
indictable offences, to impose adult penalties ori@idren’s Court penalties?

Other courts have discretion when dealing with yppeople who have committed
indictable offences, to apply penalties availableadults or apply penalties available
for children®* However, if we accept that all children and yopegple are to be
dealt with differently because of the principlessettion 6 of the CCPA, it is
therefore acceptable for the penalties to refleat they are children. Thus, it is
appropriate for all other courts to impose ChildseDourt penalties. This means
greater consistency when dealing with young people.

Question 30

Is there any need to amend the list of factors toeébtaken into account when
deciding whether to impose adult penalties or Chilcen’s Court penalties when
they have committed a non-serious indictable offem®

The Court believes the current list of factors ursbetion 18(1A) of the CCPA is
appropriate and gives a broad discretion to therfGouetermine penalties. The only
inclusion suggested would be to specify considenatrelating to the vulnerability of
the offender. In particular, consideration showdgiven to the following:

* whether a young person has an intellectual diggtmh mental iliness;

* whether the young person is an Aboriginal or ToB#sit Islander;

* their family circumstances; and/or

» cultural background.
It is helpful for these factors to be explicit givihe other factors that are specified in
section 19 of the Act. It also reflects the comrtema with respect to sentencing.

24 Children (Criminal Proceedings) Act 198XSW) s 18.
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Question 31
Does the list of special circumstances that can jtify certain offender’s aged 18
to 21 being placed in juvenile detention remain vad?

The special circumstances outlined are appropaiaternaintain a broad discretion for
the Court.

Question 32
a) What should the content of the background repos be?
b) Should the contents be prescribed in legislatiéh
c) Should other reports be available to assist irestencing?

Background reports are generally comprehensiviapleland contain information
that cannot be reasonably obtained without requgstireport. Thus, the Court
recommends that the prescribed contents of backgroeports should remain as they
are.

However, it has been the experience of the Coattrifatters can be delayed when a
custodial penalty is an option and a backgroundnte/hich discusses the
circumstances surrounding an offence, is not avigila here have been many
circumstances where a young person has commitéesktime crime on two different
occasions and the court has received a backgraymitron the first offence. This
report contains all the relevant information apgiile to the current offence but the
court is unable to proceed with sentencing unitkiggound report to second offence
is received.

The Children’s Court recommends that the court Ehba able to dispense with the
requirement for a background report or particutartents of a background report
when the information is otherwise available.

Question 33

Should a court have the power to request to a repbfrom relevant government
agencies in order to determine whether a young peos is at risk of serious harm
(and in need of care and protection) and/or whethethey are homeless?

The Children’s Court is regularly confronted withung people who are homeless,
who are without family support and who appear tanbeeed of care and protection.
An option to request a report is therefore impdriarorder to reduce re-offending
and to reduce young people in custody.

Section 349 of th€hildren, Youth and Families Act 2008ic) allows the court to
refer an application to the Secretary for invesioayawhere there is significant
concern for the child’s wellbeing. The Secretarya provide a report within 21 days
advising that a protection application has beenenad application for a therapeutic
treatment has been made or no application is redjuit is recommended that a
similar provision be adopted in the NSW jurisdiatid@ his would be in accordance
with the principles of the Act and would providenare holistic approach to
sentencing.

12



Question 34
Is the list of serious children’s indictable offenes appropriate? If not, what
changes need to be made?

The current list of serious children’s indictabféeaces is appropriate.

Question 35
Is the current approach to dealing with two or moreco-defendants who are not
all children appropriate?

Section 29(2) of the CCPA provides that the Chittge€Court may hear and
determine committal proceedings in respect of dest#ants who are not all children.
Sub-section (3) provides an exception to this éison if the elder of the co-
defendants is over 18 and is more than three y#aes than the younger of the co-
defendants. In these situations, separate comsiitiathe offenders are required.
This is often a serious imposition on withnessesasnificant cost to the justice
system. The Children’s Court submits that subse@iy(3) of the legislation should
be amended to allow the Court to maintain discretegarding joint committals for
co-defendants where one is over 18. There are saosions where, despite there
being over a three-year age difference betweegdbeger co-defendant and the
adult co-defendant, it is relevant and approptiateear and determine the matters
together. One instance is when the co-defendaatsilalings. The benefits of
allowing this discretion will assist in preventitige adverse consequences of joint
committals.

Question 36
Should the Children’s Court hear all traffic offences allegedly committed by
young people?

The Children’s Court has jurisdiction to deal wstbme traffic offences in the
following circumstances: 1) when the traffic offerarose out of the same
circumstances as another offence that is allegbdte been committed by the person
and in respect of which the person is charged bdfa Children’s Court or 2) when
the person was not, when the offence was allegaatymitted, old enough to obtain a
licence or permit under tHeoad Transport (Driver Licensing) Act 19@&ing 16
years)?®> The Local Court has the power to deal with a guitaffic offence under the
CCPA, exercising the sentencing functions of théd#n’s Court where necessdy.

In 2010, the Noetic Report suggested that allitrafifences involving young people
should be brought within the jurisdiction of theildren’s Court?’ It did not go so far
as to recommend legislative change due to a ladataf about how the legislation
was working in practice however it recommendedudysto assess the impacts of
amending the legislatiof.

% Children (Criminal Proceedings) Act 198KSW), s28(2).

28 Criminal Procedure Act 198E@NSW) s 210.

2" Noetic Solutions Pty Ltd, ‘A Strategic Review betNew South Wales Juvenile Justice System’
(April 2010) para 247.

% Noetic Solutions Pty Ltd, ‘A Strategic Review b&tNew South Wales Juvenile Justice System’
(April 2010) rec 25.
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The Chief Magistrate of the Local Court, in his susdsion to this review, highlighted
that:

“Judicial statements in the higher courts have consistendintained that the
youth and immaturity of an offender is not a mitigg factor when sentencing for
driving offences...deterrence...is the paramount censithn in the sentencing
exercise.”

With the greatest respect to those statementsyigusis not consistent with the

principles of the CCPA or modern understandinghefdevelopmental stages of young
people. In relation to traffic offences, whilst smherations of youth are usually given less
weight by way of mitigation than with other offesc¢hose considerations should still be
given some weight. Even when performing actionsnadly performed by adults young
people are more likely to act impulsively and imuamnaly. It is also the case that for many
young people a driver’s licence is an importaneassseeking employment. A
rehabilitative approach should also be availabidtfese people.

The Court agrees with the Noetic Report that thied@n’s Court should hear all
traffic offences allegedly committed by a youngguer. It seems unreasonable for the
Children’s Court to deal with some traffic offenaglsen in conjunction with other
offences but cannot deal with them otherwise. Dgalvith traffic offences in the
Children’s Court means that the young people agaédt eath in closed courts and are
at less risk of contamination. Thehabilitative and therapeutic options for traffic
offenders that are available in the Local Couxtluding the traffic offender intervention
program, should also be made available for youfgnokrs who are dealt with in the
Children’s Court.

Question 37
Should the CCPA clarify whether a child can be seminced to a control order for
a traffic offence?

The Children’s Court agrees with the submissiothefChief Magistrate of the Local
Court that the current provisions are clear inrtegpression and intent. The option of
imposing a control order should be available ftraffic offence in those rare
circumstances where it is deemed to be necessary.

Question 38

a) Are there any concerns with these provisions?niparticular:

a. Is it appropriate that the Children’s Court magistrates have such
discretion rather than having the election decisiomest solely with
the prosecution and/or defence as is the case withe adult
regime?

b. Should there be a more restricted timeframe fothe defendant (or
the court) to make an election?

b) Should the CCPA include any guidance about thercumstances in which
the Children’s Court may form the opinion that the charge may be
disposed of in a summary matter (as it does for iridtable offences set out
in s18(1A))?
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There are several exceptions to the general rateoffiences in the Children’s Court,
other than serious children’s indictable offenees, to be dealt with summarfy.

One of which is where the court, after all the ewvice for the prosecution has been
taken, decides that the matter should be dealtadtiording to the law. The
determination is made, having regard to all thelence before the Children’s Court,
that the evidence is capable of satisfying a jleydnd reasonable doubt that the
person has committed an indictable offence, anttiigacharge may not properly be
disposed of in a summary manfiefhere are only a small number of matters that are
dealt with in higher courts whose committal couatswhe Children’s Court and

whose offences do not include serious childrendéctiable offences.

The exception under section 31(3) can result itiplalhearings of the same offence
where the prosecution case is made in the Childr€ourt and then to the Local or
District Court. This means witness’s may be givavidence on several occasions,
which is particularly concerning if the witnessdsonare victims of sexual or violent
offences.

The Children’s Court agrees the submission of theflViagistrate of the Local
Court that it would be desirable for procedurethim Children’s Court to be amended
to conform to those in the Local Court. This mean®lection to proceed on
indictment can only occur at an early stage, beddnearing date is set and can only
be made by prosecution and/or defence.

Question 39
a) Are the penalty provisions of the CCPA approprige?
b) Are there any concerns with their operation in pactice?
c) Should the penalty options be clarified or simplied in the Act?

The Court does have some concern with the ambigfiggction 33(1)(c2). It is clear
that the Court may make an order for a single adjopent of proceedings against the
person for a maximum period of 12 months. Howeliere should be clarification as
to whether the provision allows a subsequent adjoent. There is sometimes a
significant time lapse between the time a pleatered and the time of admission
into a rehabilitation program. The Court shouldéhe flexibility to further adjourn
proceedings where necessary. A redrafting of thilssection is recommended to
avoid confusion.

It is arguable that the provision for both a goethdviour bond and probation under
section 33 is unnecessary. The advantage of eatiesd options is that it enables the
court to signify the greater seriousness of annafeby having each option available.

The Court also believes that there should be aiempd include referral to a YJC as
part of a penalty in the same way that both proipedind a CSO is available for a
single offence. The clear advantages of YJC’s ghoat be restricted to less serious
offences.

29 Children (Criminal Proceedings) Act 198XSW) s31(1).
30 Children (Criminal Proceedings) Act 198XSW) s31(3)(b).
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The Court is concerned with the lack of a statutmagis for the Youth Drug and
Alcohol Court program despite its successful opendior a decade. There should be
legislation which covers matters such as elig\ikéntry into the program, conditions
of participation, the role of the Joint Assessnard Referral Team, special
provisions for arrest warrants and the adminigsiratif the YDAC program in the
same way that thBrug Court Act 199%rovides for adult participants.

One further issue worthy of consideration is wheth&nding of guilt should result in

a conviction for young people aged 16 years orrol8erious consideration should be
given to providing that there is a presumption ti@mtonviction be recorded unless
the court decides to impose a conviction rathem tha current situation where a
conviction is recorded unless the court otherwiskeis. Most young people will only
appear once in the Children’s Court and in thesesa conviction is unnecessary and
may hinder rehabilitation.

Question 40
a) Are the provisions for the destruction of documets of records
appropriate?
b) Are there any concerns with their operation in pactice?
c) Should the presumption for destruction of recor@ be reversed in relation
to proceedings where a child or young person pleadguilty, or the offence
is proved but the Court dismisses the charge withravithout a caution?

The current provisions are appropriate.

Question 41
a) Are the provisions for terminating and varying good behaviour bonds
and probation orders, and for dealing with breache®f such orders,
appropriate?
b) Are there any concerns with their operation in pactice?
c) Should there be a wider discretion to excuse admch of suspended
control order?

The current provisions for terminating and varygopd behaviour bonds and
probation orders and for dealing with breachesappropriate. However, the
provisions regarding breach of suspended sentapmgate unfairly and harshly on
young people. The circumstances in which a bre&asaspended sentence can be
excused are very limited; sB&P v Cookd2007] NSWCCA 184. Although
suspended sentences are rare in the Children’s @wue are occasions where a
relatively minor offence, e.g. shoplifting, breasteesuspended sentence for a more
serious offence such as robbery, and the couacisd with imposing a custodial
sentence when that sentencing option may be inpgpte. The first consideration is
that courts should not impose such sentencesri iee risk that breach proceedings
may result in a custodial penalty when that wowddriappropriate. However, it is
also worth noting that for adults the options ofm@odetention and intensive
correction orders are available as further altéraatwhen a suspended sentence is
breached. No alternative short of full time custalgvailable for young people.
Consideration should be given to a broader dismmdt deal with breaches short of a
full time custodial penalty.
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Question 42
Should the YOA and CCPA be merged? If so, what slud be the objects of any
new Act?

The YOA and CCPA should be merged, although thdganaation would be for
symbolic reasons rather than substantive onesirtportant to affirm that YOA
options are part of the mainstream of dealing witminal offences committed by
young people. We have outlined in this submisdi@nneed for the principles and
objects to be the same in the YOA and CCPA ancttber amalgamation of the Acts
would be useful in ensuring consistency.

Yours sincerely

Judge Mark Marien SC
PRESIDENT
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