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Background

The main problems

There are three fundamental problems with the YdDfignder’'s Act (YOA). The first is its
implicit assumption that contact with the courtteys is inherently criminogenic. The second
is its implicit assumption that, left to their owlevices, most juvenile offenders coming into
contact with the justice system will desist fronfieofding of their own accord. The third is the
notion that a YJC is a sanction intermediate inegsgy between that of a police caution and
that of a court appearance. The first two assumgtare false (see below). The notion that
YJCs are a sanction is misconceived.

The first two problems have prompted a ‘hands affproach to juvenile offending, the worst
manifestation of which is that Government agendesiot generally become involved with
young offenders until they receive a superviseckoftom the Children’s Court. This ‘late
stage’ intervention approach flies in the face wérgthing we know about the best approach
to reducing juvenile re-offending. The notion theferral to a YJC is a sanction one step up
in severity from that of a police caution, on thkey hand, has artificially constrained the use
of a very well regarded facility for building publconfidence in the administration of justice.
In what follows | explore these issues in greatdail

The assumption that most juvenile offender s spontaneously desist

The consultation paper contends that most juvesfilenders desist from offending without
being sanctioned by the court system or placedhynfarm of rehabilitation program. This is
undoubtedly truelt does not follow, however, that most juveniles coming into contact with
police and courts will desist without extensive or intensive intervention. Julesharrested by
police arenot a representative sample of all juvenile offendé@fsey tend to be among the
more persistent of offenders (which is why they gmight). Bureau research has shown that
42 per cent of those cautioned and 58 per ceritasfet referred to a youth justice conference
are reconvicted of a further offence within fiveay® (Vignaendra & Fitzgerald, 2006). The
risk of re-offending among juveniles who have reedi several cautions or conferences is
even higher (Lind, 2011).

The assumption that contact with the court system is criminogenic

It has occasionally been suggested that contatt twé formal criminal justice system (i.e.
referral to court) increases the risk of juvenigoffending. This notion originates from
Labeling Theory (Lemert, 1972), according to whisbgial rituals that stigmatize offenders
(e.g. appearance in court) prompt them to idergdya deviant or, in Braithwaite’s (1989)
terms, to adopt deviance as a ‘master status’. fhieisry is often used as a justification for
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diverting young offenders away from court. Ther@asevidence, however, that contact with
the juvenile court system is inherently criminoger8tudies that control for prior risk factors
(e.g. age, prior criminal record) generally finttld or no difference in reconviction rates
among juvenile offenders dealt with by the coutegn and juvenile offenders referred to
some court diversionary scheme, such as confergii®oGrath, 2008; Smith & Paternoster,
1990).

A court appearance may not be any more effectiam th police warning or caution in
reducing the risk of further offending but courtsvh many advantages over police when it
comes to balancing the often competing interestsyafng offenders and the broader
community. The main reason for keeping juvenileenffers out of the court system is that
courts are not the most cost effective or efficialy of dealing with juvenile offenders who
commit minor offences and who do not have a sigaift criminal record. Such cases are
arguably best dealt with (as they currently are@)aszivarning or caution (more on this below).
The same is not true of juvenile offenders who have accumulated several contacts with the
criminal justice system (warnings, cautions or conferences).

The assumption that YJCsreducere-offending

Although the State Plan seeks to reduce re-offgndeducing re-offending is not one of the
objects of the YOA. Indeed, the only referencedaifending appears in section 34 of the
Act, which states that measures for dealing wititdokn who are alleged to have committed
offences [should] provide the child with developraand support services that will help the
child overcome the offending behavior.

Some of these measures are implemented in theecofirsJCs (Taussig, 2011). There is
little international evidence, however, that reatiwe justice programs reduce the risk of re-
offending (Smith & Weatherburn, 2011). Luke and d.if2002) found lower rates of
reconviction among juvenile offenders dealt with &yYJC than by a similar group of
juvenile offenders referred to the Children’s Courtke and Lind (2002), however, were not
able to rule out the possibility that the effed¢teyt observed were attributable to pre-existing
differences between the conference and court grougieeir risk of further offending. More
recent and more rigorous research on AustralianpEsm(Smith & Weatherburn, 2011)
comparing carefully matched samples of juvenilendlers dealt with either via YJC or via
the Children’s Court found no difference in theelikood of re-offending, the seriousness of
re-offending, the time to re-offend or the frequen€re-offending.

The YOA and best practicein juvenilejustice intervention

In the last ten years a number of programs have bleewn to reduce the risk of juvenile re-
offending (Aos et al. 2006). Sophisticated riskegssnent tools (e.g. the YLS-I) have also
been developed to identify young people at higlk $ re-offending and the factors

(criminogenic needs) that need to be changed taceedhe risk of re-offending. These

programs and tools ought to play a central rolehmm Government’s response to juvenile
offending. However the YOA provides no frameworKk tios.

Police and YJC conveners are not qualified to cautyproper risk assessments or to make
appropriate referrals for treatment and rehabiVigasupport. Warnings, cautions and YJCs
are, in any event, not appropriate devices throudfich to assess the risk of further
offending and the measures that might be needeeldiece that risk. These assessments and
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determinations should be made by the Children’srC@nly in that context is it possible to

ensure that the obligations and burdens placedhenybung offender in the interests of
rehabilitation are appropriate given the natur@amf proven offending and the prior history
of the offender. Only in that context, in other @y is it possible to properly balance the
sometimes competing interests of the young offeaddrthose of the wider community.

There are many ways in which a scheme of this typght be realized but one approach
would be to ensure that all juvenile offenders nmgetertain specified risk of re-offending
criteria (e.g. three warnings or cautions withirmgospecified period) are referred to the
Department of Juvenile Justice (DJJ) for risk/neadsessment and placed before the
Children’s Court. The Court could then determineaoivice from DJJ and the child’'s legal
representative whether any formal intervention iarranted and, if so, what form that
intervention should take. The suite of intervensiaffered to the court, however, should be
limited to those what have been shown to be effecin reducing juvenile re-offending,
whether in Australia or some similar context ovassésiven the Government’s commitment
to evidence-based policy it may be worth estabigha system of accreditation for
rehabilitation programs to ensure those on offenmy with best practice in relation to
juvenile rehabilitation.

The future of warnings, cautions and conferences

A large proportion of juvenile offenders (thought tiee majority) will have only one or two
contacts with the criminal justice system and tesist. Many others will be found to be at
low risk of re-offending after a formal risk assesmt has been carried out. It would be a
waste of scarce resources to refer low risk nomsgryoung offenders to court or to place
them on a rehabilitation program. There is amp#gifjgation, therefore, for preserving the
current system of warnings and cautions for youffignders have not committed a serious
offence and are judged not to be at significatt oisreoffending.

The situation as far as the YJC scheme is concasnether different. The YOA conceives
of YJCs as sanction intermediate in severity betwe@olice caution and referral to a court
(although courts can refer a young offender to €)YBut YJCs are not a type of sanction.
Offenders elect to attend a YJC, they are not tbitoeattend as punishment for offending.
The outcomes of conferences range from a simplogpdo substantial restitution (Taussig,
2011). Properly understood, YJCs are a device giravhich juvenile offenders can express
remorse, apologize to victims and make amendshfar bffence or offences. Willingness to
participate in a YJC ought to be a factor that pcosing authorities can take into account
when deciding how to proceed in relation to angate case of juvenile offending. It ought
also to be a factor that courts take into accoummndeciding what sanction to impose on a
young offender. It ought not to be thought of asaaction, let alone one intermediate in
severity between a caution and a court appearance.

Victims of crime who participate in YJCs generadlypress considerable satisfaction with
both the process and the outcome (Trimboli, 20B8)en this and the arguments advanced in
the preceding paragraph, there is no reason noiate YJCs more widely available. Except
where the offence concerned is very serious (explves an offence excluded from the
current YJC scheme), involves no identifiable vict(e.g. a drug offence) or involves a
victim who does not want to participate in a YJC yaung offenders ought to be given an
opportunity to participate in a YJC. As alreadyemhtprosecuting authorities should take
willingness to participate in a YJC into accountenhdeciding whether or not to refer a
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young offender to court. Courts should take wiltiegs to participate in a YJC into account
when deciding what penalty to impose on a youngrafér.

Reform of the YOA
The legidative framewor k

The YOA gives too little weight to offender rehataition and too much weight to restorative
justice. Our understanding of juvenile offending lednanged dramatically in the 14 years
since the YOA was passed, in ways that suggested f@r significant change to the
legislative framework underpinning juvenile justicEhe four most important of
developments have been:

=

Recognition that a substantial proportion ofejule offenders coming into contact

with the criminal justice system will re-offend Wi five years

2. The failure to find any consistent evidence tlegtorative justice procedures reduce
the risk or seriousness of juvenile re-offending

3. The discovery of a range of other interventithad do reduce the risk of juvenile re-
offending

4. The development of new tools through which teeas the risk of juvenile re-

offending

The YOA needs to be reformed so as to give a higherity to offender risk assessment and
rehabilitation.

Objectsof the YOA

The objects of the YOA should be revised so thay thre framed in terms of tloeitcomes
which the Act seeks to achieve, not (as at presiet)mechanisms through which these
outcomes are being pursued. The Act should seek to:

* Reduce the risk, frequency and seriousness of jievefiending

» Strengthen public and victim confidence in the ogse of the criminal justice system
to juvenile offending

* Provide offenders with an opportunity to apologiaethe victims of their offences
and make restitution for the harm they have irdict

Offences covered by the YOA

YJCs are only meaningful where there is an ideatil& victim. Efforts to employ victim
representatives where an offence has no readilytif@le victim are contrived and only
serve to undermine the integrity of the YJC proc&SKCs should be restricted to offences
that have an identifiable victim. The current esatm of all offences under the Crimes
(Domestic and Personal Violence) Act (2007), howgevwe too broad. At the very least,
breaches of AVOs should be included.

Warnings and cautions
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The risk of re-offending increases markedly witle thumber of prior contacts with the
criminal justice system. The odds of a further goton within three years are more than 1.7
times higher for juvenile offenders who have had tw three previous contacts (warnings or
cautions) with the criminal justice system thanjtorenile offenders who have had none. The
odds of a further conviction within three years amere than twice as high for juvenile
offenders with four or more previous contacts tfi@njuvenile offenders who have none
(Lind, 2011).

The critical issue in considering what constraittsmpose on the giving of warnings or
cautions is not so much the nature of the curréiehoe but the young offender’s past history
of offending. An impulsive act of violence by a y§&ar old offender who had no prior history
of offending is less a matter of concern than & thigence committed by a 14 year old who
has a significant history of offending. Given timeportance of early intervention, it would
seem prudent to impose a general restriction onata number of warnings and cautions a
juvenile offender may receive. Without foreclosoigpate on the issue, a useful starting point
for discussion would be a limit of three warningscautions within five years. Past this point
young offenders should be referred for formal askessment and possible placement on an
intervention program.

Y outh Justice Conferences

Under the YOA, if the investigating officer is dfe opinion that it is not in the best interests
of justice that a warning or caution be given, dffecer can refer a matter to the a specialist
youth officer (SYO). For reasons explained earliieis not clear why one would restrict YJC
participation to those circumstances where a wgroincaution is deemed ‘not in the best
interests of justice’. As noted earlier, the optimnparticipate in a YJC should be open
whenever (a) an offender admits committing an aféethat involves an identifiable victim
(b) the victim wishes to patrticipate in a YJC anpthe offence is not serious.

Conference conveners are not trained in risk ass&gs counseling, drug treatment or in the
delivery of any other form of treatment or rehahtion program. YJCs should not be used as
an opportunity to assess the risk of re-offendingrescribe a course of action designed to
reduce that risk. They should be treated solelg sBisum within which to discuss offending,
its impact on the victim(s) and the ways in whiah affender might make amends or
restitution for offending.

Summary

New legislation should be developed gives equalglteto rehabilitation and restorative
justice and which, in pursuit of the first aim:

» Establishes a threshold for screening and risk-siasdessment

* Creates a mechanism through which young offendedggd to be at risk of re-
offending can be referred for treatment and/or supihat has been matched to their
criminogenic needs (i.e. factors implicated in otfang)

* Ensures that the treatment and support on offefooms to best practice (i.e. has
been shown on the basis of research to reduceigkeand/or seriousness of re-
offending).

» Facilitates and encourages interagency cooperadioth non-Government sector
involvement in the delivery of treatment and suppor
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* Ensures that the obligations and constraints inppase young offenders in the
interests of rehabilitation are proportionate te seriousness of any offence(s) proved
against them.
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